PANTELIS NIGDELIS (THESSALONIKI)

COMMENTS ON ,ERWERB UND VERAUBERUNG VON
GRABSTATTEN IM GRIECHISCH-ROMISCHEN KLEINASIEN
AM BEISPIEL DER GRABINSCHRIFTEN AUS SMYRNA*
BY KAJA HARTER-UIBOPUU

Despite occasional studies on specific issues or areas, the study of the influence
exerted by Roman law on the public or private legal institutions of the Greek cities
of the Roman Empire still remains an object of research. Any variations, as well as
the general trends, can be identified through case studies, such as the work of Kaja
Harter-Uibopuu (henceforth K. H.), which constitutes the first systematic attempt to
study the subject of “acquisition and expropriation of tombs” in several cities of
Asia Minor.

The methodology followed is the comparative one in the sense that it seeks to
identify similarities and/or differences shown in the wording of various Greek and
Latin tomb inscriptions. The study is based on four axes concerning: a) purchasers
and sellers, b) the actual objects of any given purchase and sale transaction, c) the
method of acquisition of the monuments or burial sites, and d) the process by which
the imposition of punishment is established through protective prohibitions,
stipulated by the very owners. Whereas the relevant available inscriptive material is
comprehensive, Smyrna is chosen as a representative example due to the wide
variety of information provided by the inscriptions there, although, where
appropriate, the inscriptions from other cities are also examined.

The following observations relate only to aspects of the issue, which, in my
opinion, require further explanation or elaboration.

1. The cities are also included among the tomb sellers, as shown for example by
the inscription TAM II 752 (1st century BC) of the city of Kandyva, Lycia.
Regarding this evidence K. H. is wondering whether the tomb that a certain lady
named Lais purchased was a ruined monument that was sold by the original owner
directly to the purchaser or it came to the possession of the city as such (i.e. ruined
and apparently abandoned), thus resulting in being sold on the basis of the public
records kept regarding its ownership status. In my opinion, between the two
alternative options, the wording of the inscription renders possible only the second
one. However, in our case it is not obvious how the city eventually became the
owner of the tomb. The scenario that this occurred due to the abandonment thereof
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(in this case, demographic or other factors may always play a role) is possible, yet it
is not the only one. For example, an inscription from Aphrodisias shows that, under
certain conditions, private burial property may have been bequeathed to a temple,
such as Aphrodite’s'. I do believe that it is not impossible that something similar
was taking place with the cities themselves. After all, inscriptions from Pisidia and
Lycia seem to suggest that in certain legal transactions the city would allow the use
of the tomb for a limited time period. On two inscriptions, one from Termessos and
the other possibly from Kalavatia, the city and the council of the city respectively
grant in the first case obviously honoris causa the right of use of public land
exclusively to a Archiereus of Augustus cult®, and in the second case to the members
of a family for the next three generations’. The two transactions are indicated by the
synonymous verbs of ocvyxwpelv and émitpénelv, while in the second, the
expression during the term of Archiereus Licinnius Longus seems to imply that the
legal act followed an elsewhere-known procedure through the records held by the
city. In a similar way, the usage of a monument, and consequently of the land which
it is constructed upon, and which lies within the grounds of a common burial place
(rohvavdpelov) in the city of Thyateira is also time-limited®. A certain Metrodoros
had this monument erected while he was still alive, only for himself, his wife and
their dead child. As a general debating point the question could be raised as to what
extent the cities were involved in property purchase and sale transactions regarding
burial sites. A remaining aspect to be searched in the work is the ownership status of
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the tombs belonging to members of private clubs / associations and the legal issues
arising there from.

2. Moving on to the actual objects of the said legal transactions, I would like to
dwell on the inscription from Smyrna I.Smyrna 234, where the purchaser,
Noumerios Prosios, buys a piece of land (place) surrounded by four walls
(reprotkodounuévog totyolg téccapoty), which is bare and clean (yildg and
koBopdc). Within this land, he has an arch (xoudpa) erected with niches (évodpra)
for laying down the corpses or the ossuaries. Regarding the adjectives that are used
to describe the land, the following interpretations are suggested: for the first one
“uncultivated, bereft of any vegetation” and for the second “a piece of land used for
the first time as a burial ground”, corresponding to the Latin phrase “locus purus”.
K. H. ends up to this interpretation basically because the purchaser erected the arch
after purchasing the land. Nonetheless, it is equally feasible that the piece of land
could have hosted the remains of the previous owner / owners who were buried there
either in simple graves or sarcophagi. Furthermore, the reference to a surrounding
wall seems to indicate that this place was designated for a specific use. As a
reminder, I would like to point out that common findings of ancient necropolises are
burial enclosures. These are also epigraphically attested as e.g. in an inscription from
Nicomedeia in Bithynia’, where we come across the term “a place surrounded by
fence around” (repitetpivyiouévog tomog). Therefore, for the inscription in Smyrna,
I would suggest that the most likely interpretation is that of “an old burial ground
which does not contain any previous remains” (see corpse-free, wkoBopog
TTOUGTOV).

3. Possible ways of acquisition of graves or burial monuments are often stated in
Greek inscriptions, usually through the prohibitive provisions, which, as a rule,
constitute an integral part thereof. Quite often, such provisions include general
concepts such “expropriation” (¢€aAlotpidoot or dmaAAlotpidcal) that make it
difficult to understand the specific way by which these assets might have changed
hands. One such case is the famous inscription of “Origanion” from Smyrna I.
Smyrna 210. In the relevant prohibitive clause we can read the expression “neither
is it allowed to sell, transfer or expropriate or act mischievously upon this
monument nor any part of it” («undevi £¢€€6t® 10010 TO Pynufov N uépog Tt ardToD
ufte toAfoon pfte petobelvon pfte éEodlotpidoor pfte dOAmt movnpdl T
notfico»). I do agree with K. H., that the verb “transfer” (uetoBeivor) should be
taken here in a metaphorical-legal sense rather than literally, i.e. the transfer of the
monument to another location, as it occurs in cases involving sarcophagi, for the
very reason that the monument is not a sarcophagus. In support of this, and in order
to gain a better understanding of the factors involved, one could cite as evidence the
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expression “if sold or transferred any of the dispositions of the inscription” («ei 8¢
T1g twAhon A netadf TdV kotd MV énrypagny datetoyuéveovy) that is found in a
funerary inscription of Magnesia near Sipylon®. In other words, “transfer”
(uetabelvor) concerns changes in the terms of a will regarding the use or the
ownership of the monument or the land upon which it was erected. An insight as to
the ways these terms could have been changed is provided by the 2"/3™ century AD
funerary inscription from Aphrodisias, where the owner prohibits any change in the
terms of his will, by, among others, a city’s decree or a petition to a provincial
governor (81 ymeiopatog or d1d fyepovikfc viedEenc) .

4. The filing of documents with public archives pertaining to burial properties
constitutes, is according to K. H. a Greek characteristic of the whole issue since it is
attested by inscriptions from various regions of Asia Minor such as Ionia, Karia and
Lycia yet not from the West. It is correctly observed that the procedure can also be
connected, inter alia, with the enforcement of various penalties provided for in these
documents regarding the protection of the monuments: copies of the wills, certified
by witnesses and kept in their archives, were the legal basis that allowed cities to
monitor through their competent bodies any burial property violation and impose
such sanctions, as stipulated by their owners. In support of this interpretation, such
expressions may be brought as evidence as “the safety is cited in the public records”
(«n doedAclo. avoyéypontorl Sld T@V dMUociov Ypoupato@LAoakimvy) that
accompanied various funerary inscriptions. One very interesting aspect of this
process that is missing from the treatise of K. H. is the submission and filing of
copies of such documents in the archives of provincial governors. This conclusion is
derived, for example, by two inscriptions from Lycia and Pisidia respectively. In the
first one that comes probably from Karmylessos the owner, a certain Aurelius, son
of Ermolykos, submits a written application to the provincial governor requesting
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permission to repair, along with his brother, the base of a sarcophagus, which was
the burial monument of his ancestors®. The second one, from Termessos, Aurelius
Nikephoros and his wife erect a sarcophagus for themselves and their children on
condition that a fine of 2,500 dinars would be payable to the imperial treasure in
case any other corpse was placed in it. At the end of the inscription, it is stated that a
copy of the document was filed in the “proconsular archives” («&v tolg oxpiveiolg
&vBuraticod»)’. The reasons that led to this option, instead of being filed in the city
archives, were not of course declared in the document, however, it cannot be
excluded that they were personal in the sense of having more confidence in the
effectiveness of the institutions and bodies of the empire in comparison with the
institutions of the city, especially after the Constitutio Antoniana. Since the filing in
the archives implies a procedure invented and applied by Greeks, one could deduce
from these examples that gradually the Greek and Roman legal perceptions are
intermingled into a indistinct new structure, as shown convincingly, I believe, by the
work of K. H. concerning on the issue “acquisition and expropriation of tombs” in
Asia Minor.
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