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VORWORT

Schloss Seggau, der liebenswerte Tagungsort in der siidlichen Steiermark, beher-
bergte vom 25.-30. August 2009 das 18. Symposion der Gesellschaft fiir griechische
und hellenistische Rechtsgeschichte. Es fand 16 Jahre nach dem Grazer ,,Symposion
1993 zum zweiten Mal in Osterreich statt. 30 Teilnehmer kamen aus elf Lindern
(Deutschland, England, Frankreich, Griechenland, Israel, Italien, Japan, Kanada,
Osterreich, Portugal, USA), elf Juristen und 19 Vertreter der Altertumswissenschaf-
ten.

Nach dem noch vom Griinder der Symposien, Hans Julius Wolff, gepragten Ar-
beitsstil stand das Treffen nicht unter einem Generalthema, sondern jeder der vom
Présidium — den Herausgebern der Reihe — zu einem Vortrag eingeladenen Teil-
nehmer hatte Gelegenheit, aus seiner aktuellen Forschung in der juristischen Grézi-
stik zu berichten. Nach Sachnihe ausgewdhlte Respondenten erdffneten die allge-
meine Diskussion, deren Zeit reichlich bemessen war. Die ,, Antworten” sind in
diesem Band mit abgedruckt. Manchmal ist hierin geduBerte Kritik in den publizier-
ten Vortrdgen bereits berlicksichtigt, manchmal ergéinzen die Antworten auch As-
pekte der Vortrdge. Wie das von J. Méléze Modrzejewski in Symposion 2005 (S.
421-437) erstellte Generalregister der bis dahin erschienen Bande zeigt, entwickelt
sich die Reihe zu einer zweijdhrlich erscheinenden kritischen Zeitschrift auf dem
Gebiet der ,,Antiken Rechtsgeschichte®, die ihre Wurzeln im Alten Orient hat und
auch die Bertihrungspunkte von griechischem und romischem Recht aufdeckt.

Auf der Tagung und konsequenterweise auch in diesem Band wurde die sonst
eingehaltene Trennung in Altgriechisches und Hellenistisch-romisches Recht verlas-
sen. Uber die Grenzen der literarischen, epigraphischen und papyrologischen Quel-
len hinweg wurde versucht, die Beitrdge in eine lose chronologisch-thematische
Ordnung zu stellen, die sich aus den eingereichten Themen, den Graeca, einigerma-
en zwanglos ergab.

Zu beklagen sind diesmal Todesfille von vier Kollegen, die teilweise noch zum
Symposion eingeladen waren und auch zugesagt hatten: Mario Talamanca und
Raymond Westbrook; Donald M. MacDowell hatte bereits die Einladung aus ge-
sundheitlichen Griinden abgelehnt; Fritz Gschnitzer hatte sich schon frither zuriick-
gezogen. Threr wird am Ende des Bandes in Nachrufen gedacht.

Westbrook hatte zugesagt, als Respondent den altorientalischen Beitrag zu Phil-
ipp Scheibelreiters Vortrag iiber die parakatatheke zu leisten; an seiner Stelle ist
kurzfristig Guido Pfeifer eingesprungen, der letztlich aber an der Teilnahme verhin-
dert war und nun nur schriftlich zu Wort kommt. Ebenfalls verhindert war Angelos
Chaniotis, doch hat Kostas Buraselis den Vortrag verlesen. Robert B. Wallace hielt
statt einer geplanten Antwort, zu der ihm ein sdumiger Referent keine Zeit mehr
gelassen hatte, einen Kurzvortrag, ebenso Yasunori Kasai, der als Respondent den
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rechtsphilosophischen Aspekt des urspriinglich von Edward M. Harris angekiindig-
ten Themas behandeln sollte. Dieser hatte schlieflich sein Thema gewechselt. All
die unvorhersehbaren Umstinde, die jedem Veranstalter von Tagungen drohen,
triibten weder die freundschaftliche Atmosphédre noch die fruchtbare Arbeit in Seg-
gau.

Die Liste der Danksagungen ist lang. GroBziigig unterstiitzte die Karl-Franzens-
Universitdt Graz, der ich von November 1992 bis September 2009 aktiv angehdrte,
diese meine Abschiedsveranstaltung. Dem schlossen sich dankenswerterweise das
Land Steiermark, die Osterreichische Humanistische Gesellschaft fiir die Steiermark
und das Bundesministerium fiir Wissenschaft und Kunst in Wien an. Einen namhaf-
ten Beitrag leistete auch die Osterreichische Akademie der Wissenschaften, der neue
Schwerpunkt meines Wirkens. Sie hat auch die Lasten der Drucklegung getragen.
Dem Verlag der Akademie sei fiir die rasche und effektive Arbeit gedankt.

Zum Gelingen der Tagung haben meine beiden Mitarbeiter an der Wiener Aka-
demickommission fiir Antike Rechtsgeschichte, Frau Kaja Harter-Uibopuu und Herr
Thomas Kruse, tatkriftig beigetragen. Dankbar erwdhnen mochte ich auch Frau
Mag. Theresia Pantzer, die aus den eingegangenen Manuskripten mit Geduld und
Sachkunde die endgiiltige Druckfassung und das Quellenregister erstellte. Nicht
zuletzt sei allen Teilnehmern am Symposion, Damen und Herren, fiir die piinktliche
Ablieferung der Manuskripte und Korrekturen gedankt, wodurch der fiir die Béande
bereits iibliche Erscheinungstermin in dem auf die Tagung folgenden Jahr eingehal-
ten werden konnte.

Wien, im August 2010 Gerhard Thiir



EVA CANTARELLA (MILAN)

FATHERS AND SONS IN ATHENIAN LAW AND SOCIETY

I. The State of the Art

There are not many studies specifically centered on fathers and sons in Athenian law
and society. Although in recent years studies on family have multiplied, hardly any
have done so by focusing on the family’s internal relations. Greek law scholars, in
particular, have given limited attention to these issues, in contrast to Roman scholars
who have discussed for more than thirty years the characters, contents and duration
of paternal powers and the consequences of these powers on intergenerational
relations. The reasons for Roman lawyers’ greater interest are linked to the peculiar
structure of Roman patria potestas. As Gaius states in his Institutes of Roman law,
“fere nulli alii sunt homines qui talem in filios suos potestatem habent qualem nos
habemus.”"!

By claiming this, Gaius was not thinking specifically of the contents of patria
potestas. Although the powers of the Roman paterfamilias extended to include even
the ius vitae ac necis (whose existence in other systems, and particularly in the
Athenian one is debatable) it was not this trait that made patria potestas unique.
What made it unique was its duration: in Rome the authority of fathers over their
descendants did not end when they reached the age of majority but continued as long
as the paterfamilias lived, whatever might be the age of his descendants.” The only
exception to this rule was when a father decided to emancipate them.

On the death of a paterfamilias only his immediate descendants (sons and
daughters) were released from patria potestas, and the descendants of these (grand
children and granddaughters) if the intermediate descendants had already died. All
the others passed under the authority of the new paterfamilias, the surviving
ascendant, who was the only one who had complete power over the household and

Gai., 1, 55.

Cfr. M. Kaser, Der Inhalt der patria potestas, in ZSS 58 (1938) 63 ff.; J. Crook, Patria
potestas, in Class. Quarterly n.s. 17,1 (1967) 113 ff.; D. Daube, Roman Law. Linguistic,
social and philosophical Aspects, 1969, pp. 75 ff.; B. Albanese, Le persone nel diritto
privato romano, Pubbl. Semin. Giurid. Univ. Palermo, Palermo, 1979; A. Mordekai
Rabello, Effetti personali della patria potestas. Dalle origini al periodo degli Antonini,
Milano, 1979; L. Capogrossi Colognesi, Patria Potestas in Enciclopedia del Diritto, X11,
1982, pp. 242 ff.; P.M. De Robertis, / limiti spaziali al potere del paterfamilias, in Labeo
29 (1983) 164 ff.; G. Lobrano, Pater et filius eadem persona. Per lo studio della patria
potestas, Milano, 1984.
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was the only owner of family property. No matter how old, a filiusfamilias could not
be financially independent while his father lived. To put it more bluntly, an adult
filiusfamilias, as David Daube wrote many years ago, did not possess one single
penny that was his own. All he had was a certain amount of money, the peculium,
given to him by his father, which he could administer freely and that was socially
considered his own. But this fund legally belonged to the father, who could take it
back if he wanted. And the situation was made even worse by the fact that while
Roman law did not allow a filiusfamilias to hold private rights, it did allow him to
have a public capacity once he reached the age of majority.

At majority a filiusfamilias not only possessed the right to vote but he could also
hold public office and nevertheless be subject to his paterfamilias’ power and be
financially dependent on him. Finally, a son couldn’t even count on any inheritance,
because his father could disinherit him in his will.’

In light of these considerations, one can understand why in the last thirty years
the relations among generations, and especially between fathers and adult sons (the
ones I will deal with in this paper), have received great attention. The result has been
two strongly divergent schools of thought. Scholars of the Anglo-Saxon school, as
Richard Saller, argue that the strictness of legal rules was mitigated by the feeling
that Romans called pietas: sons would naturally obey fathers and fathers would in
turn exert their authority over their sons with sensitivity.* In this line of thought
some arrived to deny the existence of the ius vitae ac necis.’

By contrast scholars of the French school (as Paul Veyne and Yan Thomas)
believed that the legal construct of patria potestas produced tensions and problems
so strong that not only the crime of parricide was frequent, but the thought of
parricide (as an often not confessed desire on the side of sons, and a feeling of
uncertainty and fear on the side of fathers) was so diffused to be almost a national
obsession.’

The recollection of the basic characters of Roman paternal power in Rome
helps to explain why Greek lawyers have given less attention than Roman lawyers to
this issue. The assumption is that in Athens paternal power did not produce father-
son conflict so widespread and strong to become a social problem, as in Rome,

Gai., 2, 123-132.

R. Saller, Patria potestas and the Stereoptype of the Roman family, in Continuity and
Change 1 (1986) 15-20 and Pietas, Obligation, Authority in the Roman Family, in P.
Kneissl and V. Losemann (eds.), Alte Geschichte und Wissenschafisgeschichte.
Festschrift fiir Karl Christ zum 65. Geburtstag, Darmstadt, 1988.

B.D. Shaw, Raising and Killing Children: two Roman Myths, in Mnemosyne sr. 4°, 54
(2001) 31 ff.

See among others L 'Empire romain, in Ph. Aries and G. Duby (eds.), Histoire de la vie
privee 1, ital. transl. La vita privata nell Impero romano, Bari, 2000, pp. 22 ff. and Y.
Thomas, 4 Rome, Péres citoyens et cite des péres (Il siecle avant J.C.-1I siecle apreés
J.C.), in C. Levy Strauss and G. Duby (eds.), Histoire de la famille, 1, Paris, 1986, pp.
195 ff.

4



Fathers and Sons in Athenian Law and Society 3

because it was less pervasive than the Roman, both in its scope and duration. What I
intend to do, today, is discuss if these assumptions correspond to reality.

To tackle the first question we need to examine the nature and the length of the
Athenian paternal power. At the time in which Greek law was not yet an
autonomous science and all reconstructions of Greek institutions were modeled on
Roman ones, Athenian paternal power was considered perennial.” Only at a later age
(not specified) would it become temporary for financial reasons. Beauchet’s
textbook states that an agricultural economy such as the Roman necessarily required
children to be subject to paternal authority, while the Athenian economy later based
on trade had the opposite exigency of granting legal capacity and freeing adult
children from paternal authority in order to allow them to initiate commercial
activities.

This hypothesis has its logic: perennial patria potestas is certainly a problem in
a trade oriented economy. When Rome’s economy developed in that direction, the
praetor introduced a specific group of actions, the actiones adiecticiae qualitatis,
through which a father could be sued for obligations contracted by his son.® As a
result a father could be condemned to pay the debts of his son even if for jus civile
he was not liable. But in Athens there is no trace of such evolution and the
hypothesis of a perennial paternal authority has long since been superseded. The
only controversial aspect is the age at which sons were released from paternal
power: if 17 or 18.

Aristotle (Ath. Pol. 42.1) claims that a son was freed oktokaideka gegonotos.
But Demosthenes in the first oration against Aphobus, paragraph 4, relates that his
father died when he was seven years old (ept’eton onta). According to the same
oration he was a minor for the following ten years until he turned 18.

Even if it started a long debate, with different solutions,’ the contradiction does
not exist: Demosthenes is speaking of the age of individuals, while Aristotle is
considering an age-class, precisely the group of youths born between the registration

" L. Beauchet, Histoire du droit privé de la république athénienne (1896), Amsterdam,

1969, 11, pp. 74 ff.; J. Lipsius, Das attische Recht und Rechtsverfahren (vols.3, 1905-15),
Hildesheim, 1966, pp. 499 ff.; W. Erdmann, Die Ehe im alten Griechenland, Miinchen,
1934, pp. 342 ft.
¥ Gai., 4, 69-74.
Some scholars maintain that Aristotle made a mistake: paternal power ceased when a son
reached 17 (R. Sealey, On Coming of Age in Athens, in CR 7, 1957, 195-197). Others
maintain that the two sources are not contradictory: Aristotle and Demosthenes meant the
same age: oktokaideia gegonotos would mean “in the eighteenth year”, thus when one
turns seventeen (J.M. Carter, Eighteen Years Old?, in BICS 14, 1977, 51-57). According
to others between the moment in which Demosthenes was registered in 366 b.c.e. and
when Aristotle wrote the Athenaion Politeia the age limit was changed from 17 to 18,
following the reform of ephebeia soon after the Chaeronea battle, to increase the quality
of the military (D.E. Welsh, The Age of Majority in Athens, in CNV 21, 1977, 77-85).
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in the deme and the dokimasia before the boule. Since the ephebs were registered
under the name of the archon and eponymous hero under whose year they were
enrolled, military call-ups were made not by actual age, but by age-class. As M.
Golden writes “all the boys born in the same archon-year would come of age on
inscription into the deme register 18 archon-years later. Boys whose birthdays fell
before the date of the inscription would be 18; a few others, like Demosthenes,
would still be 17.”'° Be the coming of age 17 or 18, anyhow, what matters is that
paternal power was temporary. If this was an advantage for Athenian fathers and
sons, as it is often assumed, or if created personal and social problem on the two
sides, is one of the issues that we will discuss.

II. Law

As far as the extent of paternal power, as we have already stated, there are diverging
opinions on the existence of ius vitae ac necis. The father’s right to expose the
newborn at his entire discretion does not mean that automatically he also had the
right of life and death over him."' Many scholars argue that paternal authority started
only after a father introduced his son into the domestic cult during the ceremony of
amphidromia,"” about five days after the child’s birth. If this ceremony was not held
the son did not become a member of the family. Therefore if a father abandoned him
it was not as if he were exercising a personal power over him. Others believe that
this power existed in archaic times, and would have disappeared when the paternal
powers would have become temporary. As evidence for their hypothesis they quote
a passage from the oration against Timarchus, where Aeschines, in order to blame
Timarchus for his sexual misconduct, recalls an episode from ancient times when a
father—to punish his daughter who had lost her virginity—closed her in an isolated
house with a horse, who would of course kill her;"? but there is no evidence of cases
in which ius vitae ac necis was exerted. Furthermore the so called nomos
moicheias,"* referred to in pseudo-Demosthenes’ Against Neaira 87, says that the

1% M. Golden, Demosthenes and the Age of Majority at Athens, in Phoenix 33 (1979) 25-38.

"' Cfr. Plat., Theaet. 160; Hesych., s.v. enchutrizein.

2" In may be interesting to recall that this discussion find a parallel in the discussion among
Roman lawyers concerning the role of the rite tollere liberos considered by some as the
moment when patria potestas started to exist. Discussion and bibliography in L.
Capogrossi Colognesi, s.v. Patria potesta (diritto romano), in Enciclopedia del diritto cit.
and Tollere liberos, in Mélanges de I’Ecole fran¢aise de Rome. Antiquité, vol. 102, pp.
107-127.

" Aesch. 1, c. Tim. 182.

Usually translated as “adultery”, moicheia has been traditionally considered as including

any sexual relation of a woman (married or unmarried) with a man who was not her

husband. In 1984, however, David Cohen maintained that it took place only in the case of
intercourse of a married woman with a man different from her husband (The Athenian

Law of Adultery, in RIDA 31, 1984, 147-165; but see also his Law, sexuality and Society,

the Enforcement of Morals in Classical Athens, Cambridge, 1991) and the topic has been
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condemned so called adulteress was not permitted to appear at public cult
ceremonies, and if she appeared she would suffer “whatever may befall her, apart
from death.”" Tt is also worth to specify that those who could inflict the penalty of
their choice were not the father or the husband, but o boulomenos (as explicitly
stated in par. 86). Finally, Plutarch, in Solon’s life, writes that if an unmarried
woman had sexual intercourse, her father and her brother could sell her into
slavery,'® but not even this minor power (if compared to the right of life and death)
is ever documented in the sources. So much for the disciplinary powers. Let us
address the father’s powers on family property.

Athenians could make a will only if they did not have male children.'” In time
the rule’s strictness was mitigated and the old principle was strongly eroded.
Logography attests it very well, I do not need to quote the many examples, suffice it
to recall that a law stated that a man could make a valid will even if he had children,
as long as he made dispositions in the case of his children dying before they reached
majority."® However a principle never changed: a father could not disinherit his
children. The only possibility he had to exclude a son from inheritance was
apokeruxis, but the references to this institution are scarce and uncertain.
Demosthenes gives evidence of the existence of a law which allows parents not only
the power to name their children but also to disown them and to apokeruttein." But
beyond this reference we find such legal institution mentioned only in some stories
concerning Themistocles and Alcibiades.

Themistocles, according to Plutarch, had such a violent temper that his father
exercised his right to apokeruttein him, and his mother committed suicide out of
despair.20 “But I think—he adds—that this is not true.”*' As for Alcibiades, Plutarch

since very controversial. The great majority of scholars, however, accept today the
traditional view, that I have myself endorsed in Moicheia, reconsidering a Problem, in
M. Gagarin (ed.), Symposion 1990, Papers on Greek and Hellenistic Legal History,
Ko6ln, Weimar, Wien, 1991, pp. 289-296, and in [ reati sessuali nel diritto ateniese.
Alcune considerazioni su moicheia e violenza sessuale, in Studi in onore di M.
Talamanca, Napoli, 2002, pp. 376-390. Same opinion, among others, in R. Omitowoju,
Regulating Rape: Soap operas and self-interest in the athenian Courts, in S. Deacy and
K. Pierce (eds.), Rape in Antiquity: Sexual Violence in the Greek and Roman World,
London, 1997, pp. 1 ff.

The law states also that the husband who surprised his wife with a moichos was not
permitted to keep her as a wife, and if did it, he would be atimos.

' Plut., Sol. 23,2.

Dem., c. Steph. 11, 14; Plut., Sol. 21, 3. Cfr. L. Gagliardi, Per un’interpretazione della
legge di Solone in materia successoria, in Dike 5 (2005) 1-5. I do not enter the debate
concerning the relation between testament and adoption. Albeit very interesting, it is not
relevant in the context of this discussion. Cfr. anyhow L. Rubinstein, Adoption in IV.
Century Athens, Copenhagen, 1993.

'8 Dem., c. Steph. 11, 4 and 24.

 Dem., . Beot. 1, 39.

%0 Plut., Them. 2, 6.
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relates that when he was young he fled from home to go to one of his lovers.
Alcibiades’ father wanted to aufon apokeruttein but Pericles dissuaded him.
However Plutarch adds that these were calumnies.?

The reading of Greek sources suggests that apokeruxis existed on paper, and even
admitting fathers resorted to it, this must have happened very rarely. Should we take
into account also Roman rhetoric sources (Seneca the Old, Quintilian, Calpurnius
Flaccus), some doubt could arise, given the frequency of references to abdication,
the word that indicates the act of chasing a son from the domus and the family. But
the debate on the greekness or romanitas of the examples used by Roman rethors is
still open, and some of the works specifically dedicated to the topic denies their
greekness.”

Finally, we must recall that a son could seek to protect his interests against his father
through public and private actions such as a graphe paranoias, asserting that the
father, for mental illness, was no longer competent to manage his affairs.>* Even if
scarcely documented, there were also a dike manias® and a graphe argias.”® The
rules that we have so far mentioned, then, seem to confirm the assumption that
paternal powers were not such as to create strong conflicts between generations, as
did the extreme power of the Roman father. But others sources attest the existence of
rules that seem to consider the existence of difficult and conflictual family relations.
In Athens, a law (related by Aristophanes, Birds, vv.1355-57) imposed on the
sons the duty to gerotrophein, that is to say to feed and harbour the fathers who had
reached an old age. The correspondent right of the fathers to be fed and sheltered
was guaranteed with the graphe goneon kakoseos, whose procedure was privileged
in two ways. First: the accuser did not suffer the penalty fixed for those who
submitted an indictment and did not proceed, or who failed to obtain one fifth of the
votes.”” Second: he was not subject to the usual time limits.*® Sons condemned with
a graphe goneon kakoseos suffered atimia. Further transgression of the prohibitions

21 Plut., Mor. 849. Referring to Themistocles, Val. Max. (6, 9 ex) speaks of abdicatio.

** Plut., Alc. 3.

2 F. Lanfranchi, 1/ diritto nei retori romani, Milano, 1938.

2 There is a story that his son or sons brought such action against Sophocles, who defended
himself successfully by reading passages of his last tragedy Oedipus at Colonus. See
Plut., Mor. 785 A; Cic., Sen. 7, 22.

Cfr. A. Mafti, Padri e figli tra diritto positivo e diritto immaginario, in E. Pellizzer and
N. Zorzetti (eds.), La paura dei padri nella societa antica e medievale, Bari, 1983, pp. 5-
27.

D. Leao, Nomos argias, in Logo. Revista de retorica y teoria de la comunicacion 1
(2001) 103-108.

Aristot., Ath. Pol. 56, 6. Listing the cases in which the archon conducted anakrisis,
Aristotle says that these actions were afemioi to boulomeno.

2 TJsaeus, Kir. 32.

25
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27
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connected to atimia were punished with penalties reserved to the worst crimes, such
as military shirkers: abusing one’s own father was considered a serious threat to the
polis.” Finally, an interesting rule related to the duty to gerotrophein was set by
Solon who, according to Plutarch, considering that the city was getting full of people
who were constantly streaming into Attica and that great part of the country was
poor and unfruitful, and that seafaring persons did not want to import goods in
places where people had nothing to give in exchange, encouraged citizens to the
technai, and enacted a law that a son who had not been taught a fechne should not be
bound to support his father.*® Athenian law on one side gave fathers a power that in
length and extent should not have generated pathological tension; on the other side it
previewed rules, institutes and legal actions in defense of the fathers that induce to
think that conflicts between fathers and sons were far from being rare and were more
serious than the normal, physiological conflicts between generations. Which were
the reasons of such a situation, is a complicate question.

III. Ideology and Society
In the Athenian ideology of relationships, the one between father and son was a knot
of contradictions. Sons had to be legally subordinated to their father till majority (as
well as daughters till marriage, after which they were subordinated to their husband),
and were morally and socially bound to respect and obey them whatever their age.
Aristotle explains the type of this subordination when he exposes his model of
family relations. After the famous definition of man as “political animal” (politikon
zoon), he writes that every polis is composed of oikiai, and explains that oikiai, in
their turn, are built around three associations between individuals: owner and slave,
husband and wife, father and son’'. The latter, according to him, was similar to the
relation of a king with the persons governed. The father, he writes, rules his children
like a king. He has on them an authority that, as that of the king, is not despotic. The
king is not a tyrant, tyranny is a degeneration of reign: the tyrant is concerned with
his personal welfare, while the king takes care of the welfare of his subjects, exactly
as the father does for his children.* According to Aristotle, therefore, father/son
relationship, albeit certainly very affectionate, is characterized by a form of
subordination that the philosopher compares with a political form of dependence.
This was the fact that created potential conflicts. Women’s (daughters and
wives) subordination was not in contrast with Athenian public ideology (as well, of
course, the subordination of a slave to their master). But things were different for
male children. A son had not only to love and respect, but also to obey his father for

See A. Scafuro, Parents abusers, military shirkers, and accused killers: the authenticity
of the second law inserted at Dem., 24, 105, in R. Wallace and M. Gagarin (eds.),
Symposion 2001, Wien, 2005, pp. 51-69.

** Plut., Sol. 22 .

*' Aristot., Pol. 1, 1253 b 2-8.

32 Aristot., Eth. Nic. VIIL, 1160 b-1161 a.
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his entire life. But a son who was too obedient run the risk to appear too subordinate,
and subordination of a free man to another men was exactly the opposite of the
egalitarian democratic principle.

The relation father/son was potentially problematic from the ideological point of
view, and many sources show that conflicts were not only potential, among them
anecdotes, a literary genre whose interest is independent from the truth of the facts
that it tells. Although they probably do not describe facts that really took place,
anecdotes describe situations that are inherently plausible, and some of them
describe situations of strong intergenerational conflict.

Plutarch, for example, tells that Xanthippus, Pericles’ eldest legitimate gnesios,
was naturally prodigal and extravagant, lived beyond his means and was much
displeased at his father’s exactitude in making him but a meager allowance, paid
little by little.

Accordingly, he got money from one of his father’s friends, pretending that
Pericles ordered him to do so. When the friend afterwards demanded repayment of
the loan, Pericles not only refused to pay back the money, but diken auto proselache.
Xanthippus, very irritated, fell to abusing his father, and in order to make fun of him
publicized the discourses which he held with the sophists.*® Also the above quoted
anecdotes relating Themistocles’ and Alcibiades’ relations with their respective
fathers are particularly significant. These relations were so tense that their fathers
were compelled to expel them (or to think of expelling them) from the oikos. True or
false, such stories are surely plausible.

The most interesting author on this matter, anyhow, is certainly Aristophanes.
Clouds, performed in 423 b.c.e., presents the misadventures of a father worried for
the debts he had to undertake to satisfy his son’s passion for horses.** The story is
very well known: to make fun of the sophists (who teach how to make a bad
argument look good even when it is wrong) Strepsiades convinces his son to join
Socrates’ school (the philosopher is Iudicrously considered a sophist). Son
Pheidippides is so well prepared by his teacher that when the creditors demand
payment he confuses them, making them return defeated to their houses.
Strepsiades’ happiness does not last long. During the banquet organized by his
father to celebrate his victorious son, Pheidippides beats him brutally. Pheidippides
calmly explains to Strepsiades that he beat him for his own good: as his father had a
right to beat him when he was a child to correct him, today Strepsiades is old and
since dis paides gerontes, Pheidippides has the right to beat him to correct him.

¥ He squandered one entire day, Xanthippus said, discussing with Protagoras the case of an
athlete who had hit a man with a javelin accidentally and killed him: was it the javelin, or
rather the one who hurled it, or the judges of the contests that “in the strictest sense”
ought to be held responsible? See Plut., Per. 36, 2-3.

3* Clouds vv. 838-839: “you squander my stuff as if I were already dead”.
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Obviously satire by definition presents an emphasized reality, sometimes a
caricature, but Aristophanes represents certainly a tension that was felt as a serious
social problem, as is confirmed by the return of the same theme in Wasps and Birds.

In Wasps (422) son Bdelykleon has sequestered his old father (Philocleon) in a
house covered by a net and guarded by two slaves. All considered the seclusion was
conducted for a good reason: the old man derives from jury service his pay, spends
all his day giving verdicts, is very happy and proud of his role and of the advantages
that it gives him. Bdelykleon tries to convince him that jurors get paid only a little
share of the city’s revenues, while the greater part of the revenues goes into the
private treasuries of corrupt politicians, and shuts him home. Once again a
problematic and very interesting relationship, on which we will come back later.

In Birds (414) Pisthetaerus and Euelpides, disgusted with life in Athens, create
in the sky, helped by birds, a new city, named “Cloud-cuckoo-land” (nephelo-
kokkokygia). One day some men arrive to join the new city with the aim of making it
similar to a city on earth. Among the unwelcome visitors there is a parricide
(patraloias), who declares he intends to strangle his father to get his property and
since the birds’ law allows a son to strangle his father, he wants to live there (vv.
1347-1352). The rebellious youth is very irritated when Pisthetaerus tells him that
even among clouds gerotrophia exists (vv. 1352-1359). What makes these verses
particularly interesting is the set of visitors in whose company the parricide arrived
to nephelokokkokygia: a poet, a sycophant, and a ditirambographus, three characters
chosen not randomly by Aristophanes. They were clearly those who, in the eye of
the comedian, contributed to render Athens unlivable. If a parricide is conceivable in
this group it seems inevitable to deduce a rather tense father-son relation. The desire
to kill one’s father was a ghost that although confined to the world of thought, must
have produced friction and conflict also in Athenian society.

Probably this thought was not so diffused to generate a national obsession, as it
was in Rome according to Paul Veyne’s hypothesis, but it existed. Tensions
father/son, far from remaining potential, became very real with a frequency that
made of them a serious social problem. Which were the occasions for their
conversion from potential to real?

The main and more frequent was the fact that sons continued to depend
economically from their fathers for a certain number of years after they had reached
majority. To that we could add the possibility of sexual competition between fathers
and sons (we do not now how frequent, but certainly existing), due to the presence in
the house of a young step mother: on second marriages, Athenian men married often
women younger than their first wife, deceased or divorced.” It would be very
interesting to know how frequent these conflicts were, and I intend to analyze this
problem in a future part of my research. This paper is part of a work in progress, and

%% Interesting considerations on the topic in B.S. Strauss, Fathers and sons in Athens.
Ideology and society in the age of Peloponnesian War, Princeton, 1993.
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this specific aspect deserves to be elaborated. However, even assuming that
sentimental and sexual competition were not rare, they were certainly not as
generalised as the economic ones.*® Even if a father had taught his children a techne,
as it was his duty to do, several years had to pass by before the children would be
economically independent. For a father it was no little problem. Maintaining
children was expensive.”” For this reason, when children reached majority the
fathers who could afford it tried to limit the time in which they still had to entertain
them, by helping them to start an activity, giving them the necessary financial
means.

A famous case is related by Isocrates’ Trapeziticus: Sopeus (Athenian citizen
resident in Pontus) had started his son, a client of Isocrates, to the familial activity—
sea trade of grain—furnishing him with ships full of wheat and with money to
enable him to have financial relations with the Greek cities, especially Athens,
where he settled as metic. A similar case is presented in Hyperides, Athenog., 26.
Epikrates mentions the field given to him by his father to initiate an activity that
would make him financially independent.’®

Some fathers took more drastic and generous measures. To avoid children from
having to wait until their death to be completely independent, these fathers divided
their assets among their sons when still alive and remained living with them. Lysias,
speaking of the dispositions taken by Conon and Nichophemus on their property,
observes: “You have to consider that, even if a man had distributed among his sons a
patrimony that he has inherited from his father, not acquired personally, he does not
keep for himself only the smaller part, because everybody would rather be courted
by his children as a man of means, than beg of them as a needy person.” >’

The passage demonstrates that even the situations just described were not ideal,
as confirmed by the (fictional) story of Philokleon, who in Wasps had the bad idea
of transferring his property (or just its management) to his son Bdelykleon, with the
afore mentioned consequences. Not to speak of Pheidippides’ behavior against his
father Strepsiades in Clouds. Albeit the existence of the duty of gerotrophein, to
deprive oneself of all property had its risks. Even a father who had economically
helped his son to start an economic activity, or who had been so generous to transfer
to him his patrimony or its management, even this father had a complex and tense
relationship with his sons.

¢ See M. Golden, Children and Childhood, cit., pp. 105-106.

37 We read in Plut., Sol. 2, 6 that Solon, visiting Miletus, asked Thales why he had no
children. Thales answered telling him a story concerning a young man, who had died
while his father was traveling. Solon thought that he was the father of the deceased, and
started acting in desperation. And then Thales said: “These things keep me from marriage
and having children, they are too important for even your constancy to support; however,
do not worry, the story is a fiction.”

Epiktrates, however, chose an activity (a perfume shop) different from the one desired by
his father (agriculture): clearly, the paternal desire was not binding.

¥ Lys., Aristoph. 36-37.

38
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According to Mark Golden, however, we should keep in mind that only a small
percentage of Athenians would have had their father living when they reached
majority.*” At the basis of this statement he quotes the results of the demographic
calculations made by Richard Saller, according to which only one or two out of ten
adult sons were still under paternal power. As a consequence, according to Saller,
conflicts depending on filial dependence were not widespread to the point to be a
serious generalized social problem.*'

Leaving aside any other consideration and the fact that these calculations have
been contested, the problem is that they are based on documents (namely funerary
inscriptions) coming from the Roman Empire in second century c.e. The extension
of Saller’s results to fifth century Athens, therefore, is at least very debatable. The
problem of how many Athenians had still a living father when they reached majority
is an open problem, and to solve it, in the absence of demographical specific
calculations, of course we must turn to Athenian sources.

IV. The Age Gap between generations
Aristotle, in Politics, discussing the problems related to inheritance, writes that the
difference in age between fathers and sons should not be too large: parents
excessively aged when they beget children do not have the chance to profit of their
sons gratitude and can not help them. Age difference, however, should not be too
short. In that case fathers and sons have a relation too similar to the relation between
persons of the same age, sons do not respect parents as they should, and this creates
conflicts in the governance of family matters. In his opinion women had to marry at
about 18 and men at about 37, so that they could have their first child at 38. In this
way children would reach majority when fathers were around 60.** But according to
the majority of scholars Athenians married younger, about 30 (as assumed recently,
for example, by Golden and Davidson).”’ In that case when they reached majority
their fathers were about 55. Probably the number of fathers still alive at that age was
sufficient to make of their conflicts with their sons a reason for serious troubles not
only personal but, and to be connected with political life.

The possibility of these connections is suggested by a very interesting passage
from Plato’s seventh autobiographical letter: “When I was a neos, I thought that if 1

40" M. Golden, Childhood in classical Athens, cit., p-111.

41

42
43

R. Saller, Men’s Age at Marriage and its Consequences for the Roman Family, in Class.
Phil. 82 (1987) 21-34. Earlier, on the structure of the family, see his Familia, domus and the
roman Conception of the family, in Phoenix 38 (1984) 336-355. On women’s age at first
marriage see B. Shaw, The Age of Roman Girls at Marriage: some Reconsiderations, in JRS
77 (1987) 30 ff.

Aristot., Pol. 1334 b-1335 a.

M. Golden, Children and Childhood in classical Athens, Baltimore, 1990; J. Davidson,
Revolutions in human time: age-class in Athens and the Greekness of Greek Revolutions, in
S. Goldhill and R. Osborne (eds.), Rethinking Revolutions through ancient Greece,
Cambridge Mass, 2006, pp. 29-67.
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were to take control of my property soon, I would straightway play a part in
community affairs” (Plat., Ep. 7, 324 B). Plato is very explicit. Exiting from the
number of neoi is not only a chronological milestone, for him. He connects his
political ambition, when he was a neos, with coming into his inheritance. This
suggests two further problems. The first is the meaning of neos and more in general
the relevance in Athenian society of age classes. The second is the connection
between age classes, political life and economical independence.

The first problem has been recently discussed by James Davidson.** In his
opinion the Athenian sequence of age classes—wrongly underestimated by
classicists—was the following: paides were boys under 18; meirakia were those who
had been assigned to the class of 18 (that is to say, not sent back to paides). After the
ephebeia, at 20, meirakia (and/or neaniskoi)” became andres, started to be part and
protagonists of political life, and as such they were divided into neoi (till 30) and
presbutai, two groups—as Davidson rightly recalls—whose tension is one of the
main feature of Aristophanes’ comedies, to which it is worth go briefly back for
some new considerations.*’

The central scene of Wasps is the agon between Philokleon and Bdelykleon,
who tries to convince his father that he and his fellow judges do not have any power;
on the contrary are exploited by the men who govern the polis (vv. 526-735).
Clearly, the agon does not oppose two persons, but two age classes. Philokleon acts
as a representative of the presbutai, Bdelykleon is a neanias, and in order to prove
his thesis reminds his father that when he goes to court, is bossed around by a
synegoros, who threatens him, saying that he will not get his pay if he will be late;
but the synegoros—who in the case (a comic exaggeration) is not even a neos, but a
meirakion—will anyway get paid, and more than Philokleon will be (vv. 686-691).
The victory that Wasps ironically concede to the neaniai prospects a reversal of age
classes roles, that in Aristophanes opinion is the consequence of the sophistic
teaching, as clearly demonstrated by Clouds.

4 J. Davidson, Revolutions in human time cit., pp. 31 ff.

45 According to Davidson, neaniskoi is frequently a synonym for meirakia, almost always
referred to elite youth, often in the Gymnasium. Many years ago, discussing this
problem, I reached a different conclusion, and I still think that neaniskoi (at least in a
paederastic context) were older that meirakia; but I will not enter this specific problem,
discussed in E. Cantarella, Neaniskoi, Classi di eta e passaggi di status nel diritto
ateniese, in MEFRA 102 (1990) 37-51.

As well known, the Athenian age class terminology is very detailed and very
complicated, especially because more than one term is used for people of the same class.
Neos, for example, is at times used as synonym of meirakion. Meirakion, is “from
thirteen to fourteen” for B. Strauss (Fathers and sons cit., p. 94); for S. Todd “in his late
teens” (s. Lysias, The Oratory of classical Greece, 11, Austin, Texas, 2000, p. 42 note 2);
others maintain that Cimon, described by Plutarch as meirakion, is “someone about or
just under 20 years old” (A.J. Podlecki, The Political background to Aeschylean Tragedy,
Ann Arbor, 1966, p. 35).

46
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The effects of sophistic discourse are central in Clouds, where, again, the agon
between Righteous and Unrighteous Discourse is an agon between personifications
of age grade speeches, and of course Unrighteous Discourse wins over Righteous.
Sophistic discourse had reversed the traditional idea that neoi are stronger in
physical force and presbutiai in counsel and speech, as proved by Pheidippides, who
uses the new education that Socrates has taught him to discuss Solon’s law on
repayment of debts.*’ It has endangered also the old principle that neoi should wait
for their turn to enter the political arena. Given the importance of age-classes in
Athens, a change in education of the youth has produced political implications: “The
talk about “new education” as a revolutionary inversion—concludes Davidson—is
not just a trope of Aristophanes...By creating a new type of New Man, sophists like
Protagoras and Socrates had indeed upset the social and political order.”**

Fathers/sons relationships were at the crossing of the boundaries between public
and private, they were a problem that did not concern only oikoi, it concerned the
polis. Paternal power, albeit not perennial as the Roman one, generated nonetheless
problems that created equally strong social problems. Of course, the reasons of these
problems was different from the Roman ones. In Athens they were generated by the
lack of coincidence between law and society. As Barry Strauss points out, “by
recognising a boy’s manhood and politico-juridical independence at age eighteen,
instead of putting off that turning point until the boy was in charge of his patrimony,
Athenian culture created an opening for potential father-son conflict. Both property
and appearance, both interest and emotion were ground for conflict between
Athenian father and son.”*’ In addition to that, the democratic ideology that a man
could not be subordinated to another exacerbated the relations father/son and
transformed the potential into real, sometimes even physical conflicts. Moreover, the
effects of sophistic teaching made of these problems a politically relevant issue.

Of course, this overview of fathers/adult sons relationship is incomplete. As I
said this paper is part of a work in progress, other sources are still to be examined, in
the first place tragedy. The above sketched considerations are not final conclusions,
they are rather the basis for further future reflections.

47 Strepsiades is afraid of the Ene kai nea, the day when fokoi matured, and his creditors
would deposit the surety against him (v. 1178). As the Greeks called “the old and the
new day” the last day of the lunar month, Strepsiades immediately reassures him: one
day can not be two days, he says (vv. 1181-1182), exactly as a woman can not be on the
same day old and young (v. 1184). However, this is Solon’s law, objects Strepsiades.
And Pheidippides: “Then Solon stated that that kleseis had to take place in two days, the
old and the new, so that writ on summons would be deposited with the new moon” (vv.
1189-1191).

48 J. Davidson, Revolutions cit., p. 62.

4 B. Strauss, Fathers and Sons cit., p- 101.






JOSEPH MELEZE MODRZEJEWSKI (PARIS)

PERES ET FILS DANS L’EGYPTE HELLENISTIQUE
REPONSE A EVA CANTARELLA

Une fois de plus, notre amie Eva Cantarella vient de nous combler par I’ampleur de
son savoir et par I’élégance de son discours. S’il pouvait assister a notre réunion, le
juriste Gaius, qui du droit athénien d’époque classique avait probablement une idée
trés vague, aurait été ravi : sa conviction concernant le caractére unique de la patria
potestas romaine (1, 55) se vérifie pour 1I’Atheénes des orateurs a la lumicre des
sources dont nous venons d’entendre 1’analyse. Le pouvoir que le pere athénien
exerce sur son fils n’est pas comparable a la puissance du paterfamilias romain ;
I’organisation des rapports entre peres et fils, dans la famille comme dans la société,
s’en ressent. Des conflits surgissent et appellent un débat.

Avant d’entendre les réactions que cette belle lecon ne manquera pas susciter, je
voudrais, a titre de « réponse », vous en proposer un prolongement a la lumiere des
sources papyrologiques qui, vous allez le voir, apportent de 1’eau au moulin de notre
chére conférencicre. Prenant comme point de départ les remarques concernant le
déclin du pouvoir exercé par le pere athénien sur ses fils, nous allons esquisser a
grands traits I’organisation de la relation pere et fils dans la société hellénistique,
telle que nous la restituent les papyrus d’Egypte. Suivant I’exemple de la regrettée
Claire Préaux, qui avait entrepris une grande enquéte sur le theéme « de la Grece
classique a I’Egypte hellénistique », restée malheureusement inachevée, notre
démarche tendra a retracer les lignes d’une continuité et les points de rupture dans
I’évolution qu’a subie la famille grecque au passage de la cité classique a la
monarchie hellénistique. Laissant de c6té les particularités caractérisant les trois
cités grecques d’Egypte, nous porterons toute notre attention sur les immigrants
hellénophones installés dans la chora.

' C. Préaux, « De la Gréce classique a I’Egypte hellénistique » : « Note sur les contrats a

clause exécutoire », Chron. d’Eg. 33, 1958, p. 102-112 ; « La banque-témoin », ibid., p.
243-255 ; « Les formes de la vente d’immeuble », Chron. d’Eg. 36, 1961, p. 187-195;
« Les troupeaux “immortels” et les esclaves de Nicias », Chron. d’Eg. 41, 1966, p. 161-
164 ; « Le cautionnement mutuel », ibid. p. 354-360 ; « “Eperotetheis homologesa” et
I’Alceste d’Euripide, vers 1119 », Chron. d’Eg. 42,1967, p. 140-144 ; « Traduire ou ne
pas traduire », ibid., p. 369-383 ; « Eudoxe et le khamsin », Annuaire de I’'Institut de
Philologie et d’Histoire orientales et slaves de 1’Université de Bruxelles 20 (1968-1972),
1973, p.347-361.
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Le sujet n’est pas inédit. Il me suffira de rappeler ici la thése de Bernard Legras
sur les jeunes Grecs dans I'Egypte ptolémaique et romaine® et I’étude des effets
juridiques de la filiation d’apreés la documentation papyrologique proposée par
Barbara Anagnostou-Canas au Symposion de Marbourg ;’ j’ai abordé moi-méme ces
questions dans une esquisse consacrée au droit familial grec en milieu hellénistique’
et j’y reviens dans un ouvrage sur « Le droit grec apres Alexandre », en voie
d’élaboration, qui relate I’expérience d’une quarantaine d’années d’enseignement et
de recherche sur le droit hellénistique dans les établissements parisiens. Je renvoie a
ces travaux pour des détails qu’il n’est pas possible d’aborder ici.

Dans la famille grecque d’époque hellénistique les carences du pouvoir paternel
s’accentuent. Sans doute le pere exerce-t-il toujours quelques prérogatives qui
assurent sa position dominante par rapport a sa femme et a ses enfants. Le statut du
pere détermine celui de I’enfant: les filles d’un Cyrénéen qui a épousé une
Egyptienne sont Cyrénéennes, comme leur pere.” C’est lui qui décide si ses enfants
seront élevés dans la famille ou abandonnés sur une décharge publique ou ils
pourront étre recueillis comme esclaves « trouvés sur les déchets » (kopriairetoi) :
« 8i c’est un gargon, laisse-le vivre », écrit un époux aimable a sa femme qui attend
un bébé — « si c’est une fille, expose-la ! ».® C’est aussi le pere qui donne sa fille en
mariage (ékdosis) et qui peut la reprendre a son mari (aphairesis), méme contre son
gré, conformément a une tradition attestée par la Comédie Nouvelle qui ressuscite au
début de I’époque impériale jusqu’a ce que la jurisprudence provinciale mette une
fin 2 cette pratique, rejetée comme « inhumaine » par le juge romain.”

Ces prérogatives ont leur contrepartie dans les devoirs alimentaires des enfants
envers des géniteurs 4gés et malades. Des plaintes émanant de parents négligés les
illustrent abondamment. A la différence du Code civil francais, qui régle séparément
les obligations des parents et des enfants (art. 203 et 205) et ne prévoit pour les
bénéficiaires d’autre condition que d’étre « dans le besoin » (art. 205), la tradition

2 B. Legras, Néotés. Recherches sur les jeunes Grecs dans I’Egypte ptolémaique et

romaine, Geneve 1999 (Ecole pratique des Hautes Etudes, IV® Section, III. Hautes études
du monde gréco-romain 26).

B. Anagnostou-Canas, «Effets juridiques de la filiation dans I’Egypte grecque et
romaine », Symposion 2003, p. 323-339

J. Méleze Modrzejewski, « Le droit hellénistique et la famille grecque », dans Cl.
Bontems, éd., Nonagesimo anno. Mélanges en hommage a Jean Gaudemet, Paris 1999,
p- 261-280, et en anglais, « Greek Law in the Hellenistic Period: Family and Marriage »,
dans M. Gagarin & D. Cohen, éds., The Cambridge Companion to Ancient Greek Law,
Cambridge-New York 2005, p. 343-354.

I.Fay. I 2 (entre 244 et 221 av. n.¢.). Toutefois, I’enfant d’une esclave et d’'un homme
libre est esclave comme sa mere, la naissance servile étant patente alors que la filiation
paternelle ne 1’est pas en pareil cas. Voir p.ex. P.Petrie” 3, col. I, lignes 9-37 (238/237 av.
n.e.), affranchissement testamentaire d’une esclave et du fils que le testateur a eu de
celle-ci.

& P.Oxy.IV744 (1 av.n.e).

7 P.Oxy. 11237 col. viI, 34-35.
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grecque concoit le devoir alimentaire des enfants comme une conséquence de
I’éducation qui leur fut donnée par leurs parents. Selon Plutarque, une loi de Solon,
mentionnée par Eva Cantarella, aurait exempté de cette obligation les enfants
auxquels leur pére n’avait pas fait apprendre un métier (téchneé).® La plainte d’un
pere grec, négligé et maltraité par le fils auquel il avait donné une bonne éducation,
comportant notamment 1’apprentissage de la grammaire, signale la présence de cette
tradition dans 1'Egypte du I1° siecle av. n ..’

Plus modeste que celui du chef d’un o7kos celle traditionnel, le pouvoir du pere
ne survit pas a la majorité du fils — seize ans d’apres les calculs de Bernard Legras.'’
Un adolescent mineur (oudépé on ton eton) ayant eu la faiblesse de signer une
reconnaissance de dette en faveur d’une courtisane ne pouvait pas échapper aux
conséquences de son imprudence juvénile sans une énergique intervention de son
pere.!" A dix-sept ou a dix-huit ans, il aurait dii défendre ses intéréts lui-méme.
Désormais, il n’a besoin d’aucune aide légale pour conclure les actes juridiques de
toute sorte, agir en justice, se marier et fonder une famille.

Comparée au fils majeur, la femme mariée se trouve dans une situation moins
avantageuse. Il est vrai que la condition féminine a beaucoup évolué dans la société
hellénistique.'” Aucune loi n’autorise plus le mari a tuer impunément I’intrus surpris
dans son foyer en flagrant délit de moicheia, comme ce fut le cas & Athénes."” Tout
au plus, I'infidélité de 1’épouse peut-elle constituer une cause de divorce a ses torts,
prévue par le contrat de mariage. La femme peut &étre associée a son époux pour
donner leur fille en mariage (ékdosis) : il en est ainsi a Eléphantine a la fin du 1v°
siecle av. n.2.'"* comme a Alexandrie a I’époque d’Auguste.”” Veuve ou divorcée,
elle peut accomplir cet acte elle-méme, d’abord en exécution de la volonté de son
mari défunt exprimée dans son testament'®, et plus tard, en agissant de son propre

8 Plutarque, Solon 22. E. Ruschenbusch, Solonos nomoi, Wiesbaden 1966 (réimpr. 1983),
F 56 (32),p. 90-91.

® PEnt.25 (222 av.n.d.).

Op. cit. supra, note 2.

"' P Ent. 49 (221 av.n.2.).

Cf. S .B. Pomeroy, Women in Hellenistic Egypt from Alexander to Cleopatra, New York,

1984 ; 2° éd., Detroit 1990 ; 1. Biezuniska-Matowist, « Les recherches sur la condition de

la femme grecque en Egypte grecque et romaine, hier et aujourd’hui », Acta Universitatis

Wratislaviensis, 1435 (Antiquitas Xviir), Wroclaw 1993, p. 15-22 ; H. Melaerts et L.

Mooren, éd., Le réle et le statut de la femme en Egypte hellénistique, romaine et

byzantine (actes du colloque international, Bruxelles-Leuven, 27-29 novembre 1997),

Louvain 2002.

13 Démostheéne, 23 (C. Aristocrate), 53, 55. Cf. D. Cohen, «The Athenian Law of

Adultery », RIDA, 3° sér., 31,1984, p. 147-165.

PEleph. 1 (310 av. neg.). Peut-étre n’est-ce la qu’une réminiscence de traditions

doriennes qui accordaient a la femme une autonomie accrue au sein de la famille.

5 BGU IV 1100 (vers 10 av. n.2.).

16 p Petrie III 19¢ = P.Petrie’ 25 (226/225 av.n.e.) lignes 25-27.
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chef comme « donneuse » (ekdétis)”. Elle peut aussi louer les services de son fils,
éventuellement a titre de remboursement d’un prét (antichrése).18 Dans un accord
passé avec sa belle-mere apres le déces du mari, une veuve se réserve le droit
d’exposer son enfant a naitre, privilege paternel par excellence.'” Les femmes qui se
donnent elles-mémes en mariage vont au bout de cette tendance éminemment
« féministe ».*°

La différence entre le fils majeur et la femme mariée, c’est que celle-ci a besoin
de I’assistance d’un kiirios, normalement son mari, pour accomplir valablement
divers actes juridiques dans lesquels elle s’engage. Formellement, cette exigence est
une marque de son infériorité, méme si le kirios hellénistique n’est plus le « matitre
et seigneur » de son épouse comme le fut le chef de I’o7kos classique. Son autorité
n’est plus qu’une sorte de tutelle qui n’entrave pas la liberté des décisions prises par
la femme qu’il assiste.”' Simple formalité donc. Il n’en reste pas moins que cette
formalité est entourée d’une réglementation minutieuse, renforcée par des sanctions
séveres.”

On est frappé par cette disparité entre le role, purement formel, du kirios et la
rigueur des moyens mis en ceuvre pour assurer I’exercice de sa charge. La méme
sévérité caractérise la législation royale concernant les éléments de [I’identité
personnelle des immigrants hellénophones. La loi prescrit comment ils doivent étre
indiqués a I'occasion d’actes qui engagent la responsabilité d’un individu : nom,
patronyme, patrie ancestrale, situation militaire.” Elle interdit, sous la menace de
peine capitale, leur changement arbitraire par les fonctionnaires locaux, avec la

7 P.Oxy. X 1273 (260 de n 2.).

8 pCol. Zen. 1 6 (257 av.ne.) ; P.Oxy. X 1295 (u°-ur° s. de n.¢.). Voir mon art. « Le droit
de la famille dans les lettres privées grecques d’Egypte », JIP I1x-X, 1956, p. 339-363,
partic. 335-336.

 BGU IV 1104 (8 av. n.2.) lignes 23-24.

Sources et commentaire dans mon art. « La structure juridique du mariage grec »,

Symposion 1979, Athénes 1981 et Cologne-Vienne 1983, p. 39-71 = Statut personnel et

liens de famille, Aldershot 1993, n° V, partic. p. 57-60.

Cf. R. Taubenschlag, « La compétence du kurios dans le droit gréco-égyptien », AHDO

2, 1938, p. 293-314 = Opera minora 11, Varsovie, 1959, p. 353-377 ; C. Préaux, « Le

statut de la femme a I’époque hellénistique, principalement en Egypte », Rec. Soc. J.

Bodin, X1: La femme, Bruxelles, 1959, p. 127-175, partic. p. 139 sq. Cet usage se

maintiendra a 1’époque romaine : H.-A. Rupprecht, « Zur Frage der Frauentutel im

romischen Agypten », Festschr. A. Krinzlein, Graz 1986, p. 95-102.

Dans le P.Eleph. Wagner 1 (1I° s. av. n.¢.), un jury de chrématistes condamne aux

travaux forcés un individu qui s’était déclaré par écrit étre le tuteur d’une femme du

vivant du pére de celle-ci, sans en avoir recu 1’autorisation du roi ou de ses chrématistes.

Cf. A. Lukaszewicz, « Quelques observations sur les chrématistes de Syene (P.Eleph.

DAIK 1) », Symposion 1999, Cologne 2003, p. 433-442.

Introduction d’une instance judiciaire (P.Hamb. II 168a, 11° s. av. n.¢.), conclusion d’un

contrat (BGU XIV 2367, 11r° s. av. n.¢), affermage des impdts (P.Rev. Laws, 259 av. n.¢.,

col. 1 et 14).
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complicité réelle ou présumée de I’intéressé.”* Dans son effort excessif de préserver
I’intégrité de la collectivité a laquelle elle étend sa protection, cette législation n’est
pas sans nous rappeler les lois athéniennes du IV® siécle av. n.&. connues par le
Contre Nééra qui répriment le mariage avec un étranger ou une étrangere introduits
dans la cité sous une fausse identité.”> Mais 1’objectif visé par le législateur a
changé.

Dans I’Athénes du Iv° siecle, ce qui inspire le 1égislateur, c’est son souci pour la
pérennité de 1’oikos, cellule de base de la cité. La seule filiation paternelle n’ouvre
pas 'acces a l'o7kos. 11 est conditionné par la légitimité de la naissance et les
formalités imposées au pere qui doit présenter son fils a la phratrie et demander son
inscription sur la liste des démotes. Des institutions comme le testament-adoption et
I’épiclérat procedent du méme souci : en 1’absence de fils 1égitimes, elles servent a
empécher que la « maison du citoyen ne reste pas déserte ».

Tout cela disparait dans la société d’immigrants hellénophones, point de mire de
la loi ptolémaique. La famille-maisonnée, o7kos, ayant cédé la place a la famille
individuelle, fondée sur I'union d’un homme et d’une femme, les institutions qui
protégeaient la pérennité de I’oTkos ont été abandonnées ou ont subi une profonde
transformation : I’épiclérat ne subsiste qu’a 1’état de vocable,”® les filles héritent
comme les fils,27 I’adoption, dissociée du testament, est accomplie par une
convention privée non seulement au profit d’enfants méles, mais aussi de filles.*® En
méme temps s’effacent les obstacles que la cité classique érigeait entre la naissance
et I’intégration au groupe civique. Dans I’'Egypte ptolémaique, le fils d’un Athénaios
est lui aussi Athénaios en vertu de sa seule filiation, quelle que soit ’origine de sa
mere. Les Athéniens dans leur cité ne I’auraient probablement pas reconnu comme
leur concitoyen. Peu lui importe. En Egypte, sa qualité d’Athenaios n’a rien a voir
avec une problématique citoyenneté athénienne. Sa seule fonction est de garantir
I’appartenance de I'individu a la communauté des « Hellenes », collectivité qui
regroupe tous les immigrants de langue et de culture grecques, capables de se
réclamer d’une origine extérieure au pays conquis, réputée « civique ».”’

2 BGU VI 1213 (m® s. av. n.¢.) et 1250 (Ir° s. av. n.¢.). Cf. mon art. « Le statut des Hellénes
dans I'Egypte lagide », Rev. ét. gr. 96, 1983, p. 241-268 = Statut personnel et liens de
famille, Aldershot 1993, n° III, partic., p.244-245.

2 Démosthéne 59 (C. Nééra) 16 et 52.

6 E. Karabélias, Recherches sur la condition Jjuridique et sociale de la fille unique dans le
monde grec ancien excepté Athénes, Athenes 2004, p. 95 sq.

7 Ibid., p.87 sq.

28 P Col. Zen. I, 58 (248 ? av. n.e.), ligne 9. Cf. P.Oxy. XLVI, 3271 (47-54 de n.¢.) et mes

remarques dans RHD 57, 1979, p. 132 et 480. Cf. B. Legras, « L’adoption en droit

hellénistique, d’aprés les papyrus grecs d’Egypte », dans A. Bresson, M.-P. Masson, S.

Perentidis et J. Wilgaux, éd., Parenté et société dans le monde grec, de I’Antiquité a

I’Age moderne (Volos, 18-21 juin 2003), Bordeaux 2006, p. 175-188.

Pour tous les détails voir mon art. « Le statut des Hellenes dans 1’'Egypte lagide », cité

supra, note 24.
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On le voit : le pouvoir du pere sur les membres de sa famille ayant été vidé dans
sa substance, ’enquéte sur le théme «peres et fils » change de direction. La
communauté des Hellenes ayant pris la place de l'ofkos classique dans les
préoccupations du législateur, les conflits d’intérét et les tensions économiques
s’effacent devant la problématique de la filiation comme condition d’acceés au
groupe d’immigrants appelés a perpétuer I’identité grecque en terre barbare.

Le caractere institutionnel du pluriel collectif Héllenes est certifié par nos
sources dans le domaine judiciaire et dans le domaine fiscal. En 118 av. n.¢., une
célebre ordonnance de Ptolémée VIII Evergete II oppose Héllenes aux Aigyptioi
comme composantes de I’ensemble des justiciables ; elle prévoit une exception
concernant les personnes « impliquées dans les revenus du roi » qui échappent a ces
dispositions.*® Ce procédé qui combine des critéres de caractére ethnique avec des
criteres professionnels est déja utilisé par I’administration fiscale vers le milieu du
Im° siecle a propos de la taxe d’une obole complétant la taxe sur le sel: les
« Helleénes » en sont exemptés a la différence de diverses catégories sociopro-
fessionnelles.”’ Comme les mesures pénales qui protégent 1’identité personnelle des
immigrants, cette discrimination fiscale sert visiblement a favoriser I’élément grec.’”
Elle annonce ’organisation de la société provinciale dans 1’Egypte romaine qui
utilisera un jeu de privileges fiscaux pour sauvegarder la postérité des Hellenes.
Mais nous sommes loin des lois xénophobes connues par le Contre Nééra. La
monarchie hellénistique a élargi ’horizon grec : elle accueille comme « Hellenes »
non seulement des immigrants venus d’authentiques cités mais aussi des ressor-
tissants d’Etats-ezhné du Nord et Nord-Ouest balkaniques ainsi que des régions
fraichement hellénisées d’Asie Mineure et du Proche-Orient que la Grece classique
rejetait comme barbares.

La conquéte romaine de I’Egypte sonnera les glas de la communauté des
Hellenes. Leurs descendants seront regroupés dans des ordres de notables locaux

3 pTebt. 15 = C.Ord. Ptol. 53 (118 av. n2.), lignes 207-220. Pour I’interprétation de ce
décret, voir mon article « Chrématistes et Laocrites », Hommages a Claire Préaux,
Bruxelles 1975, p. 699-708, et Symposion 1974, Athénes 1978 (et Cologne 1979), p. 375-
388 (et discussion, p. 388-391). Il est possible qu’il s’agisse d’'une mesure concernant les
proces en cours (sic P. Pestman, « The Competence of Greek and Egyptian Tribunals
according to the Decree of 118 B.C. », BASP 22, 1985, p. 265-269) qui par la suite s’est
appliquée a d’autres cas.

W. Clarysse, D.J. Thompson. Counting the People in Ptolemaic Egypt, 1: Population
Registers (P.Count); 2: Historical Studies, Cambridge 2006. Cf. A.-E. Veisse, « Statut et
identité dans I'Egypte des Ptolémées : les désignations d’“Hellenes” et d”“Egyptiens” »,
Ktema 32,2007, p. 279-291, qui compleéte sur ce point mon essai de syntheése « Le statut
des Hellenes », cité supra note 24.

32 Cest ce que souligne a juste titre A .-E. Veisse, art. précité, p. 287.
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payant I'impdt personnel (capitatio, laographia) i taux réduit.”> On vient de signaler
I’antécédent ptolémaique de ce mode de différentiation sociale. D’autres ressorts du
systeme pourraient avoir une origine plus lointaine. La seule filiation paternelle ne
suffit plus a transmettre le statut de pére en fils. Pour bénéficier de la qualité de
notable fiscalement privilégié il faut justifier de la double ascendance, paternelle et
maternelle, comme dans les cités ol I’exigence ex amphoin astoin conditionnait
I’acces a la citoyenneté. De plus, a chaque génération des procédures de vérification
(epikrisis) sont opérées quand le candidat commence sa quatorzieéme année, seuil de
la majorité fiscale. De ce point de vue, la société des notables grecs dans la province
romaine d’Egypte est plus proche de la cité classique que ne I’était la communauté
des Hellénes dont elle est issue. En revanche, comme cette derniére, elle reste
accueillante pour des notables qui ne sont pas d’origine grecque ; des descendants
d’Egyptiens hellénisés peuvent également faire partie de ces élites.’* Seuls les Juifs,
qui a I’époque ptolémaique bénéficiaient de la qualité d’Hellenes, en ont été écartés.

La boucle est bouclée : de I’Athénes classique aux notables grecs de I’Egypte
romaine en passant par la communauté des Hellénes dans la monarchie ptolémaique,
I’enquéte sur le theéme « peres et fils » nous fournit I’occasion de suivre les étapes
d’« une histoire de longue durée » réfléchissant les mutations sociales et politiques
dans le miroir du droit familial. Eva Cantarella nous a donné I’occasion de la
retracer.

33 Pour tous les détails voir mon étude « Entre la cité et le fisc. Le statut grec dans ’'Egypte
romaine », Symposion 1982, Valence 1985 et Cologne-Vienne 1989, p. 241-280 = Droit
impérial et traditions locales, Aldershot 1990, n° 1.

* Sur les élites provinciales, voir a présent Silvia Bussi, Les élites locali nella provincia
d’Egitto di prima eta imperiale, Milan 2008.






ADELE C. SCAFURO (PROVIDENCE, RI)

CONSERVATIVE TRENDS IN ATHENIAN LAW:
IE 138, A LAW CONCERNING THE MYSTERIES

An inscribed fourth century text known as ‘a law in the City Eleusinion concerning
the Mysteries’ is the starting and end point for this discussion of ‘conservative
trends in Athenian law.” The largest part of my discussion is devoted to the topic of
codification: can this particular ‘law’ or a comprehensive predecessor a century
earlier be viewed as a ‘code of laws’ about the Mysteries and what, if anything, can
that tell us about law-making or codification more broadly in Athens and about the
reporting of laws in the literary tradition? A smaller component of discussion
focuses on possible archaisms of text presentation and legal procedure.

Eighteen fragmentary bits and larger pieces of the opisthographic stele that
carried the fourth century law were excavated in the Athenian Agora, in or near the
Eleusinion, from 1936 to 1963. Kevin Clinton published the editio princeps in
Hesperia 1980 (SEG 30.61) and dated its enactment to some point between 380 and
350 (1980: 272; 2008: 138), with a preference for the period between 367 and 350
(2003: 81). In 2005, Clinton republished the text in his corpus of inscriptions from
Eleusis where he now designates it as /Eleusis no. 138 or, more simply, /E 138.!
Three of the fragments of the stele provide a continuous, mostly stoichedon text of
54 lines for Side A, and a non-stoichedon text of 24 lines for Side B. The remaining
fragments, by Clinton’s calculations, add 5 lines to Side A and ca. 90 lines to Side
B, thereby giving a total of perhaps 173 lines.” Indeed, the size of the text led

! While the text of the editio princeps and that in the new edition are the same, in his 2008

commentary he changes his interpretation on a number of points and acknowledges a
preference for Stumpf’s restoration in one passage (Side A, 1. 28) but rejects a second of
his restorations in another (Side A, 11 37); both restorations have to do with legal
processes. | think he is right to reject; no palmary restoration has been suggested.

The first line of Aa is the first line inscribed on the stele and continues to line 42 and
gives part of the left margin; frag. Ab is placed to the right of frag. Aa and extends from
mid-line 18 to line 54; another fragment of five lines is thought to follow, after a lacuna
of unknown length, and it is not known how many lines of text the stele carried. Side B is
mostly non-stoichedon and consists of thirteen fragments. The back of frag. Ab is
designated frag. Ba; so what appears in Clinton’s text as Side Ba actually begins on Side
B at line 18 of Side A; Ba is not the beginning of the text on Side B; Ba has 24 lines and
ends where Face A has line 47. The surface underneath Ba 24 is smooth and has no
lettering; it may be the end of the text on Side B, unless another text, possibly even a
different one, began after a lacuna of unknown length. Clinton (1980: 266) suggested that
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Clinton to liken the document to the famous Law on the Mysteries of Andania. The
likeness did not stop there; ‘both documents,” Clinton proclaimed, ‘contain the same
wide variety of regulations, including details of the public cult and festival and legal
procedures for dealing with infractions’ (1980: 258). Both in 1980 and again in his
2008 commentary, Clinton briefly compared /E 138 with earlier and later
regulations of the Mysteries; /E 138 may have been, he concluded, ‘the most
comprehensive law on the Mysteries that had been issued since the time of Solon’
(1980: 273).* The original document, he conjectured, ‘may have covered every
aspect of the Mysteries on which it was appropriate at this time for the Athenian
state to legislate.” And finally, he offered an hypothesis for the motivation for the
‘new code’: it was related to ‘the increased popularity of the cult in the early part of
the fourth century’ (1980: 274-75 and 2008: 117). Codification served, then,
sociological ends: ‘Most of the preserved statutes on this stele,” Clinton writes, ‘can
be seen as reflecting a need for legal remedies to cope with difficulties created by
very large numbers of initiates; i.e., they reflect a desire to attract them and they
reflect a concern for their well-being after their arrival. If the initiates were treated
properly, they would be more likely to encourage others to attend this Panhellenic
festival.”* And by ‘this Panhellenic festival’, Clinton does not mean the particular
festival celebrated in the year in which the ‘new code’ was enacted, but every year
henceforth in which the Mysteries, the greater and the lesser, were to be celebrated.
‘New code’: is IE 138 a code—that is, to apply Stephen Todd’s formulation in a
recent study of Lysias’ speech against Nikomachos, is /E 138 ‘a single and coherent
text which should supersede all other sources of law’ regarding the Mysteries?’ Or
to apply Raymond Westbrook’s similar but more extended formulation in a recent
survey of early lawcodes, is it ‘an exclusive source of the law, at least in the area

fragment Bb (with 14 lines) preceded Ba because of its stoichedon arrangement; possibly
it continued the text of Side A. (Note that Bb is labelled erroneously as ‘Side B fragment
¢ [1 6877 b]” in Plate 72 [1980]; that photo should be labeled ‘Side B fragment b [I 6877
a]’; cf. ed. pr., Hesperia 32 [1963]: 2 and Plate 1.) Clinton also deduced that the
remaining eleven fragments of Side B ‘belong above or to the right or left of a.” This
means, so | think, that Side B may not have had more than 38 lines and so the text of our
‘code’ may actually be shorter than Clinton’s estimation—although it is true we do not
know whether more text appeared after Ba 24, nor do we know how extensive the gap
was between Aa 54 and the small fragment Ac.

Clinton’s language differs in 2008 where he calls the text ‘the most extensive set of
regulations we possess from antiquity concerning this cult’ (117).

Clinton 2008: 117 continues: ‘The announcement of the Mysteries, selection of the
spondophoroi, extension of the Sacred truce by several weeks over its former length, the
report of the spondophoroi on how they were treated during their mission, the regulations
concerning false myesis, the appointment of additional officials called epimeletai to help
the basileus in managing the public part of the festival and in maintaining order, the
statute making exegesis available at specific times to Athenians and foreigners, are
among the best preserved statutes that support this hypothesis.’

° Todd 1996: 126.
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which it purports to regulate...’? Is it ‘deemed to be a comprehensive statement of
the relevant law, so that anything omitted from the text is omitted from the law—a
sort of legal horror vacui’?® In my view, it isn’t quite that; nevertheless, it is a code
of some sort and in order to explore what sort, I would like to borrow a heuristic
question from John Davies’ study of Gortynian legislation: ‘when is a code a code?’’
I would also like to borrow the two ‘propositions’ he used when he described the
method by which he ‘deconstructed’ the notion of codification at Gortyn: first, ‘the
[Gortynian] Code has to be seen as part of a corpus of documentation’; and second,
‘its format has to be seen within a framework of revision of law which moves both
towards and away from codification.”® There are major differences, of course,
between law production in Gortyn and in Athens, between the code for a city and
that for a cultic festival, but I am not comparing the Gortynian code with a festival
code; I am simply using Davies’ method: to contextualize /E 138 within a corpus of
like documents—a task made all the easier by Clinton’s magisterial work—and to
examine the ‘format’ of /E 138 (and other members of the ‘corpus’) within a
framework of revision, asking, are there signs of success, or signs of unraveling and
remaking?

Before I begin, I want to address one doubtful objection to my enterprise and
one methodological issue. As for the objection, a skeptic might urge that this project
is fundamentally vitiated because /E 138 is not a ‘law’, that it cannot be
demonstrably proven to be a law—there is, after all, no prescript and no room for
one above the first line of Side A and the top of the stone provides no indication that
another stone had been set on top of it with the prescript (Clinton 1980: 259); at
most, the text offers a series of regulations for a cult enacted by decree of the boule
and demos. To this doubtful objection, I answer: the Mysteries was the most
important public cult at Athens; while indeed the geme of the Eumolpidai and
Kerykes were in charge of the religious administration of the sanctuary, our earliest
document about its finances, /E 19 (= IG T’ 6 ca. 470-60), shows that the polis
exercised final control (Clinton 1974: §; 2008: 3). The text in question here, /E 138,
establishes dates for an international Sacred Truce and regulations for the treatment
of those announcing the truce in foreign cities; it establishes rules regarding the
selection of polis officials; its concern with administrative details is consonant with
other fourth century laws such as those on the building of walls, the grain tax, silver
coinage, and the funding of sacrifices for the little Panathenaia through the leasing
of the Nea (SEG 18.13); its rules are not set down to serve the occasion of one
celebration, but for all celebrations of the Mysteries to come; that we do not have a
prescript to prove it emanated from the nomothetai may be an accident of

®  Westbrook 2000: 34.

7 Davies 1996: 33. Essentially, Davies has set out a method for studying the formal
articulation of law revision; this is quite different from studying the institutional
mechanisms of lawmaking.

® Davies 1996: 33.
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preservation. So a strong, circumstantial case can be made for the text being a law
and Hansen in 1979 indeed argued that it was on the basis of its content.” A similar
case can be made for the earlier IE 19 (IG I 6), although it belongs to a period when
there is no perceptible difference between law-making and decree-making. On the
other hand, if there are well-meaning agnostics who will maintain, as is true to the
fact of lacunose preservation, that we cannot be one hundred per cent certain that
either /E 19 or 138 is a law, then let them consider what follows to be a discussion
of the ‘codification’ of earlier decrees or laws into a more comprehensive decree or
law."?

The methodological issue is more troubling: /E 138 is missing, on a
conservative estimate, more than half its original text. /E 19 (IG I’ 6), the earlier
comprehensive decree, carries ca. 141 lines of text on three sides, of which a quarter
is illegible or too fragmentary to be useful; moreover, it has a fourth side about
which nothing can be said for certain, not even whether it belongs to the same
document as Faces A-C."" How can one use such incomplete texts as these as the
basis for thinking about codification? Clearly my conclusions can only be tentative;
but the detail of what is preserved of the texts, in conjunction with details of earlier
and later regulations for the festival, does allow for some concrete comparison and
conclusions, even if of limited circumference. I might add, for comparative
consideration, that the fact that we have only a fraction of the remains belonging to
the revised Athenian lawcode of 410-403 has not stopped scholars from speculating
about its entirety, and often with little acknowledgment of the physical constraints
imposed by the material remains.'

i. Corporate documentation and the format of disiecta membra
Six extant epigraphical documents and four laws or parts of laws mentioned in
literary sources can arguably form a series with /E 138.

1.1E 7 (IG T’ 231), ca. 510-500.

2.1E 13 (IG I’ 5), ca. 500-470.

3.1E 19 (IG T’ 6), ca. 470-60.

4.1E 21 (IG I’ 33), mid-fifth century.

5.IE 22 (IG T’ 251), mid-fifth century.

6. 1E 250 (SEG 21.494), ca. second or first century B.C.

? Hansen 1979: 32-35; he did not have the editio princeps of IE 138 but he did have some
of the early fragments.

For discussion of ‘sacred laws,’ see Parker 2004.

Meritt 1945: 69-70 regarded the round letters of Face D as having been drawn ‘free-
hand’ as opposed to the round letters on Faces A, B, and C, which ‘are perfect circles,
made with a tubular drill>—except for the ‘postscript to Face C (lines 47-50), also drawn
free-hand.

Dow 1961 and Clinton 1982: 32-33 are examples of scholars who do heed the physical
constraints; even so, there is much that remains uncertain.
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An additional three epigraphical documents add information that allows us to
infer changes in the regulations of the festival.

7. 1E 28a and b (IG I’ 78a and b), the Eleusis copy (a complete stele) and the
Athens copy (a fragment) of the ‘first fruits decree,” dated variously from the 440’s
to 422/1.

8. IE 30 (IG r 32, SEG 10.24), dated variously from ca. 450 to 432/1, the
establishment of the epistatai to oversee the property of the two goddesses.

9. IE 237 (IG I* 1013 with addenda p. 670), ca. 120 B.C., a decree concerning
weights and measures, photograph of new fragment and text in Hesperia 7, 1938,
no. 27.

None of the documents can be precisely dated; the first five epigraphical
documents are dated to the mid-fifth century or to earlier dates purely by letter form.
Nos. 6 and 9 are dated to the second or first centuries B.C., also by letter form. Nos.
7 and 8 are more variously dated, sometimes by letter form (e.g., the absence of the
aspirate in no. 7 and the appearance of three-bar sigmas in no. 8) and sometimes,
more compellingly, by inferential arguments. I accept a date in the mid-430’s for no.
7 (the ‘first fruits decree’) and a slightly later date, 432/31, for no. 8 (the
establishment of the epistatai to oversee the property of the two goddesses).

To these documents, four literary references to laws or regulations can be
added—if they are different from the above documents:

10. And. 1.111: Andokides, speaking in his own persona at his trial by endeixis,
says: ‘the boule was about to have its meeting there [in the Eleusinion] in
accordance with the law of Solon that provides for a sitting of the boule on the day
after the Mysteries.”"” The ‘Solonian’ law must have a terminus ante quem of at least
some (considerable?) number of years before autumn 400, which MacDowell has
plausibly argued is the date of trial.'*

11. And. 1.115: Andokides reports that Kallias said: ‘There is an ancestral law
(nomos patrios): if anyone sets a suppliant’s branch in the Eleusinion <during the
Mysteries> he is to be put to death.”"”

" And. 1.111: ’Enedh yop fidOouev ElevowdBev kai | évdeiéig éyeyévnto, mpoctiet O
Baciievg mepl TV yeyevnuévov EAevoive koo tv teletiv, domnep #0og éotiv, <tolg
npLTAVESIY>, ol 8¢ [mputdverc] mpocdewv fpoacov adTOV TPoOg TV PovAnv,
énoyyethot 0 éxéAdevov épol te kol Knewsio nopeivar eig 10 EAevoiviov: 17 yop
PovAn éxet kabedetobon ueAle xata tov ZoAwvog viuov, Og kedever tij Votepaip
v uvotnpiov Edpav notetv év 14 EAcvovig.

'* MacDowell 1962: 204-5.

And. 1.115: méAwv 6 KodAiog <ava>otog €Aheyev Ot ein voupog mdrprog, €1 T1g

ikemplov Bein <pvompiogc> év 1@ "EAevcwin, dxprtov dnobovely, kol 6 mothp mot’

ovtod Inndvikog E€nyhoarto tadto ABnvaiolg, dkovoele 8¢ Gt &yo Oeinv v

iketnpiov. The addition of the temporal indication in Kallias® charge—that the branch

was set there during the Mysteries—is essential to the offence; while it does not appear in
the mss. at §115, it was present in Andokides’ paraphrase or citation of the putative
ancient law in §110. The timing indication is important: for Kallias is not claiming that
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12. And. 1.116: Andokides reports that Kephalos responded to Kallias: ‘Oh,
Kallias, you most impious man of all, ... you say there is an ancestral law—yet the
stele next to which you stand says, “if someone sets a suppliant’s branch in the
Eleusinion, he is to incur a fine of 1,000 dr.””'®

13. Dem. 21.175: Demosthenes, speaking in his own persona in a speech of
347/6, says: ‘The law (nomos) about the Mysteries is the same as this one about the
Dionysia, and was enacted later than it.’ 17

Among the first six inscribed texts listed above, only the preserved content of
three (nos. 1, 3, and 6) are manifestly and exclusively regulations for the Mysteries:
the fragmentary /E 7 (IG I° 231) and the more extensively preserved IE 19 (IG T’ 6)
and /E 250 (SEG 21.494). Findspot and analysis of /E 13 (text no. 2) suggest that the
regulations recorded there were enacted for the celebration of the Mysteries.'® Two
texts (nos. 4 and 5) found at Eleusis and containing language suggestive of
regulations are too scrappy to be useful.

I should like to begin with a brief discussion of IE 13 (IG I’ 5), dated by
different scholars between 508 and the 470’s, which is more or less a complete text,
with only five lines and bearing mostly obvious restorations.'” It presents an
‘abbreviated decree’: it begins with a prescript (‘it was resolved by the boule and
demos when Paraibates [was secretary]’) and is followed by instructions for the
‘hieropoioi Eleusinion’—probably hieropoioi from the deme Eleusis rather than ‘of
the festival Eleusinia’; the hieropoioi are to sacrifice specified victims for specific
gods and goddesses in the courtyrard at Eleusis during the festival.** Abbreviation is
indicated by the absence of regularly inscribed details: the proposer’s name, the
source of funds both for the sacrifices and for the publication of the decree, and the
place of publication.”’ Prott had argued in 1899 that the gods and details of sacrifice
indicated that the celebration was the Eleusinia;** Clinton plausibly argued eighty
years later that the celebration was the Mysteries on the basis of the findspot of the
large central fragment (between the Telesterion and the Lesser Propylaca at Eleusis)
and the simple reference to the ‘the festival’ in line 5 (cf. /G I’ 386. III 157); the

the branch was put on the altar on that very day, which is the day after the Mysteries; no,
it was put there during the Mysteries.

And. 1.116: °Q KaAlio, mévtov avBpornmv dvosidtate, npdtov uev e€nyfi Knpodxaov
®v, ovy, So10v <8v> cot éEnyetobot Enetta 8¢ vouov ndtplov Aéyelg, 17 08 oTiAn map
1 Eotnxag yidiog Spoyucg xedever opeidetv, éav tig ixemnpiov 0f év 1@ Elevotvie.
Trans. MacDowell 1990. Dem. 21.175: €011 8° 0 00T0g VOUOG T HOeT § Tepl TOV
Atovuciov O tepl TV puotnplonv, kdkelvog Yotepog T00de £1é0n.

' Clinton 1979.

Dates are based on lettering: Jeffery 1948: 102: after the reforms of Cleisthenes (adding
the form of the ‘preamble’ as suggestive of the early date); Clinton thinks the lettering
could be as late as the 470’s.

*% Clinton 1979: 4 n. 11.

*!" Clinton 2008: 12.

*2 Prott 1899: 249-56.
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sacrifices envisioned in the decree, however, were not the main ones at the
Mysteries, but the [mpoté]heto or ‘preliminary sacrifices’.” The inscribed polis
regulations, then, pertain to one segment of the Mysteries. The ‘abbreviated decree’
may be noteworthy for its skilful streamlining, an expert act of excerpting, not a
word wasted.

The monument, however, may have been more noteworthy than the document.
The text is inscribed on one of the narrow sides of a rectangular slab which has a
roughly finished bottom (suggesting it lay on the ground); the top surface, on its left
and right sides, has two circular cavities and, at its center, a rectangular cutting.
Jeffery thought it was an altar top and that the cuttings were connected with ritual
offerings;** Prott had thought it was the lower slab of a sacrificial table supported by
columns that were inserted into the circular cavities;>> Clinton thought the cavities
were too large for table supports but suitable for dedicatory columns topped with
statues of Demeter and Kore. He also thought that the rectangular cutting in the
center of the slab would support a hollow, vertical object, made of metal (because of
the thinness of the channel), and probably of bronze.*® Finally, he hypothesized what
that bronze object might be: ‘The cutting would be just right for a four-sided bronze
stele of the sort published by Stroud, Hesperia 34, 1963, pp. 138-43 (ca. 450
B.C.) ... If this is correct, we may suppose that an earlier (perhaps Solonian) sacred
law was inscribed on this bronze stele, front and back, with lengthy regulations, and
the regulations on the base should therefore represent a new modification or
addition.”*” The fact that Stroud had identified the fragmentary bronze stele as a lex
sacra must certainly have abetted Clinton’s imagination.

Imaginative speculation, yes, but it is based on physical findings and brings to
our attention that the laws and decrees of Athens were not always written on marble
stelai; the ‘abbreviated decree,” after all, is inscribed on an object that is definitely
not a stele and may have been an altar or—just maybe—an inscribed base carrying a
non-extant law. Even if we cannot know more tangibly the object that was wedged
into the rectangular channel of its surface, surely the text of the decree that we do
possess represents an addition to or modification of already existing regulations:
why else was it decreed and then published in the sanctuary? In fact, almost any
piece of legislation that provided regulations for the cult must be an ‘addition’ or
‘modification’.

I turn now to our earliest extant document, /E 7 (IG r 231), ca. 510-500. It
consists of four fragments inscribed in boustrophedon style, with letters that Jeffery
thought agreed ‘with those on certain public monuments usually dated in the late

)

* Clinton 1979; 2005: 16; 2008: 32-3.

2 Jeffery 1948: 91 and n. 20.

> Prott 1899: 242-44.

%6 Clinton 2008: 12; Prott 1899: 243 suggested metal or wood.

7 Clinton 2008: 32. Ibid., p. 37: ‘The original law [the one on the bronze stele] and the full
form of the decree no doubt mentioned the name of the festival.’

(]
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sixth or early fifth century’; the thickness of the fragments suggested that the
inscribed object was originally an altar that carried instructions on its vertical face.”®
The text contains word-fragments safely suggesting that its contents concerned
sacrifices (barley) and activities of the priestess and the phaidyntes of the Two
Goddesses at the Mysteries.”” Perhaps more noteworthy than the word-fragments
themselves is their boustrophedon lettering. Jeffery has pointed out that Attic
evidence shows that by ca. 530 the practice of writing consistently from the left
margin to the right was prevailing.”® I quote Jeffery’s reflective explanation for the
use of boustrophedon writing both here and in a similar document dated ca. 500-
480, both inscribed long after boustrophedon had gone out of fashion:

‘They are religious documents, and so may provide an example of religious
conservatism such as would not prevail under the same circumstances for secular
matters. They deal with the ritual of one of the oldest sanctuaries of the State, and
probably replace earlier documents, dealing with the same matters, which were
themselves inscribed boustrophedon. It is even possible that our inscriptions—
particularly Block I [/E 7], which has the air of a homogenous document—may be
literal copies, transcribed from earlier texts on wood or poros.”*

Religious conservatism, then, easily explains the format, the boustrophedon style,
and the probably compilatory contents. While Jefferey’s description of the contents
(as opposed to the style and form) of /E 7 and the other document (now /G I* 232)
depend on far too much restoration or imagination to stand scrutiny (‘the air of a
homogenous document’!), another Attic example, exemplifies the trends she noted.
For this, however, we must skip five decades to the mid-fifth century to an
opisthographic stele inscribed by the deme Paiania (/G I’ 250).* Its upper part is
broken off; its partially extant (?) first fourteen lines preserve a decree of the deme;™
what follows is some sort of sacrificial calendar, providing apparently similar
regulations about sacrifices, many in the Eleusinion (probably the City Eleusinion,

2 Jeffery 1948: 88 (lettering); 91 with n. 18 (argument for altar rather than stele). Clinton
2005 no. 7 reports three fragments, but see Plate 29, no. 66 in Hesperia 1948 (Jeffery).
This is the earliest mention of the phaidyntes (‘Brightener’), the official who maintained
the brilliance of cult statues in the Telesterion: see Clinton 2008: 12-13.

30 Jeffery 1948: 103.

31 Jeffery 1948: 103. She continues with description of Block II (now /G I’ 232) which does
not for certain pertain to the Mysteries, or at least not exclusively: ‘But the continual
repetition of similar detail on most of the fragments of Block II, and the division into
paragraphs and clauses, suggest that it may rather have formed a compilation of various
shorter boustrophedon inscriptions dealing with the different sacrifices to be performed
in the temenos; that it is, in fact, an early attempt to synthesize various sacrificial
instructions into a sort of code, written boustrophedon from religious conservatism
because the inscriptions from which it was made up were written in this way.’

32 Editio princeps: Peek 1941: 171-81, photo, Plate 66; SEG 10.38.

3 JG T editors have reversed Peck’s Side A and B (see Peck’s discussion: 179) so that the
‘decree’ portion of the text is now Side A.

29
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and apparently not for the Mysteries).”* The text shows no sign of editing nor any
rationale. Peek, the first editor of the text, suggested that at one time each of the
individual provisions had stood on its own; a need was subsequently perceived for
collecting them together into a ‘code of sacred law’; the redaction was not, however,
systematic, and individual regulations were collected together however they were
found.”

ii. IE 19: a first codification of regulations for the Mysteries?

The comparandum from the deme Paiania sets us in the mid-fifth century or possibly
a bit later but outside the polis center and outside our small dossier of decrees about
the Mysteries. I now would like to return to this dossier, to /E 19 (IG I’ 6), a polis
decree dated ca. 470-60, and the most comprehensive extant forerunner of /£ 138.
Four sides of the rectangular stele were inscribed; on the ‘fourth side’, Face D, only
a few letters can be read; Meritt’s observations about the different method used here
for inscribing its round letters might suggest that Face D is a later text, but nothing
firm can be said—Clinton reads but fifteen letters securely.36 The rather fragmentary
Face A appears to regulate access to the sanctuary—e.g., access seems to be denied
to cities that have refused to hand over an inhabitant who owes money to Athens (A
30-32).>" Although there is nothing preserved on Face A that explicitly associates
these exclusions to the time of the Mysteries, it seems that only the occasion of the
Mysteries could anticipate their need. Face B is largely taken up with the sacred
truces or spondai; Clinton summarizes: ‘First it is specified fo whom the spondai are
applicable (lines 10-19); second, the time of the spondai for the Greater Mysteries;
third, where the spondai are to be in effect; and finally the time of the spondai for
the Lesser Mysteries.””® Clinton further summarizes the preserved stoichedon
section of Face C: it ‘regulates various aspects of access to the sanctuary for the
initiates, including the cost of admission; and it states who is to administer the
admission fees and the aparche.’” Observed thus, the document is a rational
presentation of regulations, beginning with presumptive exclusions, proceeding to
the preparations for the Mysteries via the spondai, and finally more localized
regulations for the administration of the rites. My characterization of the law’s
presentation of provisions as ‘rational’ pertains not merely to what can be perceived
as a temporal but overlapping progression (preliminary exclusions anticipating the
festival, the duration of spondai before the Mysteries begin in Boedromion and

3 Whether the Eleusinion is local or the city’s is debated: see Parker 2007: 332-3 and

Whitehead 1986: 196-7, both with earlier bibliography.

> Peek 1941: 180.

3 Seen. 11 above.

37 For different interpretations and texts of A 36-43, see Meritt 1946: 250; Gauthier 1972:
158; Cataldi 1981: 109-10.

¥ Clinton 2008: 40.

% Clinton 2008: 41.
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continuing into the following month of Pyanopsion, and the period of the rites
during Boedromion), but also a spatial progression, from the international plane of
activity to the local grounds of the sacred gene. The law is administrative in
character and looks to orderly conduct and accounting; the motivational force
driving the law may well be economical—with its exclusion of debtors and attention
to the fees of initiates that produces the sacred fund of the Two Goddesses and that
will be at the disposal of Athenians.

This is a generalized survey of the law’s provisions and a closer look may raise
problems for the progression that I have just posited. One area of focus is the claim
that localized regulations for the administration of the rites is reserved for Face C.
Observe that at the end of Side A, offences of an international nature are under
discussion; plausible but uncertain restoration of A 36-40 suggests that seizure of
Athenians during the truce is prohibited, unless the individual has been convicted in
a local court or has been discovered among the enemy.*" There follows, perhaps, as
Gauthier thought, a prescription that covered all previously specified international
arrangements, ‘if any city disagrees, then that city is to have recourse to justice at
Athens &md xov<u>PoAdv’ (40-43).*' Face B then begins. Nothing can be made of
the first three lines (fragment d) that precede the lacuna; after it, there follows, in Il.
5-7, mention of a simple [penalty?] for an unintentional [offence?] and then a double
[penalty?] for an intended one. If indeed penalties and offences are under discussion
here, it is possible, as Hicks in 1874 and Bockh in 1828 thought,42 that the offence is
blabe.* But where are the offences committed? Are they committed at and during
the festival and are we suddenly thrust into a list of festival infractions—or are they
committed in an international arena before the festival begins, between foreigners or
between foreigners and Athenians abroad (?) and are they to be treated in Athens—
after the festival? I think we can only conjecture on the basis of the way the text
proceeds. In lines B 8ff., the truces are defined for the mystai and epoptai, for
followers, Athenians and foreigners, and this topic continues to the very end of Side
B. It seems unlikely that in the gap between the international arrangements at the
end of Side A and the arrangements for simple and double penalties in B 5-7, a new
section appeared, devoted, e.g., to infractions committed by initiates during the
Mysteries. It is simply out of order. I propose that the penalties mentioned in B 5-7
are for offences from last year’s festival, possibly arising from damages incurred
during the journey to and from Eleusis, e.g., damages due to faulty repairs to bridges
and roads and other permanent or temporary construction. For comparison, I call
attention to /G II* 1126, an Amphiktyonic law of 380/79 in which the hiaro-

40" Clinton 2008 ad loc.

41 Gauthier 1972: 158.

2 Hicks 1874: 6, col. 2 and Bckh CIG (1828) 1 no. 71.
4 Cf. Dem. 21.43.
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mnamones are ‘to repair the bridges a[nd ensure in the future that] no injuries are
caused and oversee the public walkways’ (41-42).**

We have moved a great distance away from the deme Paiania and earlier
conservative boustrophedon instructions and compendia. Do we have a ‘codification
of law’ here in /E 19 (IG I’ 6)? Certainly we have more or less comprehensive
regulations, so far as the extant text allows us to conjecture;* I would also argue that
its ‘rationality’ is a seal of its codifying character. But three points demonstrate that
the document is not autonomous; if a code must stand on its own, this one does not.
First, the provision regarding the aparchy (if properly restored) requires prior
information to be fully comprehensible: ‘And of the sacred fund <from> the
[apar]che / it is permissible for the Athen[ians to / borrow] whatever they want [just]
/ as <they do> from [the fund] of Athena / on the Acropolis. (C 32-36). Second,
personnel are taken for granted (e.g. the ‘hearth initiate’ in C 25 and the hieropoioi
in C 37). Third, the final non-stoichedon last four lines of Face C with its (probably)
different hand are an addendum: three more individuals (priests and a herald?) are
added who are to collect fees from initiates. It is impossible to tell when the
addendum was inscribed: soon after what preceded—was it later the same day, a
week later, a year? At some point, earlier or later, the new ‘code’ was thought
incomplete and subsequently revised.

We are, of course, missing at least a quarter of the document,46 but no additional
text could change our characterization of C 47-50 as an ‘addendum’. And nothing on
Face A or B suggests that the personnel would have been given an introduction
there; the ‘code’ of 460 (/E 19) may have relied upon a tradition of shared
knowledge; as the rites were celebrated year after year, there was no need to define
the ‘hearth initiate’ and to relay the mechanism of the appointment of the hieropoioi
(i.e., whether they were drawn from the Eleusinians as they appear to be in the
earlier decree, [E 13, or were appointed by the polis as seems likely here).

The aparche, the annual tithe from the grain harvest to the sanctuary of Demeter
and Kore, in /E 19 Face C 32-38 is more problematic:

70 ¢ hiepd apyvpifo 1&g dmop]-

x&s €xloletvon ABev[aioto xpl-

[€]oBon hé[t] Gv Boro[vrar koBd]-
35 mep 10 18¢ ABevaialg dpyvpio]

70 éu moAer 10 8¢ dp[yvplov T0]-

¢ higpono1og 1[0] to[lv Oeotv ¢]-

[u] méker tomiedesBlon ...

* Cf. the bridges in IE 41 (IG I’ 79, 422/1); IE 137.47 (IG II* 1540), 370-60?); and IE 95
(IG 11> 1191, 322/1).

45 Clinton 2008: 21 and 41 surely is right to hypothesize that after the time limits for the
spondai are presented in /E 19B 8-47, provision was made for their announcement; he
conjectures that the matter was taken up at the beginning of Face C.

4 Seen. 11.
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‘And of the sacred fund <from> the apar]che / it is permissible for the Athen[ians to
/ borrow] whatever they want [just] / as <they do> from the fund of Athena / on the
Acropolis. And <as for> the fu[nd / of the] T[wo Goddesses o]/n the Acropolis, [th]e
hieropoioi / are to be the treasurers.” (C 32-38, text of Clinton 2005)

The ‘sacred fund’ (hieron argurion) of line 32 is surely the same ‘fund’ that is
administered by the hieropoioi and that belongs to the Two Goddess in lines 36-38;
the sacred fund specifically includes the fees collected from the initiates (minus the
1,600 drachmas reserved for the expenses paid out by the priestess, Face C 14-20). If
‘[apar]ches’ is properly restored in 1. 32 (and if the dotted chi in the word is secure),
then Athenians were here granted permission to borrow sacred money from the
aparche (or from its surplus?), but apparently not from the rest of the sacred fund
belonging to the Two Goddesses. This is odd and irrational.*” Syntax is odd; we
miss the preposition &6 to govern aparche as in the similar expression that occurs
three times (once heavily restored) in IE 45 (IG I> 391): épydptov émd 6 oito T8¢
anapyge tolv Beoiv.”® And by ‘irrational’, I mean that the provision steps outside
the parameters of the preserved text’s otherwise rational explication of regulations
for the Mysteries: for while the aparche is connected with the sanctuary, it does not
appear to be connected specifically to the Mysteries; on the other hand, the sacred
fund of the Two Goddesses is explicitly connected with the Mysteries, insofar as the
fees collected from initiates are said to belong to the Two Goddesses in Face C 14-
20. Aparche is out of place.

For a connection of the aparche with the Mysteries per se, we might look to
another inscription for assistance, as indeed Clinton did to defend Meritt’s
restoration of [aparch]es in line 32.* This is /E 28a and b, the two copies of the “first
fruits decree’, one from Eleusis and the other from the Acropolis; the date is
disputable, but I accept (with Clinton) the mid-430’s as the most plausible. By this
decree, ‘all Athenians and their allies are to offer first-fruits and all Hellenic cities
that wish are urged to join in this offering, in recognition of Demeter’s—and
Athens’—beneficence in sharing the gift of grain.”*” The first fruits are to be offered
to the Two Goddesses according to ancestral custom (ko Tt matpier) and the
Delphic oracle (4-5); heralds selected by the boule are to be sent to the cities to
make the announcement of the decree, on this occasion as soon as possible but in the
future at a time of its choosing (22-24); the hierophantes and daidouchos are [to
summon] the Hellenes during the Mysteries to sacrifice the first fruits according to
ancestral custom and the Delphic oracle (24-26). IE 28, 1. 21 (apud fin.)-26 are as
follows:

47 And slightly perilous since this is the first occurrence of aparche in a fifth century

document.

* Cf. IE 138.A48.

49 Meritt 1945: 74 and 77 restored [aparchles; apparently at this time he saw no
comprehensible letter strokes where the letter chi stood (cf. Meritt 1946).

3% Cavanaugh 1996: 29.



Conservative Trends in Athenian Law 35

[x]épo-
[ker] 88 hehopéve he Podt mepoodito &g toe méheg dyyéitovtag ‘']
1[6.8°] hepoepiouéva 161 d€pot, 0 uev viv évort hog téyiota, O 8¢ A-
ooV hotoy SokEr owTéL. kedevéto 8¢ kol ho hiepogdvteg kot [0]
25 Souddyog wvotepiong dmdpyecbat Tog héAdevog 16 kopnd kortd
O TATPLOL KOl TEV povtelow Tev &y AeA@ov...

The offering of the first fruits to the Two Goddesses was an ‘ancestral custom’—at
least from the perspective of the year in which the ‘first-fruits decree’ was enacted;
it is conceivable that it was also ‘ancestral’ or ‘traditional’ in 460, the presumed date
for /E 19. But even if that is so, there is still no connection between the Mysteries
and the aparche that rationally can connect it with the decree in 460°'—for the first-
fruits were neither collected nor sacrificed during the Mysteries.52 Clinton
hypothesizes, however, that the hierophantes and daidouchos had traditionally made
the announcement, a summons to fellow Athenians, during the Mysteries, to offer
first-fruits at the coming harvest;53 nevertheless, a link between a ‘traditional
announcement’ during the Mysteries for the collection of the aparche at a later date
and the announcement that the Athenians may now use the sacred fund from the
aparche is very loose. If ‘aparche’ did appear in Face C 32-3 of /E 19, then the
provision may have implicitly articulated a change: whereas before this time (i.e.,
before 460) the Athenians could use the sacred fund accruing from the initiates’
fees, now they are to use the sacred fund from the aparche. Such implication,
however, is exceedingly opaque and the restoration is most likely wrong; the
Athenians are being granted the privilege of using the sacred fund of the Two
Goddesses, and that fund accrues from the fees of the initiates.

Before I turn to the fourth century law, I would like to discuss one of the literary
sources for a law about the Mysteries and its possible fit with /E 19. Indeed
Jameson, who edited the law under discussion as /G I’ 6 (Clinton’s /E 19), reported
that he and Lewis agreed with Sauppe’s observation that the regulation cited by
Andokides at 1.116 belonged to this law.>* Kephalos, according to Andokides, had
reproached Kallias: "Q KaAAio, névtav dvBpdnwv dvocidrote, ... vopov néiplov
AMéyeig, 1) 88 othhn map' N éotnrog yihog Sdpoyudg kehebel dpethetv, &av Tig
iketnpiav Of év 1@ Elevowie (‘Oh, Kallias, you most impious man of all, ... you
say there is an ancestral law—yet the stele next to which you stand says, “if
someone sets a suppliant’s branch in the Eleusinion, he is to incur a fine of 1,000
dr.” ”). The fine is very high and yet, as cited, is not assigned to any overseeing
magistrate or judicial procedure; probably this is an ‘abbreviated citation’ by

w

' Note that the sacrifice of first fruits is not bid to be held ‘during the Mysteries’; it is the

announcement of the sacrifice by the two officials that is to be executed at that time; see
Parker 2005: 331 n. 19.

Clinton 2008: 6.

Clinton 1974: 15, col. ii.

Sauppe 1861-2, Index Schol. Géttingen; non vidi.

[T
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Kephalos/Andokides. In severity, the penalty resembles the 1,000 dr. fine for
negligent magistrates or cult personnel (cf. Face C line 29 of /E 19, where offending
priestly gene are to be penalized [e080vesOou] perhaps 1,000 dr.) and may suggest
its ‘antiquity’ (= an early fifth century date). There is good reason, then, to think that
the regulation could have originated in the early fifth century, and so, in theory,
could have appeared in the text of /E 19 (IG r 6), but it is difficult to see where it
would have appeared on Faces A-C if the law is as ‘rational’ in its presentation as it
seems to be and as I’ve argued. It could not have stood on Face A, as the regulations
there seem to have to do with access to the sanctuary at festival time for foreigners;
adjudicable matters treated on Face A are international in character or evolve from
disputes between Athenians and foreigners before the Mysteries take place—they
are not local infractions, committed during the Mysteries. Nor is the regulation
likely to have stood on Face C, which is somewhat promising at first, since it deals,
in part, with the fees paid by initiates, and so might have included a segment
regarding their conduct—but there is not enough space for an additional rule. Face B
may also seem promising, especially because after the first three lines (fragment d),
there is a lacuna of unknown length; but the consistently rational presentation of
topics suggests, as [ have argued, that offences mentioned in this portion of the law
are likely to have continued the international character of Face A, and to have been
committed before the festival began. If the prohibition against the suppliant branch
appeared in this law, then it may have appeared on Face D; this is, however, pure
speculation.

We might note other ‘absences’ as well: no sanctions against disorderly con-
duct during the procession and celebration appear in this law—no penalties, e.g.,
against the akosmountes (cf. /G I’ 82.26-30, the celebration of the Hephaestia,
421/0; IE 138 A 32-33) or against those ‘who do not obey orders’ in the procession
(cf. IG I 334.31-35, Panathenaia, 335/4?); there are no rules and directions
regarding the procession from Eleusis to Athens and back. Such rules may also have
been included together on Face D (as they seem to be included together on the
heavily restored /E 250, a decree of the second or first century B.C., but of course
we cannot know for certain.

This ‘exercise’ in speculation regarding the possible fit of Kephalos’ law with
IE 19 leads to some final speculation about Kephalos’ stele. Even if the law about
the suppliant’s branch did appear, exempli gratia,, on Face D of the stele now
designated /E 19 (fragments of which were found near the city Eleusinion), it would
not necessarily follow that the stele pointed out by Kephalos was the same as that on
which /E 19 was inscribed—perhaps /E 19 had been revised and a new
‘codification’ of rules for the Mysteries came into being that is no longer extant;
Kephalos® stele, then, could be the ‘new’ codification at a later point in the fifth
century. If, however, /E 19 and Kephalos’ stele are one and the same and if
Kephalos points out a stele with a law that was operative in 400 before Andokides
was put on trial, it means that the law survived the scrutiny of the revision of the
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Athenian lawcode at the end of the fifth century. But whether a part of the same law
as /E 19 or part of a new codification after the revision, Kephalos’ law was inscribed
on a stele and not on a wall in the stoa basileus (unless it had double or triple
publication: publication in the Eleusinion in Athens and at Eleusis, and in the stoa
basileus).

To conclude this section: the questions posed by the literary source (were
offences committed by initiates during the Mysteries covered by this law?) opens up
the question of /E 19’s comprehensiveness; without regulations for conduct, the
extant document is not a full code; possibly such regulations were inscribed on Face
D; possibly they were appended later; or published elsewhere; we cannot tell. On the
other hand, though we remain uncertain about the comprehensiveness of the
document, we can conclude, I think, that /E 19 is a coherent and rational set of
regulations for the festival with both an international and local perspective, relying
on a tradition of shared memory regarding well-known religious personnel and
officials, and showing but one sign of ‘second thoughts’ by the appending of the
addendum. Whether it is a compendium of earlier regulations or a first-time
statement of many of them, it is a sophisticated polis document, showing the hand of
expert lawmakers skilful in compiling provisions rationally and driven by a concern
for the financing of the festival. In this regard, it resembles fourth century
‘administrative laws’ mentioned earlier.

iii. A late fifth century codification of regulations for the Mysteries?

It is difficult to believe there was no new codification of regulations for the
Mysteries at the end of the fifth century. And. 1.111 mentions a ‘Solonian law’:
there was to be a sitting of the boule on the day after the Mysteries (1| yop BovAn
éxel koBedetoBon Epelde kot TOv Zéhwvog vipov, dg kededet 1§ Votepoiq TdOV
pvotnpilov £0pav notelv év 10 EAdevowie). The law, however, is not ‘certainly’
Solonian. If it were ‘Solonian’, we would have to treat it as another regulation
‘absent’ from /E 19, in which case the ‘Solonian law’ as a singleton may have been
revised or allowed to stand (by itself?) at the end of the fifth century; if we assigned
it to (the now notorious) Face D of /E 19, then we would have to speculate how the
term ‘Solonian’ became attached to it. I shall return to the law cited at And. 1.111 in
due course. A partially published fragment from the Agora (Ag. I. 7471) mentions
(on its Face B) the Epidauria, a festival celebrated on the third day of the Mysteries,
starting in the year 420; Clinton suggests, on the basis of its physical disposition,
contents, and lettering, that the fragment was part of a sacred calendar that belonged
to the laws edited by Nikomachos; it was a part of the Code that ‘surely included all
the sacrifices at the Mysteries which at that time were regulated by the State.”>

%% Clinton 1980: 274 and n. 24; the fragment is discussed by Gawlinski 2007: 46, n. 35; part
of it is published by Clinton in Hagg 1984: 17-34. An interesting comparandum is /E 175
(IG 1I? 1363): see Clinton’s analysis (2008: 171): he argues it is an ‘an “Eleusinian”
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Now, if, as seems was the case, the sacrifices from the calendars of various public
sanctuaries had been compiled into a polis sacrificial calendar, and if, as is
demonstrable from Ag. I. 7471 (if such a thing needed physical demonstration at
all), the sacrifices from the Mysteries were included in that calendar, it would be
reasonable to think that the time was apt for codifying other regulations about the
Mysteries as well. It may have been apt, but there is no evidence and it may have
been too great an undertaking at that time.

iv. IE 138: a codification?

At the beginning of this essay, I gave a brief physical description of the stele
inscribed with the fourth century law on the Mysteries, and I quoted Clinton’s
claims for it as possibly ‘the most comprehensive law on the Mysteries that had
been issued since the time of Solon’ (1980: 273); I also quoted his speculation for its
motivation, sociological at root. Clinton has made a good case for the law’s rational
presentation of topics:

‘the announcement of the Mysteries and the selection and sending of spondophoroi
to the other Greek cities (A.1-13), the limits and nature of the Sacred Truce
surrounding the festival (lines 14-17), the behavior of the cities toward the
spondophoroi and the report of the latter on their mission (lines 20-26), regulations
concerning myesis (lines 27-29), the appointment of the epimeletai, their duties and
those of the basileus in managing the festival (lines 29-38), the duties of the exegetes
before the festival (lines 38-40), an unclear selection by lot (lines 41-42), and (after
a long lacuna) regulations pertaining to the initiates (B.d, f) and procession (B.g),
legal procedures and penalties for various infractions (B.h, a), and the general
responsibilities of the epistatai.”>’

Indeed, although some of these topics are poorly preserved, the scope of the law is
grand; the only topic not represented, so it seems, concerns the festival coinage that
was produced at this time—and of course that may have been addressed in the
lacunose sections.”® If, as I have suggested in my discussion of /E 19, a ‘rationality’
both of presentation and motivating principle are characteristic of legal codification,
then Clinton’s description here and earlier depicts precisely that kind of presentation
and motive.

In this final section, I want to point out, first, some specific details of
codification, and then, a problem with the more general portrayal of the ‘code’. In

excerpt from a list of expenses for all Polis festivals’, that is, an excerpt of ‘the general
state calendar.’

There is evidence for change in the financial administration of the sanctuary: IE 30 (IG I’
32, SEG 10.24), dated to 449-47 by Lewis but with greater plausibility to 432/31 by
Mattingly 1961 and Cavanaugh 1996: 19-27, is a rider to a proposal of the boule; it
creates a board of epistatai to oversee the property of the Two Goddesses; the hieropoioi
no longer control the sacred fund.

*7 Clinton 2008: 117.

*¥ Clinton 2003; Kroll 1993.
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looking at the details, I am completing the first of the methodological tasks (mutatis
mutandis) proposed by Davies, seeing /E 138 as part of a (small) corpus of
documentation; and by raising an objection to typifying /E 138 as a codification, I
am taking up the second task: seeing the law ‘within a framework of the revision of
law which moves both towards and away from codification.”*

Clinton makes the first task easy, since he has pointed out ways in which the
law reflects and absorbs earlier legislation on a detailed level (beyond the broad
similarity of contents, namely the spondai and regulations for initiates):

(a) In /E 19 B 9-16, the truces are said to be for the mystai, the epoptai, their
followers, the property of foreigners, and all Athenians; on the basis of letters at the
beginning of /E 138 A 15, it may be possible to restore some portion of that same
list; indeed, the archaic spelling of epoptai in /E A 15 ‘looks like part of an excerpt
from an old law.”*

(b) In /E 138 B 13-22, it is difficult to identify the context; some of the language
(esp. 1l. 18-19) recalls the preliminary exclusions of /E 19 A, and the mention of a
simple [penalty] and a twofold one for intentional [offences] in 138 B 22 recalls /E
19 B 6-7.

(c) Some of the penalty language seems to hearken back more broadly to the
fifth century: e.g., in 138 A 39, the basileus and his assistants are to be penalized if
they fail to exact lawful penalties from the akosmountes; the securely restored
£000vesBon with a set number of drachmas without naming a magistrate to exact the
penalty recalls numerous fifth century inscriptions and may be an archaism.®'

These are vague instances where the two laws seem to brush against each other,
where the later law may be repeating the earlier law or revising it in ways that are
mostly opaque to us. Novelties, too, appear; for instance, in /E 138 A 29-31, new
officials for the Mysteries, the epimeletai, seem to be authorized for the first time.
Officials called the epistatai also appear (A 45, restored and Ba 8). In an earlier
inscribed text, /E 30 (IG I’ 32, SEG 10.24), probably to be dated to 432/1, the board
of epistatai had been created to oversee the property of the Two Goddesses and thus
perform the tasks formerly carried out by the hieropoioi as in /E 19; if there were no
late fifth century codification of regulations for the Mysteries, then they may appear
here for the first time in a ‘code’ for the Mysteries. There may be other novelties as

%% See nn. 7 and 8 above.

89" Clinton 1980: 277, acknowledging Meritt 1945: 78 and Schweigert AJA (50) 1946: 287-
88.

Piérart 1971: 558 thought that the use of £000vesBor had become obsolete in fourth
century inscriptions and so would classify its appearance as archaizing; while that is
plausible in the case of /E 138, it is not so in the law on silver coinage, SEG 72.28; on the
other hand, the use of e080vesBot appears much less frequently in the fourth century.
Other ‘archaisms’ of procedure: reference to separate jurisdictions of the nine archons in
138 A 38 (? cf. Dem. 23.28 and [Dem.] 43.71); goivewy in A 28 (cf. IG I’4 B 24 and 27;
IGT 46 A 5).
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well, and I should like to suggest one before I begin to unravel this portrait of a
‘code.’

To return to /E 138 Ba 14-22, Clinton thinks that the date mentioned in 138 Ba
21 should be preceded, in painted letters, by the words Bondpoui@vog uetd, so that
we have the twenty-fourth day of the month, thereby providing the day after the
festival when our literary source, mentioned earlier, says there was a meeting of the
boule for presenting offences committed during the Mysteries (And. 1.111).%% If this
is correct, then the provision for the boule’s sitting, whenever it entered the
regulations for the festival (certainly before 400 B.C.) was still in effect in the mid-
fourth century. Notice also that in the course of these same few lines (138 Ba 14-22),
we are informed that during this period (presumably during the sacred truces), there
are to be no dikai (Ba 15); notice, too that there are provisions about private debtors
and another about a city—presumably not Athens—and another about a person who
may have incurred a debt while abroad (Ba 19-20); unfortunately, the text breaks
off, but it does seem that the context is international and the concern is with
foreigners and cities who owe money. A speculative reading of this part of /E 138
Ba may suggest that we have a reference to the law cited by Demosthenes at 21.175.
Demosthenes, speaking in his own persona in a speech of 347/6, says: ‘The law
(nomos) about the Mysteries is the same as this one about the Dionysia, and was
enacted later than it.”®> Demosthenes had cited two laws about the Dionysia in §§8
and 10 of the same speech. He paraphrases the first one in §9: ‘That is the law, men
of Athens, authorizing probolai. As you heard, it specifies the convening of the
Ekklesia in the precinct of Dionysos after the Pandia, and at this meeting the
proedroi, after dealing with the arrangements made by the archon, are to deal with
any offence or illegal act concerning the festival.”®* He paraphrases the second law
in §11, ‘Notice, men of the jury, that, whereas the previous law specified probole
against those committing offences concerning the festival, in this one you created
probolai also against those exacting overdue payments or taking anything else from
a person or using violence.”® Tt is difficult, on the basis of Demosthenes’ speech, to

62" Clinton 2008: 123.

8 Trans. MacDowell 1990. Dem. 21.175: £ot1 & 6 adtdg véuog 10de 1 mepl oV
Atovuciov 6 nepl TV puotnplonv, kdkelvog Yotepog T00de £1é0n.

Trans. MacDowell 1990. The law cited at Dem. 21.8: Tovg mpuTdvelg Totelv EKkAnciov
év Awovioov 1f) votepaiq tdv Movdiov. év 8¢ todt yxpnuatilew mpdrov pev mepi
lepdv, Enerto tog TpofoAdg mapadiddtwcay Tog yeyevnuévag gveko ThHg Toumic 1
0V dydvov TdV v 1ol Atovuciolg, doot dv i éxtetiouévorl @otv. For discussion of
the law’s authenticity, see Scafuro 2005.

Trans. MacDowell 1990. The relevant portion of the law cited at 21.10 is: un é€etvan
unte évexvpdoot unte AopPdvewy Etepov £tépov, unde tdv vrepnuépwy, v TalToIg
taig nuépaig. éov 8¢ T 100tV TL mopaPoivn, Drédikog Eoto @ maBévTy, Kol
npoPorot ovtod Eotwoay £v Tfi EkkAncia Tf &v Atovicov og ddikodviog, kobd mept
TV GAAOV 1OV ddikobviov yéypoartat. For discussion of the law’s authenticity, see
Scafuro 2005. MacDowell 1990: 393 plausibly suggests that ‘the provisions for probole

64
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envison the legal process; was the procedure that followed offences committed at the
Dionysia exactly the same as that to be followed after the Mysteries—or was it the
same, mutatis mutandis? Did the proedroi after the Mysteries summon the basileus
for a report of offences—and not the archon as happened after the Dionysia? And
did the proedroi call a meeting of the boule—and not the ekklesia (see 4P 44.2-3)?
And did the boule then vote on the probole? There is no demonstrable evidence.
Demosthenes at 21.175-77 records an apparently recent case where a probole was
brought after the Mysteries against Euandros the Thespian for distraining upon
Menippos the Karian during the festival days. Since the case was a recent one, the
law about probole was still in effect a few years before 347/6; but we do not know
when it was instituted. Perhaps the procedure for the offence of distraining upon
debtors was mentioned on Face B of /E 138. Note, however, that there is no mention
in the extant portions of this document that the basileus or the epimeletai are to bring
the akosmountes who deserve a greater penalty to the boule; they are brought, it
seems, straight to the Heliaia (/E 138 A32). The only mention of the boule appears
in A 29, where, if we accept Stumpf’s proposal, an eisangeltic (?) procedure before
the boule is prescribed against the derelect basileus; thus:®®

27 ... gav 8¢ tig poufj[t EJopoA[niddv i Knpokov odk dv e]idog, 1 v
npocdymt Tig wonodpelvov ... * ... 10l

28 [v] @eolv, poivev 8¢ top Polduevolv ABnvaiov, kol 6 Bact|ieds elcayéto
eig v Hhalow ko[ za 10v vépov. éav 6¢ un eiodynt wept ov]-

29 [1]6 BoAevétw N BoAn g Gd1kOVTOC

Perhaps there had been a modification in the boule’s oversight: there may still have
been a meeting of the boule after the festival, but perhaps it was reserved for the
announcement of probolai and extraordinary procedures such as eisangelia against
derelict magistrates; other cases could be brought straight to the Heliaia.®’

at the Dionysia were made in two stages, some years apart, and then later, because they
seemed to work well, similar provisions for probole were made in a single enactment
about the Mysteries. It is also possible, however, that the ‘single enactment’ about
probole for offences committed during the Mysteries could have been from the start, or
subsequently to have become, part of a series of regulations about the Mysteries.’

5 Stumpf 1988.

7 A different restoration, by which the basileus is to bring the offender into the Heliaia
‘after the boule has first condemned (xotoyeipotovijoot) him as guilty’ would be
attractive, but I have not been able to produce one in good Greek. If the original text did
suggest something along these lines, the boule’s vote would be a preliminary
condemnation in a probole. If this were the procedure to be followed for bringing
offences after the Mysteries in the mid-fourth century, then perhaps it is taken for granted
in the depiction of offences that follow in A 32ff; in each case, the offense is to be
denounced to the basileus and brought to the boule for a preliminary vote before it is
brought to court.
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I now turn to some final thoughts about /E 138. The major piece of speculation
that I have just engaged in surely underscores just how lacunose Side B of our
inscription is. It also underscores the range of possibilities about its contents, e.g.,
that it may have concerned matters preliminary to the festival just as in /E 19 Face
A, or alternatively, that the text is so fragmentary that we cannot know its contents.
To orient us either closer to or further from despair, we must now consider the
physical remains of the stele and, once again, the problem of the missing prescript,
for which there is no space on Side A.

Clinton offered several possibilities regarding the missing prescript and
promptly dismissed the first two:

Option A: The prescript may have appeared on Side B, the opening lines of
which are missing; if so, then Side B is prior. Objection: This seems hardly likely
for the reason that the substance of the opening of Side A has a ‘commencing
sound’—namely, the announcement of the Sacred Truce.

Option B: The law may have been written on more than one stele, and the
prescript appeared on the missing stele. Objection: It seems hardly likely that the
law was written on more than one stele as all the fragments seem to belong to only
one.

Option C: Sides A and B represent two different laws. Side B’s prescript is not
preserved and Side A’s was never prescribed.

Clinton provided no argument against Option C and instead suggested, in the
belief in the priority of Side A, that neither side had a prescript and that:

‘Side B, at a slightly later date (the writing is very similar to that of Side A), simply
received new regulations, as additions to those already inscribed on Side A (and
perhaps, to some already on the upper part of Side B). The original authorization
must then be sought in a document that is now lost; this document would have
ordained that a new set of laws concerning the Eleusinian festival be inscribed on a
stele and set up in the Eleusinion. (The regulations that we have from Side B were
included either in this authorization or a later one.)’®

If this represents the reality, then it is very difficult to say that we have a coherent
code in /E 138. While we may have a coherent one in Side A, its inadequacy was
noted rather soon after it had been inscribed. Moreover, Side B is baffling,
especially if, as I’ve argued, some considerable portion of Ba deals with preliminary
arrangements in the way that /E 19 Face A did. If Clinton’s explanation is accepted,
then Side A was planned as a code but failed rather soon and so Side B was added.

kok ok

At this point, I return to the questions I posed at the outset: what, if anything, can
this study of codifying laws about the Mysteries tell us about law-making or

68 Clinton 1980: 259 presents the options.
%" Clinton 1980: 259.
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codification more broadly in Athens and about the reporting of laws in the literary
tradition?

(1) I think it suggests, above all, how skilful the Athenians were, that is, the men
who carried out the work of codification for the Mysteries, even early in the fifth
century. The skill goes beyond the act of compiling or excerpting regulations, it
extends to the capacity to conceive a festival in its entirety with all its economic and
sociological implications. Comparisons with deme compendia, though few offered
here, suggest that the polis officials were of a different caliber altogether. Excerpting
is a skill different from codification but is a prerequisite for it. The skill in ex-
cerpting so evident in our polis inscriptions (although I have hardly touched the
surface here) is also evident in the speechwriters who paraphrase laws and cite them,
even though we rightly question every law passed on to us through manuscript
traditions that are often terribly corrupt. The inscribed decree that was first
discussed, JE 13 (IG T’ 5), provides an example of a polis decree that has an
abbreviated prescript without proposer’s name; it is not corrupt; but if it appeared in
a literary document, there would be hordes of skeptics, wagging their fingers,
‘forgery!”.

(2) My study has shown, I hope, the importance of taking into consideration the
modern reconstructions of artifacts that have laws inscribed on them, and asking: is
the reconstruction correct? The same sort of attention needs to be lavished on the
physical remains of the revised lawcode and sacrificial calendar at the end of the
fifth century; such a re-examination is now underway. An explanation for the
appearance of the sacrificial calendar on the ‘later side’ in an erasure of what has
been thought to be an earlier calendar and the prevalence of inscribed sacrifices on
the ‘older sides’ must be sought anew.

(3) I have tried out a method here for examining codification on a micro-level. It
may be that applying such a method might find useful results elsewhere, by looking
at the principles and motives underlying the codification of regulations that became,
e.g., the Athenian decree on standards and measures (/G I’ 1453) in the mid-fifth
century and the later one from the second or first century B.C. (/G II* 1013)—or
even the codification of the law of eisangelia: why are such legislative units
codified? Often sociological or economic motives seem uppermost: consider, e.g.,
the relationship between building programs at Eleusis and the codification of
regulations in /E 138.”° Are there legal principles involved in ‘micro-codification’ in
Athens?

I should like, at this final moment, to take up this question in regard to
eisangelia in a succinct way. Scholars have generally viewed the fourth century law
as a revised version of a consolidated fifth century nomos eisangeltikos that was
enacted at some point between 411 and 403. The criteria for dating the ‘con-
solidated’ fifth century law have been: (1) general considerations of the historical

7% Clinton 2003: 81.
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circumstances that would encourage the enactment of such a law in this period and
(2) late fifth century examples of phrases that appear in Hypereides’ quotations of
the law. The latter reason is insufficient: citing ‘paraphrases of the law’ in fifth
century authors begs the question by assuming the pre-existence of a ‘consolidated’
law; the specific treasonable offences mentioned, e.g., by Lysias, may have been
cited by custom using the same phraseology over and over again without any
statutory basis. And as for the historical circumstances—the so-called revision of the
lawcode at the end of the fifth century—well, this is circular reasoning: we speculate
what ‘revision’ is and then we further speculate that eisangelia was consolidated at
this time. Now is not the occasion to give the problem a full exegesis, but I suggest:
consolidation of the law of eisangelia may not have occurred until after a decision
was made to transfer the hearings of eisangeltic offences from the Assembly to the
dikasteria; that such a decision was indeed made is suggested by the fact that no
eisangeltic hearings are attested in the Assembly after 362. Whenever this decision
was made, it would have been an appropriate time for consolidation of the law.
Hansen has related the financial situation in Athens in the mid-350’s and two other
institutional reforms to a revision of eisangelia at this time: the limit upon the
number of extraordinary assemblies and the initiation of the procedure of
apophasis.”' Revision, then, may have been predominantly motivated by economic
factors. It may indeed prove to be a true phenomenon that economic or social or
political pressures consistently motivate legal consolidations and codifications; it
remains to discover whether legal principles provide the sinews. That, of course, is
the subject of a much larger study.
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ALBERTO MAFFI (MILANO)

INTERVENTO SULLA RELAZIONE
DI ADELE SCAFURO

L. La mia risposta non sara congruente con il taglio che Adele Scafuro ha dato
alla sua relazione, pur avendo molto apprezzato nel metodo e nei contenuti le sue
considerazioni. Credo infatti che dobbiamo essere grati alla relatrice per aver attirato
la nostra attenzione sull’importanza che alcune epigrafi eleusinie rivestono per la
conoscenza di aspetti fondamentali della struttura giuridica della polis, in particolare
per quanto riguarda i rapporti tra sfera sacrale e sfera profana e specialmente con
riferimento all’esercizio della giurisdizione durante le grandi feste panelleniche. Ma
non mi sento in grado di prendere posizione riguardo alla qualifica da dare ai
provvedimenti ateniesi riguardanti i Misteri eleusini, documentati dal V secolo in
avanti dai numerosi testi epigrafici raccolti in /E. E tanto meno mi sento in grado di
trarre da quella documentazione conclusioni riguardanti la tecnica legislativa
nell’Atene classica. Questa mia rinuncia ¢ dovuta anche allo stato frammentario di
molti documenti epigrafici, che rende ancora assai incerta I’interpretazione letterale
dei testi stessi. Mi limiterd quindi a formulare alcune congetture in particolare
riguardo a due fra i principali testi contenuti in /E, che sono anche al centro della
relazione della relatrice: /E 19 e /E 138.

2. In occasione delle grandi feste panelleniche era uso che la citta organizzatrice
inviasse per tutta la Grecia e il mondo coloniale degli inviati speciali incaricati di
proporre la stipula di spondai, cio¢ di un accordo giurato in seguito al quale si dava
luogo a una tregua dello stato di guerra che poteva intercorrere fra i due stati e nello
stesso tempo si garantiva I’immunita da attacchi privati (asfaleia) ai singoli che
avessero partecipato alla festa per tutto il tempo stabilito dalla citta organizzatrice:
c.d. hieromenia (¢ quanto vediamo nella facciata B di /E 19). Questione diversa era
invece quella concernente I’organizzazione e la polizia della festa, che era rimessa
alle decisioni unilaterali della cittd organizzatrice (ne abbiamo un magnifico
esempio, molto piu tardo, nel regolamento dei Misteri di Andania, studiato da Harter
Uibopuu 2002). Esiste quindi un piano internazionale, che va tenuto distinto dal
piano della disciplina interna, anche se, come si vede dai documenti ateniesi che ho
citato, i due piani si intrecciano all’interno di un medesimo regolamento.

Si possono probabilmente mettere in luce degli elementi comuni alla
disciplina delle varie festivita panelleniche. E’ quanto ha tentato di fare 35 anni fa
Georges Rougemont (1973) in un articolo che resta un punto di riferimento in
materia. Tuttavia, mentre all’interno della singola citta, come ci attesta Demostene
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per le Dionisie e i Misteri Eleusini ad Atene, si tende ad applicare una disciplina
uniforme, fra una citta e I’altra si constata 1’esistenza di strumenti e meccanismi
diversi, che, tuttavia, puntano ad analoghi risultati.

I.3. Incomincero quindi da /E 19, iscrizione anteriore alla meta del V sec. a.C.'
Della facciata A sono particolarmente interessanti dal punto di vista storico-
giuridico le 1l. 28 ss. A quanto sembra di capire, siamo qui nell’ambito degli accordi
internazionali sanzionati mediante spondai: si tratta in realta di regole che Atene
intende imporre alle citta che desiderano inviare delegazioni ufficiali o i cui cittadini
sono interessati a partecipare alle festivita eleusine (Piccoli e Grandi Misteri). Io
credo cio¢ che Atene qui minacci di escludere dalle festivita eleusine citta e cittadini
che abbiano tenuto in precedenza i comportamenti (negativi) descritti in queste
righe. Non credo percio che si tratti di clausole riferite a cio che potrebbe verificarsi
durante le festivita: toi hieroi me chrestho (che ricorre in A 26 e 27, in A 32 e,
secondo me, anche alla fine di A) non va inteso come un’espulsione (quale troviamo
per es. nel regolamento dei Misteri di Andania, 1l. 40-41: Harter Uibopuu 2002 p.
143), ma come un’esclusione preventiva, una non ammissione. In particolare
I’esclusione dai Misteri sembra funzionare come strumento di pressione contro le
citta che pongono ostacoli al funzionamento della giustizia internazionale. Sul fatto
che si tratti di illeciti commessi prima che le festivita abbiano inizio mi trovo quindi
d’accordo con la relatrice e mi limito soltanto a puntualizzare quello che mi pare il
significato piu probabile, in questa chiave interpretativa, di alcuni passaggi del testo.
4. Ean me egdoi a 1. 30 non si riferisce all’estradizione di chi si ¢ macchiato di
un crimine durante la celebrazione dei Misteri (cosi Cataldi 1981), ma ¢ il cittadino,
debitore verso Atene o un Ateniese, della citta che vorrebbe partecipare ai Misteri.
Alla 1. 32 ean amphisbetosi me klethenai va considerato un’unica proposizione
(probabilmente da mettere in relazione con la richiesta di estradizione precedente).
Quanto alla parte finale di A, a partire da 1. 44, essa ¢ stata oggetto di una breve e
penetrante disamina da parte di Ph. Gauthier (1972), che cosi traduce: « I’Athénien
ne fera d’aucune maniére 1’objet d’une saisie violente sur le territoire d’aucune des
cités, a moins qu’il n’ait été condamné dans un proces (s’étant tenu) dans le pays ou
a moins qu’il ne soit tombé aux mains d’ennemis. Si I’'une des cités ne consent pas
aux regles susdites), elle donne aux Athéniens et recoit d’eux justice conformément
aux conventions » (p. 152). Secondo Gauthier le due proposizioni non sono
collegate. Lo scopo della prima disposizione ¢ quello di vietare alle citta di
impadronirsi ovvero di arrestare individui che si siano macchiati di sacrilegio, cioe,
se ben capisco, di Ateniesi che abbiano tenuto comportamenti ritenuti sacrileghi
durante la celebrazione dei Misteri. Per questo viene specificato che sono ammesse

' Lo studio pit ampio in argomento ¢ Cataldi 1981, a cui, come si vede dalla bibliografia

ad locum di Clinton [E 2005, ben poco si ¢ aggiunto; ¢ peccato che Clinton,
contravvenendo alle reiterate raccomandazioni di van Effenterre, non traduca le epigrafi.
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solo le “saisies exécutoires” e le “saisies liberatoires”. Ora, se cosi fosse, questa
clausola si riferirebbe a comportamenti successivi alla celebrazione dei Misteri, il
che non avrebbe senso. Penso invece che la dika epichoria sia una dike apo
symbolon, di cui Atene riconosce ovviamente la validitd. Quanto alla “saisie
liberatoire” (cio¢ tendente a sottrarre un Ateniese alla prigionia mediante riscatto),
apparirebbe un’ovvieta consentirla. Io credo invece che qui si alluda all’Ateniese
che sia stato sorpreso a collaborare col nemico (i Persiani?): ovviamente ¢ lecito
arrestarlo anche se forse la sua esecuzione deve essere rimessa alle autorita ateniesi.
Mi pare che questa, se capisco bene, sia anche ’opinione di Clinton (2008 ad loc.),
secondo cui si tratta di un Ateniese che “has been discovered among the enemy”.

5. L’ultima proposizione di A sarebbe da considerare, secondo Gauthier, un
emendamento finale: « au cas ou une cité n’accepterait pas les régles posées plus
haut...on plaidera conformément aux symbolai». Questa interpretazione mi pare
sollevi parecchi dubbi. Le regole riguardanti la celebrazione dei Misteri non possono
rientrare negli accordi di reciprocita che stanno a fondamento delle symbolai (dikas
didonai kai dechesthai). Interpretata in questo modo, una simile clausola non
avrebbe senso. Non lo avrebbe dal punto di vista della tecnica processuale, ma
nemmeno dal punto di vista politico: le clausole che precedono sono formulate,
come abbiamo visto, in modo cogente; non ammettono alternative. lo credo, quindi,
che me ethelei sia il verbo che regge dikas didonai kai dechesthai. Se una citta che
ha stipulato una symbola non vi si attiene, sara probabilmente esclusa dalla
partecipazione alla festivita, cosi come ¢ previsto nelle clausole precedenti.
L’apodosi me chresthai toi hieroi si trovava o alla fine di A o all’inizio di B*.

6. Passando a considerare la facciata B, tra le molte questioni che si potrebbero
sollevare vorrei far notare la contraddizione tra [’applicazione rigorosa
dell’immunita a favore degli Ateniesi in forza delle spondai nelle citta che vi
abbiano aderito (B 27 ss.) e la liceita del ricorso alle “saisies”, sia pure nei limitati
casi previsti in A. Si potrebbe risolvere la contraddizione ritenendo che le clausole di
A siriferiscano al passato, mentre B si riferisce agli Ateniesi che, durante i 55 giorni
della hieromenia dei Misteri, vengano a trovarsi in quelle citta (questo in particolare
per quanto riguarda I’esecuzione conseguente a una dike epichoria, che sarebbe
dunque vietata durante la hieromenia).

II. 7. Passiamo a IE 138, datata intorno alla meta del IV sec. a.C. La relatrice ha
messo bene in rilievo una singolarita di questo testo, e cio¢ che in gran parte sembra
riprendere il contenuto di /E 19. Mi soffermerd rapidamente su alcuni passaggi
lacunosi a partire dalle 1l. 27 ss. Viene introdotto qui il tema dell’iniziazione
(myesis): sono previste due fattispecie criminose: colui che consapevolmente si

Questo ¢ intuito anche da Cataldi, pp. 110-111, il quale osserva come, contro norme che
stabiliscono la competenza giudiziaria di magistrati e soprattutto della Boule, il ricorso
alla symbola poteva avvenire solo tramite ephesis.
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spaccia per un membro degli Eumolpidi o dei Cerici (unici ad avere la facolta di
compiere il rito iniziatico) e colui che conduce I’iniziando presso I’impostore (di cui
risulta cosi complice, anche se ci si sarebbe aspettato che venisse ripetuto anche per
il complice il requisito di essere eidos). Contro ’'uno e I’altro di questi delinquenti
ho boulomenos ton Athenaion pud intentare una phasis (1. 28): il basileus la
presentera all’Eliea e ci sara anche un intervento (non meglio specificato a causa
della lacuna) della Boule nei confronti del delinquente (1. 29). Si parla poi del potere
di basileus ed epimeletai di irrogare multe a coloro che violino I’ordinato
svolgimento delle cerimonie; se non lo fanno, sono passibili a loro volta di multe.
Viene poi una disposizione relativa a procedure giudiziarie, in cui ricorrono due
lacune brevi ma ardue da integrare. A queste ultime lacune dedichero il resto delle
mie osservazioni.

8. Per entrambe le lacune (sia quella delle 11. 28-29, sia quella delle 1. 37-38)
Clinton 1980 aveva proposto integrazioni, che sono state pero criticate e sostituite da
una diversa proposta da parte di Gerd Stumpf in un articolo di vent’anni fa (Stumpf
1988). Consideriamo la prima delle due lacune. Secondo Clinton “we may expect to
read that the Heliaia is to impose a fine if the man is found guilty”; quanto
all’intervento ulteriore della Boule, “it seems best...to regard the imposition of a
fine as the work of the dikasterion...and to understand that the Boule has the right to
impose some further penalty if it is so wished” (1980 p. 279). Stumpf respinge
I’integrazione di Clinton sostenendo che qui avremmo 1’unico caso nell’iscrizione in
cui non ¢ prevista una sanzione per un comportamento scorretto di un magistrato.
Propone quindi di intendere le 1. 28-29 in questo modo: ““...und der Basileus soll
(die Phasis) entsprechend dem Gesetz in die Heliaia einfithren. Wenn er nicht
einflihrt, soll die Bule tiber ihn zu Rat sitzen als iiber einen, der unrecht handelt” (p.
226). L’integrazione proposta da Stumpf ha il pregio di riempire esattamente lo
spazio della lacuna, ma non mi convince dal punto di vista giuridico. Prima di tutto
perché la conseguenza a carico del magistrato che non adempie i suoi doveri
d’ufficio ¢ normalmente o una sanzione pecuniaria (come ¢ previsto qui, alla 1. 37,
proprio a carico del basileus), oppure la previsione di un particolare tipo di ricorso
(come la phasis di 1. 28 e soprattutto come 1’eisangelia, prevista in un caso ricavato
dal “Miinzgesetz” addotto dallo stesso Stumpf), e non una attribuzione di
competenza a punire, come nella integrazione di Stumpf. Vorrei inoltre far osservare
che I’espressione hos adikountos (1. 29) appare nella legge inserita in Dem. 21.10
con riferimento appunto a chi ha commesso un illecito durante le festivita, non a un
magistrato che non adempie i suoi doveri. A me sembra dunque piu probabile che il
caso venga presentato dal basileus in occasione del suo resoconto alla Boule che si
riunisce il giorno successivo alla fine della festivita, mentre il vero e proprio
processo iniziera solo successivamente.

9. Vorrei infine aggiungere qualche osservazione anche a proposito della
seconda proposta di integrazione avanzata da Stumpf (anche se di questa Scafuro
non si occupa ex professo nella sua relazione). Secondo Clinton le dikai, di cui si
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parla a 1. 37, sono azioni in sede di rendiconto contro i magistrati responsabili del
buon andamento della festa: dato che essi sono nove, ogni arconte sarebbe investito
della competenza relativa a uno di quelli. Stumpf oppone che il termine dikai si
riferisce anche ad azioni private fra privati. Inoltre fa rilevare che, durante la
hieromenia I’Eliea non funziona’. Queste obiezioni non mi sembrano dirimenti.
Dall’uso del termine dike non si pud desumere a quali azioni si faccia riferimento
qui: il termine ¢ generico. Quanto al dikazein dell’Eliea, mi pare che si possa riferire
anche al periodo successivo alla sospensione dell’attivita giurisdizionale. Secondo
Stumpf la lacuna va integrata tenendo presente la questione della competenza
giurisdizionale. Durante la festa il Basileus sarebbe investito di una competenza
generale a giudicare ogni sorta di cause (purché entro il limite di valore al potere di
irrogare multe, anche se tale limite non viene qui specificato per la competenza
relativa alle dikai private)®. Dopo la fine della festa si ritorna alla competenza
ordinaria: i nove arconti riacquistano la competenza che la legge attribuisce loro e,
per di piu, introdurranno in tribunale anche le cause che il basileus non aveva potuto
giudicare perché eccedevano il valore fissato alla sua competenza durante lo
svolgimento dei Misteri. Questa tesi non mi convince. Il parallelo con altri
regolamenti festivi non ¢ calzante perché la competenza degli organi appositamente
investiti ¢ limitata alla repressione degli illeciti relativi alla festa (tipico il caso del
regolamento dei Misteri di Andania). N¢é appare pertinente il riferimento al dikazein
del basileus in AP 57.4 (Stumpf, p. 227 n. 22), perché in questo passo il riferimento
¢ esclusivamente alle cause di omicidio, che certamente il basileus non poteva
giudicare se qualcuno veniva ucciso durante la festa. Infine, se ¢ vero che durante la
festa si ha la sospensione dell’attivita giurisdizionale ordinaria, non si capisce perché
si dovrebbe fare un’eccezione per le cause di valore inferiore a una certa cifra e per
di piu stravolgendo il sistema delle competenze. Dunque io credo che in questo
brano si ribadisca semplicemente la ripresa dell’attivita giurisdizionale e il ripristino
della competenza ordinaria dei nove arconti a partire dalla fine della festa.
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LEOPOLD MIGEOTTE (QUEBEC)

PRATIQUES FINANCIERES DANS UN DEME ATTIQUE
A LA PERIODE CLASSIQUE:
L’INSCRIPTION DE PLOTHEIA IG I’, 258

Des le V¢ siecle, plusieurs démes et sanctuaires locaux de 1’Attique ont fait graver
dans la pierre des documents administratifs d’un grand intérét. L’inscription dont je
reprends 1’étude ici est connue depuis longtemps'. Son contenu est original et pique
d’autant plus la curiosité qu’elle vient du petit déme de Plotheia® et que sa date est
relativement haute: on s’accorde aujourd’hui pour la situer entre les années 425-413
plutdt qu’aux environs de 400°. Les nombreuses analyses faites depuis bientdt deux
siccles ont permis d’en bien comprendre 1’essentiel, mais le texte est souvent
elliptique et présente des difficultés dont plusieurs me semblent avoir été esquivées

1

Cf. A. Boeckh, CIG, 82 (H. Sauppe, Rhein. Mus. 4 [1896], p. 289-293); W. Froehner,
Musée impérial du Louvre. Les inscriptions grecques, Paris, 1865, p. 54-58, n°® 36, avec
traduction et bref commentaire; U. Koehler, /G II, 570 (Ch. Michel, Recueil d’inscriptions
grecques, 140); J. Kirchner, IG II°, 1172 (M. Guarducci, Historia. Studi storici per
I’Antichita classica 9 [1935], p. 205-222, avec commentaire); D. Lewis, IG I, 258 (D.
Whitehead, The Demes of Attica 508/7-ca. 250 B.C., Princeton, 1986, p. 165-169, avec une
tres bonne mise au point et le commentaire le plus complet dont on dispose aujourd’hui; R.
Koerner et KI. Hallof, Inschriftliche Gesetzestexte der friihen griechischen Polis, Koln-
Weimar-Wien, 1993, 21, les lignes 11-40 avec traduction et bref commentaire). — Cf. aussi
les analyses d’E. Szanto, Untersuchungen iiber das attische Biirgerrecht, Vienne, 1881, p.
38-42, et de B. Haussoullier, La vie municipale en Attique. Essai sur |’organisation des
demes au quatrieme siecle, Paris, 1884, p. 63-64, 75-76 et 145, ainsi que les traductions et
les brefs commentaires de J.K. Davies in A. Meadows et K. Shipton (éd.), Money and its
Uses in the Ancient Greek World, Oxford, 2001, p. 124, et de P. Brun, Impérialisme et
démocratie a Athenes. Inscriptions de ’époque classique, Paris, 2005, 138.

Plotheia n’avait qu’un seul représentant au Conseil de la cité: cf. J.S. Traill, The Political
Organization of Attica, Princeton, 1975 (Hesperia: Supplement XIV), p. 69, et Demos and
Trittys, Toronto, 1986, p. 127 ; D. Whitehead, op. cit. (note 1), p. 370.

Datation proposée par D. Lewis et adoptée par la suite (R. Koerner et Kl. Hallof ont
indiqué les environs de 420). Voir les références a la note 1. Il s’agissait donc des
premiéres années de la guerre du Péloponnese, avant 1’occupation permanente de Décélie
par les Lacédémoniens (Thucydide VII, 27). Comme A .P. Matthaiou I’a noté, en acceptant
cette datation, dans L. Mitchell et L. Rubinstein (éd.), Greek History and Epigraphy.
Essays in Honour of P.J. Rhodes, Classical Press of Wales, 2009, p. 205, on ignore
I’ampleur et la durée de 1’évacuation de I’Attique au début de la guerre, mais la paix de
Nicias en 421 a sans doute apporté quelque répit.
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ou mal résolues. Je tente ici de les élucider et de mieux apprécier la portée du
document a la lumiere de textes analogues.

Cette analyse exige au préalable une breve description de la pierre (voir les
planches 1 et 2)*. Celle-ci était sans doute en assez bon état quand elle fut exposée
au Louvre au début du XIX" siecle. Mais elle a subi alors quelques retouches pour
étre encastrée dans un panneau de stuc, puis pour en étre extraite quelques décennies
plus tard. Il est impossible de savoir si les dommages de son aréte droite et de sa
partie inférieure, qui sont les plus importants, datent de cette époque. Mais elle est
heureusement préservée dans toute sa largeur et les lignes 1-37 ont pu étre lues ou
restituées de fagon complete. En revanche, les trois dernieres lignes posent
davantage de problémes et il se peut qu’il manque ensuite une ligne, voire plusieurs,
comme on le pense généralement’. Quant 2 la tranche supérieure, elle n’est pas
réguliere et présente des traces grossieres de ciseau du coté gauche. Il se pourrait
donc qu’elle ait été retaillée et qu’il manque au début, par exemple, un intitulé
général et un élément de datation. Pourtant, méme s’il commence abruptement, le
texte présente ainsi un sens cohérent, comme on va le voir.

L’ensemble se compose de deux parties dont la premiere, qui s’étend sur dix
lignes, occupe une surface entierement ravalée ou les lettres, légerement plus
grandes que celles de la suite, ont été gravées par une autre main®. Ce martelage et
cette regravure peuvent s’expliquer de deux manieres : ou bien les Plothéiens se sont
ravisés peu apres avoir fait graver le texte au complet, ou bien ils ont réutilisé une
pierre déja inscrite dont ils ont modifié le début sans toucher a la suite. Aucun indice
probant ne permet, me semble-t-il, de trancher la question. Dans les deux cas, de
toutes facons, nous ignorons la teneur du texte disparu et la cause de son effacement.
Nous n’avons donc d’autre choix que de tenter d’interpréter I’ensemble tel que nous
le lisons. Les deux parties se suivent sans interruption et s’éclairent mutuellement,
comme les commentateurs précédents 1’ont bien compris. Voici d’abord le texte

* A ma connaissance, aucune photographie de la pierre n’a jamais ét¢ publiée. Je remercie

chaleureusement Patrice Hamon, qui a bien voulu la revoir pour moi dans les réserves du
Louvre et en prendre des photographies. Je lui dois les indications qui suivent. Je remercie
également Jean-Luc Martinez, Brigitte Tailliez et Christophe Piccinelli, qui ont rendu ce
travail possible et ont permis la publication des photographies, ainsi que Kl. Hallof, qui
m’a envoyé de Berlin deux photographies d’estampages. Il m’était difficile, en effet, de me
fier aux indications des éditeurs, car elles ne concordent pas entierement (voir les
références a la note 1): «lapis quum in murum Musei insereretur, in marginibus damnum
fecit (...): igitur Kohlerus Petropolitanus, qui de eo pro sua humanitate ad me litteras dedit,
antequam in Museum delatum marmor esset aliquot litteras invenit, quae nunc desunt»
(Boeckh); «a parte superiore haud dubie mutilus est» (Koehler); «tabula undique ut videtur
mutila» (Kirchner); «stela infra mutila, a tergo recisa» (Lewis). W. Froehner est resté muet
sur ce point.

Voir la note 7.

Elles mesurent en effet 1 cm, alors que les suivantes mesurent 0,8-0,9 cm environ, d’apres
les observations de D. Lewis et de P. Hamon.
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grec, tel que je I’établis d’apres la premiére photographie’, puis la traduction, aussi
littérale que possible, que j’en propose.

Kke@|dAoro
onJudpyot X
toJutony €g ta 8 Etog tepa P
¢ 10 ‘HpaxAelov FXX
lc Appodicia XHH
¢ Avéxio XHH
g v dtéreray
¢ AroAwvia XH
¢ TTavdie FH
ut]oBdoewv HAAAFHHHIIC
£8]o&ev Mlwberedor Aprotdtiuog [e]-
in]e’ 10¢ nev dpyovrog 16 dpyvpio &[E]-
10]xpemc kvouedey 860 exdotn 1 dply]-
N &]pyet, TovTog 08 10 dpyLplov ooV [r]-
opléyev MlmBedor: mepi uév Sto éotli]
Merope daveloud 1 tokog tetory[uél-
vog, kot 10 yhgiopa daveilovalg k|-
a]i éonpdrroviag Goov 8¢ ko’ év[iow]-
t]ov daveiletat, SaVSLC ov]tog 6[ot]-
] &v TAgloTov TOKOV B1dM1, O¢ A[v met]-
Int 1o davellovrag [a]pxovialg Tiu]-
nJuott §j éyyontie amod 8¢ 10 tox|o te ¥]-
o]i Tdu mcﬂmcemv avrti 6to av T[dv ke]-
24 golaiov dovipata Mt pi[c]0wcty ¢[épol-
vto, Bbev 10 tepo td te €g MAwBe[og «]-
owd kol to & ABnvaiog Onep IMA[wOE]-
[o]v 10 koo kol To ¢ Thig TevTeT[Mpl]-
[8]og xai &g tdAla iepd, Omot v O&[n IT]-
[M]wBéoc dmaviag tedev dpydprolv éc]
[i]epd §| éc MAwBéoc 7 é¢ Enoxpéalc i éc]

12

[
[
[
¢
¢
¢
¢
¢
¢
[
[
[
[
[
[
16 [w

[
[
20 [
6
[f
[

28

7

Le texte fut progressivement mis au point par A. Boeckh, W. Froehner et U. Koehler (voir
les références a la note 1). C’est a ce dernier qu’on doit, en particulier, la restitution de
kepaAoio a la ligne 1 et de kepohoilwv aux lignes 23-24. Par la suite, U. von Wilamowitz,
Aristoteles und Athen, Berlin, 1893, p. 154, n. 3, a restitué le dernier mot de la ligne 38, et
A. Wilhelm, GGA 160 (1898), p. 222, le premier de la ligne 37. Avec raison, les éditeurs
ultérieurs n’ont pas retenu les restitutions peu convaincantes de W. Froehner aux lignes
38-40 ([tdn 8¢ 10 %opd] ddockdAwt kaA[ov ctépovov, TdL d¢] dmokoiovtt k[aAov
otéupo kepodiic kol dnuiopyloic Exdotor dpoyudg - - -) ni, au début de la ligne 38,
celles d’U. von Wilamowitz, ibid. ([¢¢ Alovicio 8¢] d18ackdAml) et de M. Guarducci,
loc. cit. (note 1), p. 214 ([é¢ ‘HpdxAero 8¢ d1dacxdAmr).
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Albnvoioc, éx 16 koo to¢ Epyolvroc]
o]t av dipywot 16 dpyvplo 16 &g [v bl
g]helav TeLEv VrEp @V dnuotdv: [Kot]
€]g Th leph TO KOVEL €V Ocotoy €[oTl]-
av]ton IMAwbfc oivov moapéyev 1OV €]-
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36 [x10] xowvo, &g uev T aAAe tepa puéypli]
Auixo &lkdotot tolg nopdot [MAwbé[w]-
v,. ... .. 8 1@ Sdockdhwot ka[Sov]

..... B ... . &]rokodovrik[. . . .]

................ ] dnuopy[. 2. ]

«Totaux: au démarque 1 000 drachmes

aux deux trésoriers pour les sacrifices de I’année 5 000 drachmes

pour I’Hérakleion 7 000 drachmes

pour les Aphrodisia 1 200 drachmes

pour les Anakia 1 200 drachmes

pour I’exemption des taxes 5 000 drachmes

pour les Apollonia 1 100 drachmes

pour les Pandia 600 drachmes

des loyers 134 drachmes 25 oboles.
Il a plu aux Plothéiens; Aristotimos a proposé: qu’on désigne par le sort les gestionnaires de
I’argent, solvables pour la somme gérée par chaque commission, et que ces hommes remettent
I’argent aux Plothéiens dans son intégrité; concernant tout prét pour lequel il existe un décret
ou un intérét déja fixé, qu’on préte et recouvre conformément au décret; mais, pour tout prét
consenti annuellement, qu’on préte (a) qui paiera I'intérét le plus élevé et qui convaincra les
responsables des préts par une évaluation (de ses biens) ou par un garant; a partir de I'intérét
et des loyers, au lieu d’achats rapportant un loyer grice aux capitaux, qu’on effectue les
sacrifices communs pour les Plothéiens, les sacrifices pour les Athéniens au nom de la
communauté des Plothéiens et ceux pour les Pentétérides; quant aux autres sacrifices, pour
lesquels on pourrait exiger de tous les Plothéiens de payer 1’argent pour les sacrifices a la fois
pour les Plothéiens, pour les Epakreis ou pour les Athéniens, que les gestionnaires de 1’argent
destiné a I’exemption des taxes les paient avec I’argent commun au nom des démotes; et pour
les sacrifices communs lors desquels les Plothéiens participent au repas, qu’on fournisse du
vin doux a partir des fonds communs, pour I’ensemble des sacrifices jusqu’a un demi-conge
pour chacun des Plothéiens présents et (...) une jarre pour le maitre (...).»

Premiere partie

Comme on le voit, le texte présente d’abord un titre, puis une liste de neuf sommes
d’argent (évidemment en drachmes) alignées les unes sous les autres et
accompagnées d’indications sur leur destination ou leur provenance. La restitution
du titre s’impose dans un tel contexte, car kepdAoov apparait dans de nombreux
documents financiers du monde grec avec le sens de «total». Il convient donc a
I’ensemble des sommes, dont chacune représentait probablement un total annuel. On
constate cependant une énorme différence entre les huit premieres, toutes
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parfaitement rondes et la plupart trés élevées, et la derniere, qui est beaucoup plus
modique et comprend de la menue monnaie. Celle-ci, précédée du génitif
[ulicbdoemv, terme courant pour désigner des locations, représentait manifestement
le revenu — ou du moins une partie du revenu — tiré de biens appartenant au deme
(ou gérés par lui si ces biens étaient sacrés). En effet, bien qu’il n’en existe pas de
preuve explicite, il y avait sans doute a Plotheia, comme dans d’autres demes
attiques, des terres et des immeubles publics et sacrés qui étaient loués a des
particuliers®.

Les huit autres sommes, en revanche, n’étaient certainement ni des revenus ni
des dépenses du deme, car les comptes publics et sacrés qui nous sont parvenus de
nombreuses cités — et de leurs composantes — montrent que ces montants
comportaient habituellement de la menue monnaie. Leur interprétation fait
maintenant 1’unanimité, sans doute avec raison’. En effet, comme on le verra aux
lignes 15-22 de la deuxieme partie, les Plothéiens ont alors revu les modalités des
préts consentis par le deme. On en a conclu que les huit sommes étaient précisément
les capitaux prétés a des particuliers, dont le deme tirait des revenus sous forme
d’intéréts. On a aussi calculé qu’au taux de 12 %, qui était courant a I’époque, ces
revenus devaient atteindre au total 2 652 drachmes par année'’. En fait, le taux
pouvait varier d’une année a l'autre et d’un cas a l'autre, comme on va le voir
également'', et le rendement de chaque capital dépendait en outre de la ponctualité
des débiteurs dans leurs paiements. C’est donc probablement parce que les montants
des capitaux étaient stables et bien connus que 1I’Assemblée les a inscrits dans le
texte plutdt que ceux des intéréts utilisables.

Le produit annuel du premier capital (120 drachmes a 12 %) était mis a la
disposition du démarque, sans autre précision: il devait évidemment couvrir des frais
liés a sa charge, peut-étre ceux de ses devoirs religieux'>. Celui du deuxiéme, cing
fois plus élevé (600 drachmes a 12 %), fut alloué aux deux trésoriers pour les
sacrifices de I’année. Celui du capital le plus considérable (840 drachmes a 12 %)
fut affecté a I’'Hérakleion, sanctuaire qui était sans doute en construction ou qui
devait étre restauré. Les intéréts de quatre autres fonds, nettement plus modiques,
ont été réservés a la célébration de quatre fétes: les Aphrodisia (144 drachmes a
12 %), les Anakia (méme somme), les Apollonia (132 drachmes a 12 %) et les

Cf.D. Whitehead, op. cit. (note 1), p. 152-158, avec de nombreux exemples.

La bonne interprétation avait déja été indiquée par A. Boeckh, E. Szanto et B.
Haussoullier, p. 63-64 (cf. les références a la note 1). Voir un bon état de la question chez
M.I. Finley, Studies in Land and Credit in Ancient Athens, 500-200 B.C. The Horos-
Inscriptions, New Brunswick, 1952, p. 284, n. 39, et surtout chez D. Whitehead, op. cit.
(note 1), p. 166-168.

Cf. E. Szanto, op. cit. (note 1), p. 38-41, et B. Haussoullier, op. cit. (note 1), p. 64.

Et comme 1’a noté aussi D. Whitehead, op. cit. (note 1), p. 168, n. 125.

Cf. ibid., p. 169 et, sur les fonctions des démarques en général, p. 121-139.
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Pandia (72 drachmes a 12 %)13. Reste le capital, élevé lui aussi, dont les intéréts
(600 drachmes a 12 %) étaient destinés a I’exemption de taxes (atéleia), allusion
mystérieuse sur laquelle je reviens ci-dessous.

Ces capitaux étaient donc utilisés comme sources de crédit, procédé connu des
le V° siecle dans des démes et des sanctuaires de I’Attique. Dans ce domaine, le
parallele le plus éclairant vient du sanctuaire de Némésis a Rhamnonte, d’ou nous
sont parvenus des comptes des hiéropes relatifs a cinq années comprises entre 450 et
440", On y trouve en effet des sommes importantes, appelées 1a aussi ke@dhana,
dont la plus grande partie était avancée a des particuliers: d’une part 37 000
drachmes qui sont restées prétées durant toute la période en parts égales de 200
drachmes, d’autre part 13 500 drachmes qui, distribuées en parts de 300 drachmes,
se sont ajoutées durant la quatrieme année et ont été portées a 14 400 drachmes
durant la cinquiéme.

Comme A. Boeckh I’avait déja noté, on constate que, de la ligne 3 a la ligne 9,
chaque complément était introduit par la préposition £g. Il s’agissait donc d’une suite
homogene, ce qui veut dire que les intéréts des sept sommes étaient tous confiés aux
trésoriers. Cette responsabilité n’a certes rien de surprenant, puisque ces magistrats
étaient les argentiers du déme. Mais on verra ci-dessous, grice au décret, que
I’ Assemblée des démotes a instauré des &pyovteg pour chaque poste de dépenses’’.
En pratique, les trésoriers devaient donc distribuer a ces derniers les sommes
nécessaires, soit en une seule fois au début de leur mandat en utilisant les intéréts
accumulés au cours de I’année précédente, soit périodiquement en cours d’exercice a
mesure qu’ils les percevaient (par exemple tous les mois).

Le fonds destiné a I’atélie était évidemment li€, comme son nom 1’indique, aux
exemptions de taxes. Probablement parce qu’il apparait parmi d’autres fonds
destinés a des célébrations religieuses, plusieurs savants I’ont interprété comme une
dtélero iepdv, c’est-a-dire comme une dispense des obligations normalement
imposées aux Plothéiens pour le financement des fétes et des sacrifices, que le trésor

B Sur ces fétes, peu connues par ailleurs, cf. L. Deubner, Attische Feste, Berlin, 1932, p.
176-177,202 et 216.

4t 1. Pouilloux, La forteresse de Rhamnonte, Paris, 1954, 35, p. 147-150 (Institut F.-
Courby, Nouveau Choix d’inscriptions grecques, Paris, 1971, 20; R. Meiggs-D. Lewis, A
Selection of Greek Historical Inscriptions, Oxford, 2° éd., 1989, 53); IG I°, 248; V.
Pétrakos, O Sfjuog 100 Pauvovvrog, 1. Oi émypapés, Athénes, 1999, 182. Voir les
commentaires de R. Bogaert, Banques et banquiers dans les cités grecques, Leyde, 1968,
p- 93-94, et de D. Whitehead, op. cit. (note 1), p. 158-160, avec d’autres exemples de
fondations locales. On peut mentionner en particulier un décret du deme de Myrrhinonte,
voté aprés 340, qui ordonnait aux prétres de préter de l’argent (sacré) a ceux qui en
auraient besoin: IG 117, 1183, lignes 27-30.

'S Comme A. Boeckh ’avait également noté.
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du déme prenait alors en chargel(’. D’autres lui ont donné une portée plus générale,
sans apporter d’arguments mais sans doute avec raison'’. On sait en effet que, dans
les cités grecques, les exemptions fiscales étaient relativement fréquentes. Or, elles
s’appliquaient a toutes sortes de taxes et non seulement a des obligations de nature
religieuse comme les liturgies'®. Elles avaient généralement pour but d’honorer ou
de récompenser des citoyens, des météques ou des étrangers qui avaient rendu
service a la cité. Mais elles avaient aussi des conséquences concretes. Quand elles
portaient sur des taxes frappant les transactions commerciales ou les productions
agricoles, par exemple, elles entrainaient un manque a gagner pour la communauté,
de méme que pour les fermiers des taxes (#élonai). Il en allait autrement pour les
liturgies et les eisphorai, car chaque liturgie devait nécessairement étre accomplie et
le montant global de chaque eisphora devait toujours étre réuni: les obligations des
personnes exemptées retombaient alors sur leurs concitoyens ou leurs compagnons.
Atheénes ne faisait pas exception, mais des lois anciennes encore en vigueur au
temps de Démosthéne lui interdisaient de dispenser quiconque de I’eisphora, de la
triérarchie et des liturgies liées aux cultes'’. En revanche, des subdivisions de la cité
comme les deémes, les tribus ou les phratries pouvaient exempter certaines personnes
non seulement de leurs propres taxes et liturgies, mais méme des eisphorai levées
par la cité, dont le montant était réparti au niveau local®’. Les témoignages qui nous

6 Ainsi A. Boeckh, W. Froehner, B. Haussoullier, J. Kirchner, M. Guarducci et D. Lewis
citant J. Kirchner (voir les références a la note 1), de méme que R. Parker, Polytheism and
Society at Athens, Oxford, 2005, p. 62.

L’interprétation que je développe ici a été brievement indiquée, de maniére indépendante,

par J.K. Davies, loc. cit. (note 1), qui suggérait que ce fonds «was also seen as usable to

pay the taxes due on behalf of the demesmen», et par S.C. Humphreys, The Strangeness of

Gods. Historical perspectives on the interpretation of Athenian religion, Oxford, 2004, p.

152-153, qui écrivait: «its purpose seems to have been to protect the demesmen from

irregular (i.e. non-annual?) demands on their ressources», et ajoutait en note 57: «the fund

will also perhaps have paid eisphora on land managed by the deme».

Il n’existe pas de synthese récente sur le sujet. Cf. E. Caillemer, «Ateleia», DA 1 (1877), p.

511-513; Ch. Lécrivain, «Isoteleia», DA III (1890), p. 587-588; J. Oehler, «AtéAero», RE

II, 2 (1896), col. 1911-1913; D.M. MacDowell, «Epikerdes of Kyrene and the Athenian

Privilege of Ateleia», ZPE 150 (2004), p. 127-133; L. Rubinstein, «Ateleia Grants and

their Enforcement in the Classical and Early Hellenistic Periods» in L. Mitchell et L.

Rubinstein (éd.), Greek History and Epigraphy. Essays in Honour of P.J. Rhodes,

Classical Press of Wales, p. 115-143.

19" Cf. Démosthene, 20 (Contre Leptine), 18,26 et 129.

20 Dispense des liturgies dans trois tribus, au IV® siecle: IG 1%, 1140, lignes 13-15
(Pandionis) et 1147, lignes 9-11 (Erechteis); M.Th. Mitsos, Arch. Eph. 1965, p. 132, lignes
2-3 (Akamantis). — Exemption de I’¢yktntikdv dans le déme du Pirée, entre 300 et 250 (IG
12, 1214, lignes 26-28); sur cette taxe, cf. D. Whitehead, op. cit. (note 1), p. 76, n. 38; M.
Faraguna, Athenaeum 85 (1997), p. 21-22, et Dike 2 (1999), p. 89. — Dispense de toutes les
taxes et obligations du déme 2 Eleusis, vers le milieu du IV® siécle: dtéleio v eiow
xOprot EAevcivioy, ce qui excluait Ieisphora (IG 117, 1185, lignes 4-5, et 1186, lignes 26-
27). — Exemption générale, incluant explicitement 1’eisphora, dans le déme de Prasiai,
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sont parvenus datent du I'V® siecle et du début de la période hellénistique, mais il est
probable que des exemptions analogues existaient déja au V°siecle.

En pratique, les contribuables devaient chaque fois s’adapter a la situation et,
lors du débat en Assemblée, répartir les obligations entre eux. Cette prise en charge
est explicitement évoquée par deux baux de demes attiques de la seconde moitié du
IV® siecle: chacun stipulait en effet que, si une eisphora était levée par la cité, les
démotes paieraient la part des personnes exemptées®'. Or, dés le V° siécle, les
Plothéiens avaient imaginé un autre systtme en créant un fonds commun —
effectivement qualifié de koinon a la ligne 31 — dans lequel ils puisaient pour
combler les vides laissés par les exemptions. Il se peut qu’ils aient été motivés par
leur petit nombre, qui les empéchait de trouver facilement des substituts. Si notre
texte date bien des années 425-413, ils ont peut-étre tiré lecon de I’eisphora de 200
talents levée en 428/7 pour le siege de Mytilene®. C’est en effet aux eisphorai que

dans la seconde moitié du IV® siecle: dr[edég x]ol dvemtiuntov eiceop[ag xoi] tdv
MoV arndvtov kth. (IG 117, 2497, lignes 4-9). — Dispense de toutes les obligations,
notamment des taxes (téle) et de I’eisphora, dans la phratrie des Dyaleis, en 300/299:
at[e]reg kol avemtiumtov [t]dv te &y Aw[g mldviov kol moleplov e(ic)Bolfig kol
¢ri[ov] otpatonéd[o]v kol teddv kol [elicpopdg kol TdV GALwV andvioy, cf. IG 112,
1241 (H.W. Pleket, Epigraphica 1. Texts on the Economic History of the Greek World,
Leiden, 1964, 44), S.D. Lambert, The Phratries of Attica, Ann Arbor, 1993, TS, p. 299-
307, avec traduction et commentaire, lignes 13-17. — Les textes d’Eleusis ont été repris par
K. Clinton, Eleusis. The Inscriptions on Stone. Documents of the Sanctuary of the two
Goddesses and Public Documents of the Deme, Athénes, 2005, n® 70, 71, 72 et 99. — Je
laisse de coté les exemptions évoquées par le seul mot atéleia, car leur contenu est
impossible a définir, par exemple dans trois décrets de demes du IV® siecle: IG 117, 1187,
lignes 16-18 (Eleusis), 1188, lignes 29-30 (Eleusis) et 1204, lignes 11-12 (Lamptrai). — Sur
la répartition de 1’eisphora au niveau local, cf. D. Whitehead, op. cit. (note 1), p. 132-133.
Sur son exemption ou I’obligation de la payer, cf. ibid., p. 155-156.

Dans le déme d’Aixone, en 346/5: kol £6v T1¢ elo@opd LIEP 10V }®Plov YliyvnToL £ig TV
oAy, Al€ovéog elopéperv: éav 8¢ ol mcBotal € icevéykoot, vroloyilesBon eig v
uicBwow (Sylloge®, 966; IG 117, 2492; D. Rousset, Histoire et sociétés rurales 9 [1°
semestre 1998], p. 231-237, lignes 24-27). — Dans le déme du Pirée, en 321/0, d’apres un
contrat-type fixant les régles de location de plusieurs téméné: émi 1016de u[1JoBodoty
(’xvsmti;mt(x Kol GTeA” €av 8¢ Tig eloopa y[i]yvnton, dnd 1OV ywplov 10D TUALETOG
Tovg dnudtog eli]oépewv (Sylloge’, 965; IG 117, 2498, lignes 7-9). On peut y aJouter un bail
venant d’un groupe d’Orgéons, en 306/5: éav 8¢ T1c elo@opd ylyvntol, Gmd 10D
TipAnaTog Tolg opyedotv eiva (IG 112, 2499, lignes 37-39). On voit que, dans le premier
cas, il s’agissait explicitement d’une eisphora décrétée par la cité, mais on peut supposer
qu’il en était de méme dans les deux suivants. La tournure eic@op. gig v TOAv apparait
aussi, au milieu du IV® siecle, dans un bail du déme de Teithras qui en imposait le
palement aux locataires: t[ong o¢ utcemcausvo]ng dmod1dovon Tstepoccto[tg TO. TEAN
¢kdoto £]tovg EA..T.EI kol 10 eic[popdc eicpépewy v]nep tlov]twv eig v ol (SEG
24,151, texte amélioré par N. Papazarkadas, ZPE 159 [2007], p. 155-160, lignes 30-34).
Cf. Thucydide, III, 19, 1. Sur I’évolution de 1’eisphora athénienne et notamment de
I’évaluation des biens des contribuables, voir en dernier lieu M.R. Christ, CQ 57 (2007), p.
53-69, avec la bibliographie antérieure.
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le systéme convenait le mieux, mais il pouvait également s’appliquer aux liturgies.
Avec un taux d’intérét de 12 %, les Plothéiens disposaient ainsi, chaque année,
d’une réserve de 600 drachmes. Nous ignorons comment ils ont réuni le capital
initial, mais il serait logique d’imaginer une souscription générale a laquelle ont
contribué tous les démotes volontaires, ou du moins ceux a qui étaient imposées les
liturgies locales et les eisphorai de la cité”. La méthode frappe a la fois par son
originalité et sa précocité. On n’en trouve aucun équivalent ailleurs, a2 ma
connaissance, ni en Attique ni dans d’autres cités, ni a la période classique ni a la
période hellénistique.

Si I’'idée d’une souscription est vraisemblable pour le fonds de I’atélie, nous ne
savons rien de I’origine des autres capitaux, qui remontait sans doute a plusieurs
années ou décennies. Au fil du temps, en gérant les fonds du déme de maniere
prudente, les Plothéiens ont peut-étre réussi a accumuler des surplus. Mais
I’'importance des sommes invite a imaginer la combinaison de moyens divers comme
des souscriptions organisées localement et des dons venant de généreux démotes ou
de bienfaiteurs étrangers au déme. Selon toute vraisemblance, a mesure qu’elles
étaient recueillies, les sommes étaient placées en fondation, comme a Rhamnonte.
Or, six ou méme sept d’entre elles avaient une destination religieuse: les sacrifices
confiés aux trésoriers, les quatre fétes, les travaux de 1’Hérakleion et peut-&tre les
obligations du démarque. Il est donc possible que ces capitaux aient été, a ’origine,
consacrés au sens propre du terme, c’est-a-dire considérés comme propriétés
divines. Quant au fonds de I’atélie, par sa nature méme, il appartenait sans doute a la
caisse publique. En effet, méme si nous n’en avons pas de preuve formelle, il y avait
sans doute a Plotheia a la fois une caisse publique et une caisse sacrée (ou méme
plusieurs, selon les sanctuaires). Le meilleur parallele vient du déme d’Ikarion, ou
une inscription des années 450-425 énumérait les sommes totales — kepdloio, la
plupart avec de la menue monnaie — que les démarques ont transmises a leurs
successeurs durant six années peut-étre consécutives: on y reconnait trois caisses
différentes, celle de Dionysos, celle du héros Ikarios et celle de 1’argent hosion,
c’est-a-dire la caisse publique du déme®*. En pratique, cependant, la gestion de

3 Suggestion avancée aussi par S.C. Humphreys, op. cit. (note 17), p. 153-154: «The tax-
exemption fund had perhaps been built up from contributions by wealthy demesmen, who
prefered not to have sudden and irregular demands made on their ressources».

IG T, 253; A K. Makres, Atrixod émypagol. Hpaxtikd cvurociov eic uviunv Adolf
Wilhelm, Athenes, 2004, p. 123-140. A Athenes, a partir du V© siecle, la distinction entre
fonds sacrés et fonds publics était marquée par I’opposition entre hiéros et hosios: dans le
domaine financier, hosios désignait les fonds dont la cité pouvait disposer a des fins
diverses, en conformité avec les rites et la volonté divine. Cf. entre autres W .R. Connor,
Ancient Society 19 (1988), p. 164-170, et L.J. Samons I, Empire of the Owl. Athenian
Imperial Finance, Suttgart, 2000, p. 28-29 et 325-329. Parmi les textes anciens, voir par
exemple Démosthene, 24 (Contre Timocrates), 9, 11, 82, 111, 120 et 137 (de méme, au
paragraphe 96, l'orateur a distingué 1’administration sacrée, hiéra dioikesis, de
I’administration publique, hosia dioikesis) et la Constitution d’Athénes d’Aristote, 30, 2.
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toutes les caisses relevait du démarque. A Plotheia, on I’a vu, elle était confiée a la
fois au démarque et aux trésoriers>’.

Nous ignorons si les loyers évoqués a la dixieéme ligne de notre texte
provenaient de biens publics ou de biens sacrés. Mais nous savons que, dans
plusieurs démes attiques et dans d’autres subdivisions civiques comme les phratries,
les tribus et les villages, il y avait a la fois des téméné appartenant aux dieux et des
biens-fonds appartenant aux communautés a titre public*®. Nous savons également,
de maniere plus générale, qu’il y avait dans la plupart des cités grecques des terres et
des immeubles publics aussi bien que sacrés®’. Or, en Attique, la cité gérait
effectivement un certain nombre de biens-fonds appartenant a différentes divinités*®.
Mais elle n’y possédait elle-méme ni terres ni maisons et remettait sans tarder au
domaine privé celles qu’elle confisquait aux particuliers, en les vendant aux
enchéres aprés en avoir consacré la dime aux dieux*’. C’est seulement en dehors de
I’Attique qu’elle conservait la propriété des terres et des immeubles qu’elle avait
acquis, dans la plupart des cas, par des confiscations massives dans des cités
soumises par la force. Elle les intégrait a son patrimoine foncier et en tirait des

Au contraire, D. Whitehead, op. cit. (note 1), p. 124, 166, n. 77, et 382, considérait tous les

fonds d’Ikarion comme sacrés.

Sur les pouvoirs financiers des démarques et des trésoriers, cf. D. Whitehead, ibid., p. 124-

127 et 143-144.

2 Cf. D. Whitehead, ibid., p. 152-154, M.B. Walbank, The Athenian Agora XIX, Princeton,

1991, p. 152-162, et S.D. Lambert, Rationes centesimarum. Sales of Public Land in

Lykourgan Athens, Amsterdam, 1997 (SEG 48, 152). Le dernier volume traite des ventes

de centaines de terrains, dont aucun n’était désigné comme sacré, en 343-340 puis en 330-

325, par des demes, des villages (komai), des phratries, des gené, ainsi que par des

associations cultuelles comme des orgéons.

Parmi de nombreuses publications, cf. P. Guiraud, La propriété fonciére en Grece jusqu’a

la conquéte romaine, Paris, 1893, p. 344-381 et 421-445; G. Busolt, Griechische

Staatskunde 1, Munich, 1920, p. 604-607.

28 Voir notamment D. Behrend, Attische Pachturkunden, Munich, 1970; V.N. Andreyev,
Eirene 12 (1974), p. 25-46; M.B. Walbank, Hesperia 52 (1983), p. 100-135 et 177-231, 53
(1984), p. 361-368, et 54 (1985), p. 140 (SEG 33, 167-171, et 34, 124), puis op. cit. (note
26), p. 145-207; M. Horster, Landbesitz griechischer Heiligtiimer in archaischer und
klassischer Zeit, Berlin-New York, 2004, p. 147-164.

¥ Cf. MB. Walbank, op. cit. (note 26), p. 150-151, et D.M. Lewis dans O. Murray-S. Price
(éd.), La cité grecque d’Homere a Alexandre, Paris, 1992, p. 287-300. Effectivement, dans
sa description des fonctions des pdletai (47, 2-3), 'auteur aristotélicien de la Constitution
d’Athenes a d’abord rappelé que ces magistrats procédaient a toutes les adjudications
publiques, mais il n’a fait aucune allusion a la location de terres publiques, alors qu’il
mentionnait en terminant (47, 4) le role de 1’Archonte Basileus dans la location des terres
sacrées. La seule exception, 2 ma connaissance, était celle des maisons du Laurion que la
cité louait sans doute aux concessionnaires des mines, pour le logement de leur main-
d’oeuvre, ou a des commercants: cf Xénophon, Poroi, IV, 49, et Ph. Gauthier, Un
commentaire historique des Poroi de Xénophon, Geneéve-Paris, 1976, p. 187. En revanche,
les oikiai mentionnées par Xénophon dans le méme opuscule (IV, 19) étaient
probablement des maisons sacrées : cf. Ph. Gauthier, ibid., p. 147-148.
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revenus en partageant les terres en lots ou elle installait des Athéniens comme
tenanciers ou locataires™. Ces clérouquies, établies notamment dans plusieurs iles
égéennes comme 1I’Eubée, Mélos, Lemnos, Imbros, Skyros et Samos, étaient le fruit
de I'impérialisme. En Attique, en revanche, on ne trouve des terres proprement
publiques que dans les démes et dans d’autres subdivisions civiques. De maniere
analogue, a ma connaissance, la cit¢ n’a jamais créé de fondations, publiques ou
sacrées, et n’a jamais non plus utilisé de 1’argent public ou sacré pour le préter aux
particuliers. Elle avait donc pour principe ou pour habitude, semble-t-il, de laisser ce
type de biens et d’initiatives a ses composantes. Ce partage original venait sans
doute de traditions anciennes et remontait peut-étre au synoecisme de la cité ou a des
réformes de la période archaique’".

Deuxiéme partie

Apres la liste des dix premieres lignes, la pierre présente un décret du deme, qui est
brievement introduit par la formule de sanction et la mention du rogator (lignes 11-
12). Le texte est incomplet a la fin, mais nous en avons probablement I’essentiel,
comme on I’a vu.

Les Plothéiens ont d’abord décidé d’instituer, par tirage au sort, des magistrats
ou des gestionnaires (&pyovteg) pour chacun des huit fonds énumérés aux lignes 2 a
9 et leur ont imposé de restituer intégralement, a la fin de leur mandat, les sommes
qui leur étaient confiées (lignes 12-15)*2. A premiére vue, on pourrait croire qu’il

3% La situation n’est connue, de facon relativement claire, qu’a la période classique, mais la
plupart des sources, épigraphiques et littéraires, sont laconiques et ambigués et les
nombreuses études qui leur ont été consacrées ont abouti a des interprétations divergentes.
Voir notamment Ph. Gauthier, REG 79 (1966), p. 64-88, et dans M.. Finley (éd.),
Problemes de la terre en Gréce ancienne, Paris-La Haye, 1973, p. 163-178; J. Cargill,
Athenian Settlements of the Fouth Century B.C., Leiden-New York-Cologne, 1995; N.
Salomon, Le cleruchie di Atene. Caratteri e funzione, Pise, 1997; M. Faraguna, Dike 2
(1999), p. 67-89; Chr. Pébarthe dans Cl. Moatti, W. Kaiser et Chr. Pébarthe (éd.), Le
monde de l'itinérance en Méditerranée de I’ Antiquité a I’époque moderne. Procédures de
contrdle et d’identification, Paris-Bordeaux, 2009, p. 367-390. Sur les clérouques de
Lemnos, cf. aussi D. Marchiandi, ASAA 80, Ser. III, 2, T. 1 (2002), p. 547-554. Sur les
indigénes maintenus sur place pour travailler les terres, cf. R. Zelnick-Abramovitz,
Mnemosyne 57 (2004), p. 325-345. A. Moreno a plusieurs fois défendu la thése, excessive
a mon avis, selon laquelle les clérouques étaient partout de riches rentiers qui continuaient
a résider a Athenes: ZPE 145 (2003), p. 97-106, Feeding the Democracy. The Athenian
Grain Supply in the Fifth and Fourth Centuries BC (2007), spécialement le chapitre 3, et
dans J. Ma-N. Papazarkadas-R. Parker (éd.), Interpreting the Athenian Empire (2009), p.
211-221.

Voir des réflexions analogues chez V.N. Andreyev, loc. cit. (note 28), p. 45, et M.
Faraguna, Dike 1 (1998),p. 176.

Le sens des lignes 12-14 n’est pas évident. A premicre vue, &pyovtog parait étre le sujet
de xvopevev, qui signifie «tirer au sort au moyen de féves». On peut alors traduire, comme
I’a fait B. Haussoullier, op. cit. (note 1), p. 75: «que les magistrats désignent des
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s’agissait d’'une commission unique, préposée a I’ensemble des fonds. Mais le décret
évoque plus loin les gestionnaires des préts (ligne 21) et ceux du fonds de I’atélie
(lignes 31-33): chaque fonds avait donc son Gpyov ou ses Gpxovieg. Quant au tirage
au sort, il devait respecter certaines conditions, car ces hommes devaient &tre
solvables, au sens propre du terme &.&loypewg, pour la somme qui leur était confiée.
La charge était donc réservée aux riches ou du moins aux citoyens aisés.

Cette clause ne concernait pas le revenu des loyers, qui n’était pas constitué en
fondation et n’était pas non plus visé par les deux clauses suivantes. En effet, celles-
ci fixaient les conditions des préts en les partageant en deux catégories: les préts déja
consentis devaient respecter les conditions établies (lignes 15-18), mais les
Plothéiens entendaient tirer le meilleur parti possible de ceux qui devaient &étre
renouvelés chaque année, en les réservant a ceux qui offriraient 1’intérét le plus
élevé et de solides garanties, a la fois réelles et personnelles (lignes 18-22); en
d’autres termes, ils les mettaient aux encheres.

Toute la suite, partagée en trois clauses (lignes 22-28, 28-33 et 33-40),
concernait I’emploi des sommes disponibles pour célébrer divers sacrifices.
L’Assemblée a partagé ces derniers en deux groupes, chacun composé de trois
cérémonies distinctes: d’une part les sacrifices célébrés en commun pour les
Plothéiens, ceux que les Plothéiens offraient en leur nom pour les Athéniens et les
sacrifices des Pentétérides, d’autre part «les autres sacrifices», & savoir ceux pour les
Plothéiens, ceux pour les Epakreis et ceux pour les Athéniens. L’Assemblée a
affecté les intéréts des fondations et le revenu des loyers au premier groupe et les
intéréts du fonds de 1’atélie au deuxieéme. Avec la troisieéme clause, les Plothéiens
sont revenus aux «sacrifices communs», ¢’est-a-dire, selon toute apparence, a ceux
du premier groupe ol la méme expression était employée, dans la mesure ou ils
étaient suivis d’un banquet: un demi-conge de vin doux devait étre distribué aux
Plothéiens présents et une jarre (de vin probablement) devait étre offerte, semble-t-il,
au maitre (des choeurs selon toute vraisemblance). Le sens de la suite nous échappe
a cause des lacunes.

L’Assemblée réglait donc ainsi I’'usage des sources de financement énumérées
dans la premicre partie du texte. Nous voyons qu’il s’agissait a la fois de fétes
locales et de fétes auxquelles les démotes participaient a d’autres niveaux,
notamment 2 celui de la cité tout entiére™. Mais les Plothiens ne sont évidemment

personnages capables d’administrer 1’argent qui revient a chacun d’eux». Mais, comme 1’a
noté justement A. Damsgaard-Madsen, Classica et Mediaevalia F. Blatt septuagenario
oblata, 1973, p. 106, n. 16, si 1’on traduit «les chefs des finances tireront au sort des
hommes capables de ce que comprend chaque magistrature», on se demande qui étaient
ces Gpyovieg 10 dpyvplo. Par ailleurs, le bon sens exclut que les sommes d’argent aient
elles-mémes été I'objet du tirage au sort. Il reste donc a prendre dpyovtog comme
complément de xvouedev, comme I’ont fait A. Damsgaard-Madsen, ibid., p. 105-106, D.
Whitehead, R. Koerner-K1. Hallof et P. Brun (références a la note 1).

3 Cf. B. Haussoullier, op. cit. (note 1), p. 162-164, J.D. Mikalson, AJPh 98 (1977), p. 424-
435, et D. Whitehead, op. cit. (note 1), p. 178-180, qui a justement insisté sur 1’évolution
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pas entrés dans des détails qui étaient clairs pour eux, ce qui nous empéche d’établir
des liens entre les différentes célébrations, de définir le role exact des fondations et
du fonds alloué aux trésoriers et de savoir pourquoi I’Assemblée a organisé leur
financement de cette maniere.

Nous constatons cependant que, dans le deuxieme cas (lignes 28-33), elle a
décidé de puiser dans le fonds de I’atélie plutét que de recourir aux contributions
individuelles des démotes. Elle a donc substitué une source de financement a une
autre en détournant un fonds spécial de son usage habituel et en suspendant par
conséquent 1’application des atélies ou du moins de certaines d’entre elles. Le sens
du premier cas (lignes 22-28) est plus obscur, mais je pense que 1’Assemblée a, la
aussi, remplacé un mode de financement par un autre, car 1'un des sens
fondamentaux de la préposition dvti est «a la place de»: les Plothéiens ont donc
décidé de renoncer a des achats éventuels rapportant un loyer, c’est-a-dire
probablement a des achats de terres ou d’immeubles, et de puiser plutdt dans les
intéréts et les loyers déja disponibles™.

Conclusion

Dans le monde grec, les objectifs des fondations et 'usage de leurs intéréts étaient
toujours définis a long terme. De méme, s’ils provenaient de terres sacrées, les
fermages étaient habituellement affectés, de maniere stable, au financement des
cultes. Or, nous constatons que les Plothéiens ont procédé a une révision des uns et
des autres, manifestement parce qu’ils étaient préoccupés par le maintien des
célébrations religieuses. Il me parait clair qu’ils éprouvaient alors des difficultés
financieres, sans doute attribuables a la guerre. En effet, s’ils ont décidé de confier
chacun des fonds a des dpyovteg différents et solvables, c’est probablement parce
qu’ils voulaient remettre de 1’ordre dans la gestion des fondations et des revenus de
location. Ensuite, s’ils ont tenu a rentabiliser au maximum les nouveaux préts, c’est
peut-étre parce qu’ils n’arrivaient plus a en tirer les 12 % habituels. En outre, en
remplagant les achats de biens-fonds par les intéréts des fondations et les loyers, ils
semblent avoir voulu protéger les capitaux déja en place et ne pas amoindrir leur
rendement. De méme, s’ils ont substitué les intéréts du fonds de I’atélie aux

qui a sans doute marqué ces célébrations. Sur les Epakreis, dont Iidentification est
discutée, voir en dernier lieu R. Parker, op. cit. (note 16), p. 73, et N. Papazarkadas, CQ 57
(2007), p. 22-32.

L’interprétation des lignes 23-25 a souvent été esquivée. Mais le sens a été bien indiqué, a
mon avis, par D. Behrend, op. cit. (note 28), p. 74 («fiir das, was etwa mit den Kapitalien
als pachtzinsbringendes Objekt gekauft wird») et note 107 («&vtl zur Bezeichnung eines
Gegen- oder Austauschwerts ist oft belegt») et par J.K. Davies, loc. cit. (note 1): «in place
of whatever of the totals there may be purchases bearing rent». R. Koerner et Kl. Hallof,
op. cit. (note 1), ont paraphrasé D. Behrend: «fiir das, was eventuell mit den Geldern als
pachtzinsbringendes Objekt gekauft wird». W. Froehner, op. cit. (note 1), partant d’un
texte mal assuré, n’a pas compris le passage. P. Brun, op. cit. (note 1), ne I’a pas traduit.
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contributions individuelles, c’est probablement parce que celles-ci leur paraissaient
trop lourdes dans les circonstances. Enfin, ils ont peut-&tre revu a la baisse les
distributions de vin lors des banquets.

Le martelage de la premicre partie est plus mystérieux, mais on constate que les
Pl6théiens n’ont pas simplement corrigé les sommes d’une liste qui s’y trouvait déja:
ils ont remplacé le tout. Or, le texte effacé devait avoir lui aussi un lien avec le
décret. Il est donc logique de supposer qu’il présentait déja une liste de sommes,
notamment de capitaux de fondations, avec leur destination ou leur origine, et que
les Plothéiens ont été amenés a les modifier. La portée du changement nous échappe,
mais il est probable qu’il était di aux mémes difficultés financieres, peut-étre a
quelque temps d’intervalle. Ces décisions étaient sans doute temporaires et, dans un
avenir meilleur, les Plothéiens pouvaient espérer revenir aux pratiques antérieures.
Comme elles concernaient les affaires sacrées, ils ont cependant tenu a les perpétuer
en les faisant graver dans la pierre.

Mais cette révision prouve aussi qu’il y avait dans le déme, depuis un certain
temps déja, des regles bien établies concernant la gestion des finances communes.
Nous ne connaissons ni leur nombre ni leur portée, mais nous voyons qu’elles
concernaient au moins la planification de plusieurs dépenses cultuelles et
s’étendaient a d’autres domaines, comme les exemptions de taxes. L’ Assemblée les
avait sans doute mises au point graduellement en pensant au long terme, donc par
des décisions qu’on peut qualifier de 1égislatives. On sait cependant que, dans la cité
athénienne, la distinction entre loi (nomos) et décret (pséphisma) ne s’est dégagée
qu’a partir de la fin du V® sigcle®. C’est pourquoi I’ Assemblée conservait le droit de
revenir sur certaines regles par simple décret. La vitalité des institutions locales de
I’Attique est bien connue, surtout grace aux études de B. Haussoullier et de D.
Whitehead™. Des recherches plus récentes ont souligné en outre que plusieurs
démes et sanctuaires locaux ont montré, des le V° siecle, une inventivité et une
rationalité remarquables dans la gestion de leurs finances’’. On constate
effectivement que, dans ce domaine, ils jouissaient d’une autonomie assez large et
conservaient des pratiques originales, sans doute grace a des traditions anciennes.

3 Cf.M.H. Hansen, GRBS 19 (1978), p. 316-317, et 20 (1979), p. 28-31, articles repris dans
The Athenian Ecclesia. A Collection of Articles 1976-83, Copenhagen, 1983, p. 162-163 et
180-183. Du méme auteur, cf. La démocratie athénienne a l’époque de Démostheéne (trad.
francaise, Paris, 1993), p. 195-196.

Voir les références a la note 1. Pour la tenue des cadastres au niveau local, cf. M.

Faraguna, Athenaeum 85 (1997),p. 7-33.

37 Cf. V. Chankowski, Topoi 12-13/1 (2005), p. 77-78, qui a qualifié les démes de
«laboratoires d’expériences financieres», J.K. Davies, loc. cit. (note 1), p. 117-128, avec
aussi des exemples d’autres cités, M. Faraguna in K. Verboven-K. Vandorpe-V.
Chankowski (éd.), Pistoi dia tén technén. Bankers, Loans and Archives in the Ancient
World. Studies in honour of Raymond Bogaert, Leuven, 2008, p. 42-46, et A K. Makres,
loc. cit. (note 24), p. 140.
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DAVID WHITEHEAD (BELFAST)

RESPONSE TO LEOPOLD MIGEOTTE

The methodological issues posed by documents from (or data relating to) the polis-
communities of classical and hellenistic Greece are well-known. As context for the
evidence itself, and for any inherent problems it raises, stand broader conceptual
questions: the ‘unity of Greek law’; the balance between the general and the
particular. And just as it is (and was) between states, so it is (and was) within them —
at any rate, those states large enough to embrace, as the vast majority did,
subdivision into constituent parts.

Few poleis were larger than Athens; and after Kleisthenes the sub-state units of
prime importance were its demes: 139 of them (by John Traill’s defining criteria), of
all shapes and sizes.' How far were the demes told what to do — and how to do it —
by central government, and how far did they enjoy autonomy? Sometimes the
unifying, controlling hand of the centre is plain to see. Each and every deme, for
instance, had to appoint a demarchos, to perform some functions on the city’s behalf
as well as those his own deme might choose to give him.”> And as regards those
polis-wide functions, each and every deme had to maintain lists of its members, its
own demotai; lists which, in aggregate, became rosters of the citizen-body as a
whole.’ In other areas, though, what the evidence suggests (and indeed sometimes
what it demonstrates) is diversity, to a degree which prohibits, or at least inhibits,
across-the-board generalisation. Instead, what is called for is a methodology
designed to showcase the particularity of the document in question and to enhance
and enrich the exegesis of it with comparative material deployed just as much for
contrast as for analogy.

IG P 258 (formerly 11> 1172) is such an item, par excellence; and Professor
Migeotte, with his lifetime of experience in work of this kind, handles it superbly.
Of course, despite his title (‘Pratiques financiéres dans un deme attique...” — my
emphasis) more demes than little Plotheia are invoked: Aixone, Eleusis, Ikarion,
Myrrhinous, Peiraieus, Prasiai, Rhamnous, Teithras. So too are Athenian institutions
other than demes (tribes, phratries, orgeones); and so too is extra-Athenian material,

' See Traill (1975) 73-103; Whitehead (1986) 16-21. Traill (1986) 133-134 with 142-144
presents Acharnai as a bipartite deme, which if true would have the effect of raising the
total to the mathematically less awkward 140 (cf. Traill, 1986, 123), but for doubts about
this see Whitehead (1987) 442-443.

2 Whitehead (1986) 58-59, expanded 121-139.

*  Whitehead (1986) 97-109, 258-260.
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especially from colonies and cleruchies. But everything serves the end of shedding
light on this Plotheia document, unique as it is in so many ways.

When I was invited, and agreed, to be the Respondent to this paper, I naturally
had no idea what Professor Migeotte would say about IG I® 258, and no expectation
(accordingly) of how far, and if so how strongly, I would need to express dissent
from him. Once I had received his paper and read it, the answer became clear: hardly
at all.* Tt turned out, first, that his basic avenue of approach was one that I myself
had found good reason to endorse, when studying the document some years ago.’ It
was therefore a relief, if | may so put it, not to have to revisit the broad prefatory
questions: the fundamental relationship between the two parts of the document, and
the sense in which its opening ‘totals’ are to be understood. But secondly and
especially, Professor Migeotte’s opinions and suggestions on matters of detail and
background, throughout, nearly all strike me as eminently reasonable. I have tried to
find fault with them. Save for a few details, presented below, I cannot. That is bad
news, perhaps, for anyone who would have relished gladiatorial combat over these
issues. But the good news is more important: at least two people with some claim to
expertise in the area are at one in the story that IG I* 258 has to tell.

In the role, then, of seconding Professor Migeotte’s motions rather than
opposing them, I would draw attention to his emphasis — more pronounced than in
previous treatments® — on the sense one gets, from this document, of the Plotheians
changing their ways, at a time of financial difficulty. When the stone used to be
dated ¢.400, that ‘time’ was shortly after the end of the Peloponnesian War, and in
circumstances when plenty of other evidence illustrates what, nowadays, one would
call a recession engulfing Athens and Attica. But latterly the David Lewis dating is
followed by everyone, up to and including Professor Migeotte himself: 425-413. Of
course, those termini are not purely epigraphical ones; they reflect epigraphical
criteria (letter-forms, in the main) shaped by historical ones. With the pre-war years
not in question, apparently, the period 431-425 is deemed to be ruled out because of
the “Periklean” evacuation of Attica, operative (in theory at least) until the annual
Spartan invasions stopped.” Later, 413 marks the full-time enemy occupation of
Dekeleia — which, we should note, was within close striking distance of Plotheia.
(The site of Plotheia was near present-day Stamata, on the far side — from an
Athenian starting-point — of Mount Pentelikon.)® So here are the Plotheians, as a

His bibliographical coverage is as up-to-date and as comprehensive, in respect of earlier
work, as one would expect; but under the latter heading add, perhaps, Millett (1991) 171-
176.

> Whitehead (1986) 165-169.

The remarks of Whitehead (1986) 151 n.9 were suggestive but undeveloped.

Suspicions that the evacuation was less complete and/or less long-lasting than readers of
Thucydides are invited to believe have been voiced by e.g. Hornblower (2002) 153 and
Rhodes (2006) 102. The issue is important but cannot appropriately be pursued here.

8 Traill (1975) 41.
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functioning body of demesmen, making decisions about their financial problems,
and committing those decisions to stone. They are doing this either during the
closing years (as events were to prove) of the Archidamian War, with peace
unforeseeably ahead, or else with the Peace of Nikias already signed — and with
nobody wishing to heed pessimists like Thucydides who were anticipating an
imminent resumption of hostilities. Either way, deme life, even in a tiny (one-
councillor-sized) community like this, no larger than a village, was manifestly
resilient. The Plotheians did want to sustain their cults and festivals, as Professor
Migeotte comments, and the key to that was revenue, and the appropriate officials,
institutions and mechanisms needed for raising, managing and spending it.

Apart from the demarch (singular) and the treasurers (plural) mentioned obiter
in the opening list of ‘totals’, these officials are the first item of business in the
decree itself (lines 11ff). I have three brief points to make about this:

(i) In a recent study of the Epakreis (and related matters) which cites this
document, Nikolaos Papazarkadas presumes in passing that that the ‘archontes’ here
are the successive holders of the office of demarch.’ Neither Professor Migeotte nor
I would share that presumption.

(i) Professor Migeotte understands (and translates) the accusative plural
adjective axiochreos in lines 12-13 as ‘solvables’. I agree that it can, often, mean
that, as when (e.g.) guarantors or sureties are being characterised;'® nevertheless I
would want to give the word in the present context a broader connotation like
‘trustworthy’ (the sense applied to witnesses in Demosthenes 40.61 and
elsewhere).'' Note incidentally — either way — that sortition to produce officials who
meet this requirement necessarily presupposes a short-list of prokritoi who already
do."”

(iii) Whereas both Professor Migeotte and I follow the line of interpretation,
going back to the nineteenth century, which takes ‘the archons’ in line 12 as the
object of its verb, I am (nowadays) troubled — in a way that he, apparently, is not —
by the definite article in the phrase. Were it not there, it would be crystal clear that
the decree is creating new officials (‘instituer’, as he has it). But since the article
fo(u)s is, unavoidably, there, I think we are driven to a scenario not considered by
Professor Migeotte: that this decree is following up an earlier decision in principle to
create these officials, without, as is now addressed here, determining in detail how
they are to proceed.

?  Papazarkadas (2007) 25 n.15.

1% For this see e.g. Aristoph. Ekkles. 1065; Plat. Ap. 38C, Leg. 871E, 914E; and frequently
in juridical inscriptions from outside Athens.

See also [PArk 17 B102-3. For this adjective in another Athenian deme decree (and with
a somewhat different sense) see IG 11 1183.28-29 (Myrrhinous).

Compare (mutatis mutandis) ?Aristot. Ath.Pol. 8.1 and 22.5 on procedures for choosing
the nine city archons.
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Professor Migeotte’s discussion of the ateleia provisions in the document
(building, to be sure, on foundations laid by John Davies and Sally Humphreys) is
especially noteworthy. This is, surely, ateleia of a general kind (not restricted to the
sphere of cult and religion); and the idea that the standing fund designed to pay for it
was built up by subscriptions from the wealthier demotai,"” even if it has no precise
parallel, is fully congruent with the general body of evidence of how demes
managed their communal lives and tapped the resources represented by their richer
members. In the second part of the paper he makes a good case for thinking that the
Plotheians’ decision to plunder (as one might say) the ateleia fund for their financial
needs was both novel in itself and sustainable only in the short term. In the
concluding summary this seems to have become an all-embracing assessment of
what the Plotheians are doing in IG IP 258: ‘[c]es décisions étaient sans doute
temporaires et, dans un avenir meilleur, ils pouvaient espérer revenir aux pratiques
antérieures’. When drafting this response I began with some doubts about this
analytical inflation, so to speak, but on the whole I think it justifiable — even if what
the Plotheians hoped for in, say, 420, may not be what the future actually brought
them in the longer run.

So: is anything known of (or from) fourth-century Plotheia? In 1986 I raised the
possibility that we do have just one other document from that deme in that period;'*
and since it is just about the only relevant datum that Professor Migeotte does not
deploy, it deserves a mention here. Here is the text:

OI AHMOTAI vacat EIIAKPEEX
EX AIIOAAQNIA
APEANTA

The original editor, the archaeologist and Byzantine expert Mrs Eleni
Tsophopoulou-Gkini,15 characterised this as part of a ‘decree’ of a deme, and this
terminology was taken over without comment in SEG 32.144. It would be more
accurate, though, to call it a summary (or outcome) of such a decree, one honouring
or commemorating an individual who had ‘held office’. Compare the even more
telegraphic 1G 11> 3214 (from the third century, and from an unidentifiable deme):
MNHZIOEON OI AHMOTAI (in corona), i.e. ‘the demesmen (sc. crowned)
Mnesitheos’. There we have the name of the honorand but not the reason for the
crowning. Here, in Tsophopoulou-Gkini’s document, we have no name — most oddly
— but we do have the background. The individual concerned has held office in
respect of the Apollonia (the prepositional phrase seems bound to belong with the
participle); and both ‘the demesmen’ — his fellow-demesmen, presumably — and the

B Davies (1971) 470-471 (Prokles) and 490 (Speusandros) registers two Plotheians affluent
enough to be trierarchs in the third quarter of the fourth century.

' Whitehead (1986) 386-387, n0.97; noted in SEG 36.189.

15" Tsophopoulou-Gkini (1980) 94-95, with photograph.
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Epakreis have seen fit to mark that fact. And one can go further, I think. While (the)
Epakreis are named, the demesmen concerned are simply ‘the demotai’, just as in 1G
II? 3214. This suggests that the document was theirs, with (the) Epakreis in a merely
associative role.

So what deme was it? The editio princeps assigned the document to the deme
Hekale. At that time, thirty years ago, Hekale was identified (by Traill, amongst
others) with the present-day town Mygdaleza (where this stone was found built in to
the wall of the excavated Byzantine church).16 Traill subsequently changed his mind
and held that Mygdaleza was the site of the deme Anakaia (with Hekale moving to
present-day Koukounalr(t)i).17 However, as Papazarkadas points out, the risk of
circular argument is clearly high here.'® Rather than contributing to the already
complicated discussion of the topography of this mini-region, I prefer simply to take
this opportunity to repeat my suggestion that Tsophopoulou-Gkini’s stone migrated
the short distance — some 2-3 km. — from Plotheia/Stamata. "

More than the mention of (the) Epakreis, which raises its own problems
(explored by Papazarkadas), what principally supports the idea of a link is the phrase
EZ ATTIOAAQNIA — precisely the one that 258 uses,*’ and unparalleled elsewhere in
Attica. Let it at least be conceded that connection between these two documents is a
very strong probability. Unfortunately, the date assigned to the later one (second half
of the fourth century), as well as the possibility that it is incompletely preserved,”!
seriously impede the chances of relating it in substantive and historical terms to 258.
Robert Parker’s summary discussion in his Athenian Religion claims that, from SEG
32.144, ‘we now know that the Epakrians appointed an archon to organise specific
festivals, an apparently archaic practice also found in the League of Athena
Pallenis’.** T wonder. I have argued already that that ‘the demesman’ are in charge
of this document, as such; it may therefore be that the deme, rather than the
Epakreis, had appointed this official. True, even if that is correct, he is not self-
evidently the same kind of archon as the financial ones created by 258; but in all
honesty, who can say?

16 Traill (1975) 46.

7 Traill (1986) 131, 137.

'8 papazarkadas (2007) 30 n.49.

In SEG 32.144 the location is given as ‘Mygdaleza, near Stamata’.

Notwithstanding the fact that J. and L. Robert read eis (rather than es) from the

photograph: BE 1983, 105 no.187.

In SEG 32.144 it is noted, presumably by Pleket and Stroud, that Tsophopoulou-Gkini

‘does not print a text but gives this much in majuscules’ (my emphasis). From the

photograph (pl.23f) in the ed.pr. one could not reasonably conclude that she omitted

anything, given the large spaces both above and below the six words published; however,

that still leaves the possibility that the complete, original stone said more.

2 Pparker (1996) 330 (including a text of SEG 32.144 with tacit adoption of the Roberts’
eis: n.20 above), with 330-331 on Athena Pallenis. See also Parker (2005) 461.

21
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From our perspective, then, the Plotheians relapsed into the frustrating obscurity
out of which 258 had temporarily emancipated them, and which it was the fate of so
many other demes never — even this once — to escape.
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STEPHEN C. TODD (MANCHESTER)

THE ATHENIAN PROCEDURE(S) OF DOKIMASIA

[a] Dokimasia in the Attic Orators, esp. Lysias

This paper arises out of a long-term interest in the speeches attributed to Lysias,
where cognates of the verb dokimazo (“scrutinise” or “examine”), including the
related noun dokimasia (‘“scrutiny”), are found more frequently than in any of the
other Athenian orators.' Such language is used, in Lysias as in other orators, to
denote a variety of procedures whereby those appointed to hold public
responsibility, or to exercise some form of public benefit or entitlement, were
typically required to undergo scrutiny of their credentials, normally as a
precondition before entering into their new status.’

Dokimasia, particularly as it relates to public officials, is discussed in passing or
systematically in most standard works on Athenian administration of justice, or the
democratic constitution, or political accountability;3 there are also specialist studies
focusing typically on particular problems, such as the relationship between the
Amnesty of 403 and the peculiar prevalence of contested dokimasia cases in the
corpus of Lysias,* or more generally the relationship between the various dokimasia
procedures.” Among the most interesting specialist studies is Feyel’s book on
Dokimasia, which was published just as I began work on this paper, and follows a
number of preliminary studies.® The chief virtue of this book is perhaps its

' A TLG search for the letter-combination -Sokipa- reveals 61 occurrences in the corpus

of Lysias, with the next most common being Demosthenes (54 occurrences), Isokrates
(31) and Aiskhines (14).

The dokimasia of orators, however, was retroactive: see text at n.27 below.

Examples can only be selective. For administration of justice, see Lipsius (1905-15: 269-
285), Bonner & Smith (1930-38.ii: e.g. 243-245), Harrison (1968-71.ii: 200-207).
Constitution: Hignett (1952: 205-208), Hansen (1991: e.g. 218-220). Political
accountability: Roberts (1982: 14-15).

4 E.g. Adeleye (1983), Hashiba (1997-98).

> E.g. Caillemer (1892), Koch (1903), Borowski (1976). Specialist studies of particular
forms of dokimasia include MacDowell (2005, on the dokimasia of orators, with
response by Gagliardi), and various of the preliminary studies by Feyel (listed in
following note).

The book is Feyel (2009). The preliminary studies known to me are all primarily
epigraphic in their focus: Feyel (2003) on the Athenian silver coinage law, Feyel (2006)
on animals to be sacrificed, primarily in the Entella inscription, and Feyel (2007) on
newly enfranchised citizens, primarily at Athens.
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comprehensiveness, in that Feyel assembles and discusses pretty well every
conceivable text, epigraphic as well as literary or lexicographical; and indeed his
longest chapter, albeit narrowly, is the one on dokimasia outside Athens, for which
his evidence derives entirely from inscriptions.” The significance of Feyel’s book is
precisely that his epigraphic and non-Athenian material presents a picture which is
in some ways very different, at least in its highlights, from the ways in which
Athenian legal procedure was depicted by earlier scholars. As such, it invites
reconsideration of the Athenian material, and this paper therefore takes the
opportunity to focus on two sets of issues: first, the historiography of the problem of
classification (the question of how scholars have interpreted the relationships
between the various types of dokimasia procedure attested at Athens), and secondly
the juridical consequences of such classificatory decisions (particularly as they
affect our understanding of the contested dokimasia cases in Lysias).

The frequent appearance of dokimazé and cognates in the speeches of Lysias
has already been mentioned. Such usage reflects, albeit with some distortion,” the
high visibility of various dokimasia procedures within the Lysianic corpus.’ Since
these will be referred to with some frequency in the paper, it may be helpful to start
by summarising them. For reasons that will emerge,'’ they are presented here in the
order of prominence and frequency with which they manifest themselves to a reader
of Lysias, with brief discussion where appropriate of the evidence provided by the
Ath.Pol.:

This is perhaps a slightly false statistic given that it covers types of dokimasia which for
Athens fill several chapters, but it still amounts to nearly one-third of the book: ch.1
origins (13pp); ch.2 dokimasia in Athenian institutions after 403 (13pp); ch.3 “technical
and financial” at Athens (65pp), ch.4 “political” at Athens (106pp), ch.5 Hellenistic
Athens (primarily foreign benefactors receiving e.g. honorific enfranchisement, 39pp);
ch.6 outside Athens (118pp); conclusions (6pp).

It is much more frequent in speeches which attack a dokimasia candidate (most notably
Lys. 26 and Lys. 31, which account for 26 and 11 instances respectively of dokimazo and
cognates), as if such speakers are much more keen to draw attention to the seriousness of
the occasion. By contrast, such language is used in dokimasia defence speeches far less
often: only five times in Lys. 16 (one of these is in the speech-title, while §13 refers to
illicit cavalry service by other people rather than to the present case), only once in Lys.
25, and not at all in Lys. 24.

Lysias uses primarily the verbs dokimazo (29 instances in all: the same term is used in
Greek, as Lipsius [1905-15: 276] notes, to denote both the process of scrutiny and the act
of approving the candidate) or apodokimazo (to denote the rejection of a candidate, 12
instances), the procedure-noun dokimasia (11 instances), and the adjective adokimastos
(“unscrutinised”, 7 instances, particularly common when discussing illicit cavalry-
service, for which see n.26 below). For the rarity in the orators of the agent-noun
dokimastés (“scrutineer”, once in Lysias, twice in Demosthenes, once in Aiskhines), see
text at n.41 below.

10 See §2 of this paper.
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[1] Most prominent is the type of dokimasia undergone by all public officials at
Athens before entering office.!" Jurisdiction in such cases was shared in rather
complex ways between the boulé and the dikastic lawcourts: the Nine Arkhons
evidently underwent a double dokimasia before both bodies;'? bouleutai were
scrutinised by the outgoing boulé (apparently with the right of appeal to the
lawcourt);'? but the boulé was not involved in the dokimasiai of any other official,
and such cases instead went straight to the lawcourt. The Ath.Pol. discusses this
procedure in two separate places, once briefly summarised when considering the
responsibilities of the boule (Ath.Pol. 45.3) and again in more detail when
discussing the appointment and scrutiny of the Nine Arkhons (Ath. Pol. 55.2-4). Four
of the extant speeches of Lysias are generally thought to derive from cases of this
type, plus two of the speeches from which only fragments survive.'* As often with
lawcourt speeches, we have no direct evidence for the result of any of these cases,
but there are passing allusions in the corpus to a couple of other occasions where

" Aiskhin. 3.15 indeed regards the requirement to undergo dokimasia as one of the
characteristics that serve to define whether a particular public responsibility should or
should not be regarded as an arkhé.

L.e. boulé then lawcourt in all cases: Ath.Pol. 55.2.

“The Athenians could never quite make up their minds whether the boulé was to be
regarded as a magistracy and therefore needing the curb of the courts, or as a
representative random selection of ordinary citizens and therefore exactly on all fours
with a dikastery of five hundred”: thus Harrison (1968-71.ii: 200 n.2), using the latter to
explain why the boulé’s decision in dokimasiai of invalids and cavalry (types [2] and [4]
below) seems to have been final, without appeal to the lawcourt. However, bouleutai
themselves needed to undergo dokimasia: Bonner & Smith (1930-38.i: 233) rightly draw
the contrast with dikastic jurors, to which Adeleye (1983: 295) adds assembly members,
since for neither of these bodies was dokimasia required (though there were procedures
for dealing retroactively with those who had attempted to serve while disqualified:
Pyrrhos is said to have been prosecuted by endeixis and executed for having sat as
dikastés while a state-debtor, cf. Dem. 21.182 with Hansen 1976: cat. 21).

In three speeches the dokimasia setting is explicit: Lys. 16 For Mantitheos (defence
speech addressed to boule, probably for a bouleutés-designate, cf. primacy of
BovAebovtog at §8); Lys. 26 Against Euandros (attack on Arkhon-designate, addressed
to boule, i.e. at the first stage of proceedings); Lys. 31 Against Philon (attack on
bouleutes-designate, addressed to boulé). The fourth speech, Lys. 25, carries the dubious
Ms title “Defence on a charge of overthrowing the democracy”, but the absence of any
indication of specific charge or penalty faced by the speaker has led most scholars to read
it as a dokimasia-defence for an unspecified other public office (addressed to lawcourt).
Of the fragments, the same interpretation is generally suggested for frag. sp. L (Carey)
For Eryximakhos who remained in the city (addressed to lawcourt), on the grounds that
remaining in the city (sc. in 404/3, as a supporter of the Thirty) was not an offence,
though it was often alleged against dokimasia candidates; see also frag. sp. CXLV
(Carey) Against [lost name] at his dokimasia (audience not known), evidently delivered
against a candidate, in a speech where the one surviving fragment precludes
identification with any of the others listed here.
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candidates were rejected.”” There is incidentally no reason to believe that the MS
tradition of Lysias has selectively preserved these four dokimasia speeches, in the
way that it does on occasions selectively preserve groups of speeches relating to
other procedures;'® the fact that this type of dokimasia appears far more often in
Lysias than in other orators'’ is therefore a genuine research question, i.e. a
phenomenon that needs explaining. 8

[2] The Lysianic corpus also provides the sole surviving example of what is
evidently a speech from the dokimasia of a man who claims to be disabled
(adunatos) and as such is defending the continuance of his invalidity pension.'” It is
evident that this form of dokimasia was a recurrent requirement: i.e., the recipient
had to appear periodically before the houlé to prove his continuing entitlement.*’

'3 Lys. 13.10 claims that Theramenes was rejected at his dokimasia for the Generalship in
either 405 or possibly 406 (unique among known dokimasia cases in being an elective
office, whereas all the other contested cases relate to offices appointed by lot: on this
case, see further n.86 below); Lys. 26 is evidently the second dokimasia for the
Arkhonship of 382/1 BC, following the dokimasia-rejection of the original candidate
Leodamas.

There is evidence for at least some of the speeches in our manuscript being grouped on
the basis that they share the same legal procedure (Todd 2007: 19-25), and in such cases
it is obviously dangerous to argue from frequency. The speeches under consideration,
however, are scattered throughout the manuscript: including Lys. 25 and Lys. 26, which
appear together in modern editions but were originally separated by the now-lost speech
Against Nikides (evidently not a dokimasia, cf. Todd 2007: 24 n.1).

The only dokimasia speech attributed to an orator other than Lysias is Deinarkhos’ lost
speech Against Polyeuktos, appointed by lot as Basileus. There are two allusions in
orators other than Lysias to contested or potentially contested dokimasiai, only one of
which came to a hearing: Dein. 2.10 (Aristogeiton rejected at dokimasia as epimelétées of
the emporion), and Dem. 21.111 (Meidias’ unfulfilled threat to oppose Demosthenes at
his dokimasia as bouleutés). For the constitutional significance of such cases, see n.84
below.

For further discussion of this research question, see the final section of this paper. My
other research question concerns the difference between oratorical and epigraphic
evidence for dokimasia, and is discussed in the second section of the paper.

Lys. 24 (described in the manuscript title as an eisangelia, but evidently reflecting the
procedure for the dokimasia of adunatoi set out at Ath.Pol. 49.4): for the absence of
dokimazo and cognates from the speech, see n.8 above. Scholars have occasionally
doubted whether this is a genuine speech, though it is hard to pick on non-Lysianic
features apart from an unusual reliance on humour: it is tempting to suggest that the
orator may to some extent be parodying the conventions of public office dokimasia cases,
with the aim of disguising the weaknesses of the speaker’s case by making his opponent
look ridiculous.

Probably once a year, in view of the reference at Lys. 24.26 to the decisions of previous
boulai (thus Borowski 1976: 223-24, though the passage is not incompatible with greater
frequency). It may have been thought necessary to check that the disability was a long-
term condition, and it is worth noting that one of the requirements specified by Ath.Pol.
(and ignored by Lysias) was inability to work, which presumably could in some cases
change over time.

20
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These two are the only types of dokimasia from which Lysianic speeches
survive,”' but there are allusions in the corpus to at least two and possibly three other
dokimasia procedures:

[3] We hear of a process of scrutiny undergone by young Athenian males as a
precondition for becoming adult citizens: the Ath.Pol. says that they had first to be
registered and voted on by their deme,” but that it was the boulé which then
scrutinised the candidates (dokimazo), and Lysias like other orators uses this verb
without comment as a synonym for “become an adult citizen”.’

[4] We are told again by the Ath.Pol. that the cavalry — this meant the men and
the horses, and included also various other mounted units as well as the regular
hippeis™ — were required to undergo dokimasia at the hands of the boule,” in a way
that seems not to have been required for any other form of military service, whether
as hoplites, as trierarkhs, or as rowers (where issues of expertise might seem
important) or light-armed troops. This procedure is alluded to in the pair of speeches
against Alkibiades the younger (Lys. 14 and Lys. 15), where the charge of failure to
undertake military service is based on the fact that he had served in the cavalry
(albeit evidently at the request of the Generals) without having fulfilled this
requirement.

[5] One further though less certain Lysianic allusion relates to the dokimasia
rhetoron (“of orators™). The leading case here is Aiskhin. 1, which shows that it was

2! Indeed, the only non-Lysianic speech to use any of the dokimasia procedures is Aiskhin.

1, brought against Timarkhos using the procedure of dokimasia of orators, for which see
text at n.27 below.

Ath.Pol. 42.1-2 (the verbs used are engraphomai, diapséphizomai), with at least some
right of appeal to a dikastic court if rejected at this stage. Scholars sometimes use
dokimasia to denote the whole process, before deme as well as before boulé (thus e.g.
Rhodes 1981: 502 and Feyel 2009: 143), but the Ath.Pol. seems careful to maintain a
linguistic distinction.

Dokimazomai (“l am scrutinised”), as at Lys. 10.31; 21.1; 32.9, 24. For convenience,
scholars often refer to the process as the “dokimasia eis andras” (i.e. to join the ranks of
adult men) or “dokimasia of ephebes” (i.e. as a preliminary to the two-year period of
military service which was required at least by the late fourth century during the first two
years of adulthood).

Ath.Pol. 49.1-3, including also prodromoi (“a special force of light-armed cavalry”,
Rhodes 1981: 566) and hamippoi (“light infantry who fought with cavalry”, Rhodes
1981: 566).

It is generally assumed that there will have been a preliminary process in front of a much
smaller group, primarily on iconographic grounds (the name-vase of the so-called
dokimasia painter, ¢.480-470 BC, with other later vases suggested by Cahn 1973). Rhodes
(1972: 175) regards preliminary scrutiny by smaller group as prima facie plausible,
though there is nothing in the Ath.Pol.’s text to suggest it, noting that “the dokimasia-
painter could hardly be expected to depict the whole boulé”.

Hence the particular frequency of adokimastos (‘“unscrutinised”) in these two speeches,
which together account for four of the seven uses of the term in the Lysianic corpus (and
cf. similarly 16.13).
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available for use against those who spoke or attempted to speak in the assembly in
defiance of some form of disqualification which they had incurred as a result of
previous behaviour.”” This is in several ways very different from the types of
dokimasia so far discussed. In particular, whereas other types of dokimasia seem to
have taken place automatically and as a precondition for exercising a right or
privilege, the dokimasia of orators did not occur automatically, but only if the
speaker was challenged to undergo it: the procedure was therefore in a sense
retroactive as well as responsive. The verb used to denote the challenge was
epangello, implying a formal undertaking,28 and some scholars have suggested that
this should be read as a textual emendation (for eisangello) at Lys. 10.1, which
would fit the context (where an opponent is alleged to have spoken in public when
disqualified), though there are linguistic problems.*’

[6] There is incidentally no reference in Lysias, as there is in Dem. 59.105-106,
to the use of dokimasia in the case of non-Athenians being granted citizenship: this
is a process for which the evidence belongs mainly in the period after 320 BC, and
comes mainly from the epigraphic record, in the shape of naturalisation decrees.™

[b] Dokimasia and the historiography of law

Part of the reason for setting out these various types of dokimasia in the order of
prominence as they manifest themselves in Lysias, with supporting evidence from
other orators and from the Ath.Pol., has been to enable the highlighting of some
patterns in the distribution of literary vis-a-vis non-literary evidence, which may
help us to understand the historiography of dokimasia in ways that have perhaps
continued to affect modern interpretations of the topic more than we may be

31
aware.

7 Aiskhin. 1.28, quoting (probably with authorial glosses) a law which lists maltreatment
of parents, failure to fulfil military service, having been a (male) prostitute, and
squandering of patrimony. Some of these behaviours could form the basis of prosecution,
but it is by no means clear that prostitution could form the basis of a charge against a
man who chose not to speak in public.

MacDowell (2005: 82) plausibly suggests that the existence of such a challenge implies
the likelihood of penalties for a challenger who failed to proceed with the case, or who
challenged frivolously, on the model of the rule imposing penalties on a prosecutor who
failed to proceed with a public case or failed to get 20% of the votes; this is one of the
features that tends to make the dokimasia of orators much more like a regular prosecution
than other types of dokimasia (see further n.77 below).

¥ See Todd (2007: 662-663).

" Dokimasia of individuals is mentioned in Apollodoros’ discussion of the collective
Plataian enfranchisement decree of 427 BC (Dem. 59.105), but not in the decree as quoted
(59.104): there is debate over whether the detail is unusual at this early date but genuine
(as M. J. Osborne 1981-83.ii: 14-15), or an anachronism on Apollodoros’ part (thus Feyel
2007: 25-27).

It is the particular merit of Feyel’s book (2009) that by concentrating on epigraphic as
well as literary evidence, he gives a much broader picture, but the difference of
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One of the biggest problems when analysing dokimasia is the question of how to
count the number of such procedures. This applies at various levels. On the simplest
level, there is the difficulty of providing a comprehensive list, which is particularly
important for nineteenth-century scholars, whose numbers vary quite widely. There
is also the question of classification within such a list, because it is by no means
obvious what should be regarded as primary similarities or significant differences.
And finally, there is perhaps the underlying question of whether we should be
thinking (and whether Athenians would have thought) in terms of dokimasia as
juridically a single tree with different branches, or as a much looser grouping, or
indeed not.

Numbers of dokimasiai tend to vary considerably in the works of scholars
writing before the discovery of the Ath.Pol. (published in 1891).> A more
systematic picture, by contrast, begins to emerge at the start of the twentieth century,
as can be seen for instance in Koch’s influential Pauly-Wissowa article of 1903,
which divides dokimasiai into two types, beginning briefly with those which in his
view the boulé was competent to resolve on its own authority without appeal
(cavalry and invalids), and then dealing in numbered detail with four others, in the
order ephebes, newly enfranchised citizens, public officials, orators. A similar
classificatory scheme, albeit with some variation of internal order, is found in the
two most detailed systematic handbooks of Athenian law produced during the
twentieth century, viz. Lipsius (1905-15: 269-282) and Harrison (1968-71.ii: 200-
204), with the latter indeed offering pride of place in his opening footnote to Koch’s
treatment: both scholars agree with Koch in giving only passing and initial attention
to cavalry and invalids (Harrison indeed relegates them to a footnote), while
focusing on the other four for detailed treatment, albeit both of them sharing an
order which is slightly different from that of Koch.>

perspective in the two types of source is to my mind a problem which deserves more
attention.

Of those earlier scholars whose work includes systematic treatment of the dokimasia,
Perrot (1867: 79-88 at p.79) mentions only types [1] public officials and [5] orators in my
list. The first edition of Meier & Schomann (1824: 200-214, at p.200) focuses similarly
on [1] and [5], but alludes also to the existence of dokimasia paidon and dokimasia eis
andras (probably both type [3], albeit worded as if separate procedures, unless the former
alludes to orphans, for which cf. below), [4] cavalry, and [2] invalids. By contrast, their
second edition (Meier, Schomann & Lipsius 1883-87.i: 235-257, at p.235) mentions [3]
ephebes and [2] invalids only in passing, but devotes attention to [1] officials, [5] orators,
then orphans (not listed above, but alluded to in other literary and lexicographical texts,
cf. n.45 and n.46 below), then [6] newly-enfranchised citizens.

Officials, orators, ephebes, enfranchised citizens (Lipsius and Harrison) in place of
Koch’s ephebes, enfranchised citizens, officials, orators: I have no clear explanation for
the change of order, unless it is to prioritise those that are seen as politically important;
Koch’s order, by contrast, allows what is procedurally the most exceptional form to be
placed last.
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Such a principle of classification by jurisdiction is not unproblematic, in part
because there is room for debate over who had the primary jurisdiction in several
cases. In the dokimasia of ephebes, for instance, the Ath.Pol.’s account would seem
to suggest that there is provision for appeal to the lawcourt from the refusal of the
deme to accept the initial registration, but gives no indication that the boulé’s
decision is subject to appeal.** And although the lawcourt may have had the power
to override the decision of the boulé in cases of double jurisdiction and/or appeal, it
is nevertheless worth emphasising that Lys. 26 (dokimasia of the Arkhon) as well as
Lys. 16 (probably that of a bouleutes) and Lys. 31 (certainly that of a bouleutes) are
all delivered in front of the houlé — as if even in the case of the Nine Arkhons (where
double jurisdiction certainly applied) it was at this first stage that it was worth
commissioning a logographer.™

Until the recent publication of Feyel (2009),’® there has been little by way of
systematic challenge to the six-fold classification that we find in Koch, Lipsius and
Harrison, though it is worth noting that Rhodes’ article in Neue Pauly (2004 [1997])
offers seven types of dokimasia, the first six of them being the ones we have been
dealing with (this time without any marginalisation of those under bouleutic

** Rhodes (1981: 500) questions the completeness of some aspects of Ath.Pol.’s account
here, but accepts that the boulé’s verdict is not subject to appeal. It is presumably on
basis of such a reading that Borowski’s dissertation, which opens (1976: iii) by crediting
Koch’s summary of types of dokimasia, nevertheless regards ephebes as well as invalids
and cavalry (in that order) as coming under the jurisdiction of the boulé, with officials,
cavalry and new citizens (again in that order) coming under that of the court.

On the commissioning of a logographer, see text at n.79 below. Feyel (2009: 167)
suggests an alternative explanation for why Lys. 16 and Lys. 31 were written for hearings
before the boulé, viz. that the right of appeal for prospective bouleutai to a lawcourt
(Ath.Pol. 45.3) had not yet been introduced, but that explanation would not work for Lys.
26, which deals with the dokimasia of a prospective Arkhon, and where a (compulsory)
second hearing in court is clearly envisaged at 26.6.

Feyel covers an even wider range, including (Feyel 2009: 35-40) the dokimasia of laws
in the decree of Teisamenos of 403/2 (Andok. 1.85 [passive verb, £dokwudoOnoov sc. ot
véuot], with text of law at Andok. 1.84 [active verb, doxipacdto sc. 7 fovAn xoi ot
vouobétai]), and (Feyel 2009: 42) the Eleusinian Mysteries law (?_Somuocc<9>6)cw
B0ev, noting Clinton’s suggestion that this refers to the spondophoroi undergoing
dokimasia and sacrificing before being sent out). His division of material is first
“technical and financial” (ch.3: warships, cavalry, orphans, invalids, money and precious
metals, architecture), then “political” (ch.4: primarily public officials and orators, but
also e.g. ambassadors), then Hellenistic innovations (ch.5, honours for foreign
benefactors). Even here, however, his desire for a classificatory system sometimes seems
over-schematic: e.g. he claims (Feyel 2009: 49) that the types of dokimasia in ch.3 have
in common not simply that they are primarily technical and normally based on precise
criteria, but also that they are normally under the competence of the council but could be
delegated to subordinate persons; it is not clear to me how coinage fits into this pattern.
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jurisdiction),” plus the addition of silver coinage, the latter on the basis of the
inscription recording Nikophon’s law of 375/4 BC, as published by Stroud (1974).
But in fact the epigraphic attestations of dokimazo and cognates at Athens are now
much more wide-ranging than this, and in this section of the paper I want to suggest
that the picture presented by the epigraphic record differs in some quite interesting
ways from what would be suggested by an oratory-based reading of the literary
sources. (Hence, of course, the approach taken in the first section of this paper.)
Even in Nikophon’s law, for instance, we should note that what is to be tested
on each occasion is not the rights of a person but the commercial standing of an item
of coinage.” But perhaps more striking is the fact that this inscription (which is very
substantially legible, to the extent that variant readings do not affect to the point
being made here) contains no instances of the procedure-noun dokimasia, but is
instead dominated by repeated reference to the duties of the agent-noun dokimastés
(the public slave who is to do the testing, and who is referred to seven times in a text
of under 500 words),*® plus three uses of the verb dokimazé to indicate his activity
(used consistently in the active, even in one context where a passive might have
been more convenient).*’ In the corpus of the orators, by contrast, the agent-noun
dokimastés is used on only four occasions and always metaphorically,”' as if
suggesting that for the types of dokimasia they are interested in, what matters is the

37 Indeed, Rhodes’ order is ephebes, officials, cavalry, invalids, orators, newly-enfranchised

citizens, with the addition of silver coinage.

The closest parallels at Athens for the testing of an object rather than a person would be
the use of dokimasia-vocabulary in connection with naval equipment (on which see
following note), and the occasional appearance of inscriptions in which an arkhitekton is
to give some sort of certificate for a building (e.g. /G ii* 1678 line 2, do[kudoet 6
dpyttéxtov, again with verb rather than procedure-noun), presumably prior to its use.
For these architectural texts, see Feyel (2009: 111-113).

The other context in which the term dokimastes appears in Athenian texts (leaving aside
the metaphorical usages at n.41 below) is the naval inventories, where we repeatedly
have ship-hulls and their equipment being described as dokimos/dokima or
adokimos/adokima (adjectives, evidently used to describe their state of repair). The verb
dokimazo does not seem to appear in the naval inventories, but we twice find references
to a dokimastes (IG ii® 1612 line 220, IG ii* 1604 line 56) who assists the epimelétai in
verifying their condition: presumably this is some form of specialist, but details of
appointment are not given. See Gabrielsen (1994: 137), and Feyel (2009: 49-53).

Lines 16-17 10 &[p]y[opliov St [t av 6 Soxt]luacting Soxipdont “whatever coin the
dokimastés approves”, rather than e.g. 10 Dm0 100 doxkocTod Sokipochév.

In the sense that the reference is never to those who actually are hearing a dokimasia, but
either to those whom the opponent would like to have as dokimasia judges (Lys. 26.16),
or to those hearing other types of case (Aiskhin. 2.146; Dem. 21.127; 48.3). We do find
one literary (though not oratorical) reference to a dokimastés for coinage, in Menander,
frag. 581 K, line 8, but the context is not terribly informative.
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collective jurisdiction of the boulé or the lawcourt as representing the demos as a
whole.*

Another example is Theozotides’ law of ¢.400 BC, again published by Stroud
(1971), in which the sons of those Athenians killed fighting for the democracy
during the civil war of 404/3 are granted financial support from the state, subject to a
requirement to undergo dokimasia.”® Feyel (2009: 81) suggests that the use of
dokimasia in regard to orphans could have been a post-403 innovation, but the
existence of a support-system for war-orphans is attested as a fifth-century
phenomenon in the Periklean funeral speech (Thuc. 2.46.1), so presumably the point
of Theozotides’ decree is to insist that deaths in civil war do qualify for similar
treatment, provided they died on the correct side.** Thucydides makes no mention of
any procedural requirements, but prima facie any such support-system would require
at least a one-off initial dokimasia “to determine that an orphan’s father had died in
war and that he had been an Athenian citizen” (Stroud 1971: 291). Such a process
had indeed already been suggested as the basis for a rather cryptic reference in the
Old Oligarch to the pressure of business created by a range of annual tasks including
the dokimasia of orphans,* although this passage does not refer specifically to war-
orphans and had occasionally been read in support of a puzzling comment in one of
the lexicographers that orphans underwent dokimasia at the end of their minority to
check that they were capable of taking over their inheritance from their guardians.*®

2 tis striking that Athens seem to have no board of dokimastai to prepare material for the
dokimasiai of public officials, in the way that they do have boards of euthunoi and
logistai to prepare for their euthunai.

Unfortunately, the incompleteness of the text means that we do not know who is to
conduct this: the verb in line 15 is an imperative singular (5[oxi]pacdta ad[t]o[g “is to
scrutinise them”), but the missing subject could easily be a collective noun such as “the
boulé” or “the dikasterion”.

The opening words of Theozotides’ decree are emphatic in this regard (lines 4-6): 6ndc01
ABnvoiolv] a[rébaviov [Bhoilor Bavétaor év it dhvy[apyion Blo[mBloviles i
dnpoxpartion (“those of the Athenians who died a violent death under the oligarchy,
coming to the assistance of the democracy”).

[Xen.], Ath.Pol. 3.4: tpdc 8¢ 100T01¢ Gpydig doKIUAGHL Kol S1ad1kdcoL Kol OpeovovG
Soxudoat kol goAoKaC SecUOTAV KaTooTiooL. TodTe uév ovv doa £tn. (“Moreover,
they [sc. the Athenians] must scrutinise magistrates and resolve their disputes, and
scrutinise orphans, and appoint guardians for prisoners; all of these happen every year.”)
For discussion of whether this means that each orphan was examined annually, or that
there was a one-off initial examination for a new cohort of orphans each year, see Forrest
(1970: 113-114): in support of the latter, he argues “unlike the adunatos [cf. n.20 above],
an orphan could not cease to be an orphan”. But those missing believed killed might
sometimes return (e.g. from Sicily), and the boulé might also have been charged with
checking that the recipients themselves were still alive.

Bekker, Lexica Segueriana, Lexeis Rhétorikai, 235.11-15: Soxipuocios 1 Kotd TV
oTpoTNY®V Kol TOV GpxévIav kol TdV pntdpov éEEtacte, el émtthdetol mpoiotachon
TV TOAMTIKOV TpoyudTov. dokipudlovtot 8¢ xai ol ¢¢” HAwkiog dpeavol, el ddvaviat
0 TOTP@O. Topo TV Entpdmov dnolapuPavewv. (“Dokimasia: the examination used
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What is significant for present purposes, however, is that although orphans do
occasionally get mentioned in nineteenth-century handbooks (e.g. Meier, Schémann
& Lipsius 1883-87, cited at n.32 above), they nevertheless fail — perhaps because of
their absence from the orators — to make it into the systematic body of twentieth-
century discussions of dokimasia such as Koch, Lipsius or Harrison (cf. text at n.33
above).*’

More briefly and without detailed analysis, I append a couple of further
epigraphic points. The first of these is another recently published text, viz. the grain-
tax law of 374/3 BC (Stroud 1998) which includes the clause that “the purchaser
must nominate two creditworthy guarantors, whom the Council has scrutinized, for
each share”.*® The other is a range of previously-known post-classical texts, which
use the term dokimazo to denote a process of membership-vetting undertaken not by
the boulé or a lawcourt, but by religious groups regulating their own affairs.*’

Harrison (1968-71.ii: 201) describes the lexicographers’ discussions of
dokimasia as “tend[ing] rather to confuse the picture”. This is certainly true. In
addition to the Bekker passage quoted at n.46 above, there are a couple of relevant
but muddled passages in Pollux, the first of them dealing with the dokimasia of
officials and of orators but containing at least one significant error,”” while the

against Generals and Arkhons [or ‘officials’] and orators, to see if they were worthy to be
placed in charge of political matters. Orphans reaching their majority were also
scrutinised, to see if they were capable of taking over their inheritance from their
guardians.”) There is no sense here, incidentally, that the dokimasia of orators was
unique in operating retroactively and in requiring a formal challenge, for which see text
atn.29 above.
47 Both Koch (1903: 1269) and Lipsius (1905-15: 284 with n.62) mention the dokimasia of
orphans in passing, but in both cases as part of their discussion of dokimasia of ephebes,
rather as a distinct type.
gyyont<a>¢ xatacthole]ll 6 Tpidpevog dvo xato ™y puepida d&ifo]lxpewg, odg Gv N
BovAn doxwdont (lines 29-31, trans. Rhodes & Osborne). I am not aware of any
discussion of timing in regard to this text, but would imagine that what is envisaged
comes after the contracts are auctioned and as a condition of having them confirmed.
kol | SoxipacBf o 1dv oPdkywv yilew, el d&log paivorto kol émthdelog | Td
Boxyeio (IG ii2.1638 = LSCG 51, lines 35-37). [un]devi é&.éctm ici[év]on ig tﬁv
oepvotd[m]v | chvodov tdv épavictdv mpiv Gv Sokiuolcdf el éot oc[yv]og Kol
evoefng kol owloc[e]og BOKtua[Cs]m) ) npocwtng [kt | 0] dpylepaviothg kol 6
Ylploppotede xoi | [oi] topiot koi odvdikor (IG ii>.1639 = LSCG 53, lines 31-36,
decree of eranistai), both second century AD. (For these two decrees, see Feyel 2009:
373-374.) It is perhaps worth noting that such language is not used in the Demotionidai
decree (390s BC), which uses words cognate with diadikazo (not dokimazo) to describe
the process of membership-vetting for some sort of phratric group, and apopséphizomai
(not apodokimazo) to denote the rejection of an unsuccessful candidate.
Pollux 8.44-45: Soxwoacio 8¢ 101g Gpyovoy €nnyyéAleto, kol Tolg KANP®TOIG Kol
tng ocipetoig [8 45] e’ émutndetol elov Gpyewy eite kol uf, Kol tolg Bnuowwyoig, el
Aroupnkdteg elev A 1o noctpcooc KOL‘CEBHBOKO‘CEQ n TOVG yovsocg KekokmkoTeg 1| GAA®G
Kok®¢ PePrordteg dtinovg yop adtovg ExpRv e tvat kal ul Aéyew. (“A dokimasia is
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second is evidently a summary of Ath.Pol.’s list of questions asked at the dokimasia
of the Nine Arkhons.”' Even Harpokration, who is normally the clearest and most
accurate of the lexicographers when dealing with legal matters, despite using
dokimazé or dokimasia in ten separate entries, nevertheless typically discusses only
one type of dokimasia procedure at a time.”> The nearest he gets to a systematic
discussion is in his entry s.v. dokimastheis, which is perhaps worth quoting in full:

Dokimastheis (‘one who has been scrutinised’): in place of ‘has been inscribed
among the men’, Demosthenes in the Prosecution against Onetor (Dem. 30). The
word dokimasthénai is also used in the case of the Arkhons, as the same orator says
in the Ephesis in response to Euboulides (Dem. 57). It is also said about politicians,
even if they were not holding any office: for the lifestyle of such men used on
occasions to be examined, as Aiskhines says in the Prosecution against Timarkhos
(Aiskhin. 1). And Lykourgos says in the speech On his Administration, ‘there exist
three types of dokimasia according to the law: one in respect of which the Nine
Arkhons are scrutinised, another in respect of which orators [ditto], and a third in
respect of which the Generals [ditto].” However, he mentions in the same speech the

dokimasia of cavalry.>

challenged [i.e. brought on the basis of challenge] in the case of officials [‘the Arkhons’
seems less likely, in view of the reference to election], both those who are appointed by
lot and those who are elected, to see if they are worthy to hold office or not; also in the
case of demagogues, in case they have been prostitutes or have squandered their
patrimony or have maltreated their parents or have in any other way lived a bad life: for
such people must be atimoi, and not be allowed to speak.”) Epangello should be used
only for the dokimasia for orators, which was the only dokimasia procedure requiring
formal notice of a challenge, cf. text at n.29 above. (The use of “demagogues” for
“orators” is also perhaps tendentious.)
ST Pollux 8.85-86, discussed at n.69 below.
52 Harpok. s.vv. &doxipactog (ephebes, though NB the extant speeches of Lysias typically
use this word in contexts of cavalry, cf. n.9 above), &dbvatol (invalids), Bdoovog
(metaphorical use), Bacavicag (ditto), Siekwdmdvice (ditto), doxiuacbeic (discussed in
text), émoxtpoxéAng (title of lost Deinarkhos speech, cf. n.17 above), émloydv
(officials), mapedpog (ditto), madvaipetog (quotation from Arkhippos with interesting
use of apodokimazo, but Lipsius 1905-15: 276 n.33 argues on the basis of Harpokration’s
surrounding remarks this must be loose usage for e.g. apokheirotoned).
Harpok. s.v. doxwocBeic: dvil 10D eig dvdpog €yypopeic AnuocBévng év 1@ xotd
‘Oviitopog. Aéyeta 8¢ kol €nil tdv dpyxdvimv 10 dokacsbivol, dg 6 adtog phtwp év
f Tpog EVPovAidny épéoet dnhot. ELéyeto 8¢ kol €nt 1dv ToAtevopévoy, el kol und’
Avivaodv Rpxov apxiv: £Entéleto yop adtdv O Blog éviote, dg Aloyivng év 1 Kot
Twépyov enoiv. Avkodpyog & év 10 mepl thg dlo1kNoemg “Y’ SOKILOGTIOL KOTO TOV
vouov” enot “yivovtou, pior pév fiv ot 07 dpyovreg doxiudlovian, Etépa 8¢ fiv ol
pntopeg, tpltn 8¢ fiv ol otpatnyol.” Aéyel péviol &v 1@ ov1d AOY® kol inrémv
doxkaciav. (I have used “examine™ here to translate exetazo, keeping “scrutinise” for
dokimazo; it is perhaps worth noting that Harpokration uses politeuomenoi rather than
rheétores.)
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It is notable here that despite the range of procedures covered, Harpokration
mentions only four of the six types of oratorically-attested dokimasiai set out in the
first section of this paper (the omission of newly-enfranchised citizens is perhaps
less surprising than that of invalids, of which he is undoubtedly aware, cf. his entry
s.v. adunatoi). But more striking is the passage that he quotes from a lost speech by
Lykourgos, together with his somewhat puzzled response. Prima facie, Lykourgos is
describing dokimasia as a tripartite procedure, but one which includes only two of
our six oratorically-attested types, since his first and third items are both categories
of public official (to the exclusion, incidentally, of bouleutai and other office-
holders). We do not of course have the Lykourgan context, and Harpokration’s final
sentence shows an awareness on his part that what Lykourgos is attempting cannot
be a systematic classification. But the fact that he quotes the passage suggests that
this was the nearest he could find to a systematic classification in the lawcourt
speeches: it is perhaps worth noting here that even though the A#h.Pol., as we saw in
the first section of this paper, gives a lot of scattered information about different
types of dokimasia, this is not gathered together into one systematic analysis.

Against this background, it is tempting to suggest that attempts by modern
scholars systematically to count and classify types of dokimasia may be analytically
a flawed project, despite the value of such an exercise as a way of collecting
information. In other words, rather than thinking about dokimasia procedures as a
single body of law,”* perhaps we should instead be thinking of it as a semantic field
available for would-be legislators, which might for instance make better sense of the
way that Nikophon uses such terminology in ways that focus on the duties of the
dokimastés (see text at n.39 above), or the way that religious groups use it in
contexts of vetting their own membership lists, rather than having this done by a
body representing the community as a whole (see text at n.49 above). This might
indeed help to explain some of the otherwise puzzling doctrinal differences between
the dokimasia of orators and what we know of all other types of dokimasia.”> A
parallel would be the procedure of phasis, at least as reconstructed by Wallace
(2003), which raises many similar issues about the nature of Athenian legislation
and juridical thinking.

[c] Dokimasia of officials: the frequency and basis of contestation
The issue of how the different types of dokimasia relate to each other is of course
partly a question of juristic thinking, and the extent to which Athenian law rests on a

% It is perhaps worth noting here that the language of Aiskhin. 1.27-30 seems to imply that
there is a single statute governing the dokimasia of orators (thus MacDowell 2005: 80),
but there is no clear evidence for an integrated statute incorporating all types of
dokimasia. [Unlike Gagliardi, this vol. §3.2, I would read the plural dokimasiai at Lys.
26.9 as referring to “cases of dokimasia” rather than “types of dokimasia™.]

5 E.g. that the dokimasia of orators is retroactive and requires a process of challenge,
making it much closer to a conventional prosecution (cf. n.28 above).
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basis of underlying doctrinal principles. But it also has interpretative implications
for the procedure(s) of dokimasia. To the extent that we conceptualise the dokimasia
as a single process with variants, it is natural and indeed legitimate to interpret one
type of dokimasia in the light of others; but to the extent that we see them as a
collection of procedures which happen to share a piece of terminology, then such
assumptions become more dangerous. To illustrate the implications of this, the final
section of this paper will shift its focus, looking specifically at the dokimasia of
public officials and the way that our evidence for contested cases is dominated by
the corpus of Lysias, thereby allowing us to return to the research question set out in
the text at n.18 above.

A striking example of the single-procedure approach to the dokimasia is
Borowski’s dissertation, which argues for the existence of one criterion spread
across all six of the oratorically-attested types of dokimasia, viz. “testing for fitness
(epitédeia)” (Borowski 1976: iv); and indeed secks to establish a chronological
relationship between what he sees as the earliest dokimasia procedures heard by the
boulé (including ephebes, in his view, as well as invalids and cavalry), where he
suggests that this was simply a test of physical suitability, with those procedures
heard by the lawcourt being putatively later innovations, designed to focus on
“fitness of character” (Borowski 1976: e.g. 165). Borowski claims that previous
scholars have not paid sufficient attention to this criterion (Borowski 1976: iv), but
although I am not aware of anybody before or since who has sought to apply it so
systematically, there has undoubtedly been a long tradition of interpreting the
dokimasia of public officials in terms of moral worthiness or at least political
suitability. This indeed was the basis of the much earlier dispute between Headlam®
and Busolt,57 and it is notable that Adeleye, even without mentioning Borowski’s
dissertation, nevertheless summarises this dispute in terms of Busolt and his
supporters “maintaining that the institution aimed at eliminating unsuitable

candidates”.>®

% Headlam (1891: 95-102), arguing that dokimasia was meant to deal simply with cases of
legal incapacity (he cites the modern parallel of having to produce a birth certificate,
p.98), and that the use of the dokimasia to raise esp. political objections to the candidate
was “an abuse which had grown up at the end of the Peloponnesian war, and was a direct
result of the shock given to the whole state by the two oligarchic revolutions” (p.97).
Headlam was reacting to the view set out in the first edition of Busolt’s Griechische
Geschichte (1888: 469), which presents dokimasia as a mechanism designed to remedy
the putative disadvantages of election by lot. For subsequent re-statements, taking
account of Ath.Pol.’s list of dokimasia questions but reiterating the claim that a candidate
would nevertheless have to give account of his whole life (cf. Lys. 16.9), see Busolt
(1897: 274-275), Busolt-Swoboda (1920-26.ii: 1071-1073).

Adeleye (1983: 295); the language of suitability, though not the Greek term epitédeia, is
certainly used in Busolt-Swoboda (1920-26.ii: 1072): “ungeeignet oder unwiirdig oder
nicht gesinnungstiichtige Demokraten” (“those unsuitable or unworthy or those who were
not convinced democrats”).

57
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Now, it is certainly true that the language of epitédeia is used by the
lexicographers as a straightforward statement of criteria in contexts that include the
dokimasia of public officials,”® but this does not seem to be the pattern in fourth-
century texts. For instance, Ath.Pol. uses such language only and repeatedly when
discussing the dokimasia of cavalry (prodromoi at 49.1, hippeis at 49.2);*° and
although Theophrastos argues that epitédeia ought to be an important criterion in the
dokimasia of officials, nevertheless in context this is not a statement of Athenian
practice, but instead asserts his authorial view of what well-governed poleis should
do.®" On this basis, it is perhaps not surprising that the language of epitédeia is
virtually absent from speeches written for dokimasia of public officials.”> The one
exception comes at the start of Lys. 31 Against Philon, and forms part of what seems
to be a highly-charged piece of persuasive definition. The speaker in this case has
not simply presented himself at the hearing in order to accuse a particular candidate,
but is himself a member of the outgoing boulé, addressing his colleagues who are to
judge the case. As such, he seeks to justify his intervention by claiming that the
bouleutic oath, sworn by council-members before entering their year of office,
requires him to offer the best advice and to denounce anybody he knows to be an
unsatisfactory candidate for next year’s membership.®’ In conjunction with this, he
seeks also to redefine the criteria for bouleutic membership, presumably so as to
counter what appears to most readers as a significant weakness in his case.® This

59 Bekker, Lexica Segueriana, Lexeis Rhétorikai, 235.11-15 (quoted at n.46 above) and
Pollux 8.44-45, quoted at n.50 above): I have translated epitédeios as “worthy” in both
passages.

An example of the tendency to over-interpret can be found in Bonner (1933: 41), who
offers a translation of Ath.Pol. 55.2 (NB, not a gloss) which appears to render
apodokimazo as “reject as unsuitable”.

Theophrastos (de eligendis magistratibus, lines 101-105): adtovg 8¢ doxiudlovrog
aipelobot xph Tovg €md<e>10tdtovg (“it is necessary that those who scrutinise
candidates choose the most suitable”, trans. Keaney & Szegedy-Maszak). The immediate
context from line 36 onwards concerns the role of wealth vis-a-vis virtue in the selection
of different types of official, and Theophrastos’ method throughout this palimpsest is to
discuss a range of approaches adopted in different cities, as background to his own view
of what ought to be done.

It does appear at Lys. 16.14, but to mean “supplies” or “necessities of life”.

Lys. 31.1-2: &yo 8¢ dudoog eiofirBov eig 10 BovAevtipiov to Bédtiota PovAedoew
néhet, [31.2] #veoti 1e év 1 Opro dmogaively el Tig Tvo 0ide AV Aoydviov
dvemtndelov Gvto PovAevewy (“I took an oath when I became a member of the boulé
that I would offer the best advice for the polis, [31.2] and it is a part of that oath to make
known if one is aware that any of those who have been selected by lot is not suitable to
serve on the boulé.”) The oath to offer best advice is well-attested, but Carey (1989: 184)
notes that there is no other evidence for the clause at the start of §2, and it may be best to
read it as an authorial claim that dokimasia-denunciation is an implicit subset of best
advice.

Lys. 31.5-7 (Philon is being accused not of staying in the city and/or supporting the
oligarchs, but of failure to support either side).
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background may help explain why the passage contains two examples of the
extremely rare negative form anepitedeios/os (§2, §5), which is found only seven
times in the corpus of the orators.

Much of the debate over the criteria for the dokimasia of public officials focuses

on the Ath.Pol.’s account of the procedure as it applies to the Nine Arkhons, which

locates the process in the context of a set of statutory questions:

[55.3] When the Archons are scrutinised, they are asked first, “Who is your father,
and from which deme? Who is your father’s father? Who is your mother? Who is
your mother’s father, and from which deme?”® Then the Archons are asked whether
they have a cult of Apollo of Ancestry and Zeus of the Courtyard, and where the
sanctuaries of these are; whether they have family tombs, and where these are;
whether they treat their parents well; whether they pay their taxes; whether they
have performed their military service. After asking these questions, the presiding
magistrate says, “Call witnesses to these things.” [55.4] When witnesses have been
produced, he asks, “Does anyone wish to accuse this man?” If there is an accuser,
the magistrate allows accusation and reply, and then puts the question to the vote, by
show of hands in the council, by ballot in the court. If there is no accuser, he puts it
to the vote immediately; in these cases, previously, one man would cast a token
vote, but now it is obligatory for all the jurors to vote on the candidates, so that, if a
crooked man has disposed of his accusers, it will be possible for the jurors to reject
him.* (trans. Rhodes)

This is the fullest account that we possess, though it has been suggested that it
represents only a list of core questions asked of all officials, and that there may have
been additional questions asked of candidates for particular offices.”” There are
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The reason that the question about the deme was asked only of these two relatives is that
deme membership was reserved to males (so it was only the mother’s father that had a
deme), and was hereditary in the male line (so the father’s father would share the deme of
his son).

Ath.Pol. [55.3] énepotdowv &, dtav doxiualwotv, mpdtov uev ‘tic ool mothp Kol
né0ev iV dMuwv, kol Tic matpog mathp, kol Tic uHTp, Kol Tig UNTPOg TP Kol
noBev tdV duwv;’ petd d¢ tadte el fotv abtd AmndAlov Totpdog kol Zebg
‘Epkelog, kol mod tadto ¢ iepd 6Ty, elto pia el Eotv kol mod tadto, Emerto
yovéog el ed motel, [koi] To TéAn <ei> tedel, kol T0g oTpotelog el éotpdevTot. TobTol
& dvepotioog, ‘kdAer enoilv ‘tovtev Tovg udpTupog’. [55.4] éredov B¢
TopAoNTOL TOVG HEPTVPOG, EMepOTY ‘“ToDTOL BovAetol Tig KaTNYOPEly;” KAV wev §
TG KOTNYOPOG, dovG Kotnyoplav kol dmoloyloy, oUte didwotv &v uev i BovAf) v
gnyetpotoviay, év 08 1 dikootnple TV yHeov: £0v 8¢ undeig fovAntot Kot yopely,
e0BV¢ Sidwot v yhgov: kol mpdtepov uev eig evéPaddre Ty yigov, viv 8 dvdykn
navtog éoti droyneilesBot mept adTdv, va Ev T1g movnpdg AV naAAEEn Tovg
Kotnyopovg, £nl 101¢ d1kasTalg yévntot To0Tov Amodokiudcol.

Lipsius (1905-15: 273-274), noting in particular the legal requirement for the Basileus to
have a wife in her first marriage (implying that the A¢h.Pol.’s list was incomplete even in
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some other texts which allude to one or more of Ath.Pol.’s questions,68 perhaps the
most interesting of which are Pollux 8.85-86 and Dein. 2.17-18. The first of these is
broadly similar to Ath.Pol., but omits the family tombs, and replaces the question
about taxes (Tt téAn <et> telel) with one that is apparently about Solonian
property classes, which is certainly something we might have expected to find if the
list of questions goes back to an early date.”” Deinarkhos, on the other hand, who is
the only author to set the dokimasia questions in a context that is explicitly wider
than that of the Nine Arkhons, omits the questions relating to parentage and
household cult, includes Ath.Pol.’s clause about taxes, but introduces his version
with an otherwise unattested question about the candidate’s character:

[2.17] Moreover, when examining those who are about to administer some aspect of
public affairs, [they ask] what his personal character is, whether he treats his parents
well, whether he has undertaken his campaigns on behalf of the polis, whether he
has ancestral tombs, and if he pays his taxes; [2.18] Aristogeiton cannot show that
any of these qualifications are attributable to him.”

Scholars have sometimes sought to read these questions as evidence that moral or
civic virtue, alongside legitimate citizen birth, had a formal status as criteria to be

tested at the dokimasia of public officials.

"' But Athenian law classified
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the case of one of the Nine Arkhons), and similarly for Generals to have land in Attica,
for bouleutai to be aged at least thirty, etc.

E.g. Xen., Mem., 2.2.13 (upkeep of parents and care for their grave, in a context of
dokimasia probably of Nine Arkhons, cf. the prospect of the candidate sacrificing on
behalf of the polis); Dem. 57.66-70 (framed as hypothetical dokimasia of Thesmothetai,
and phrased as a sequence of questions and answers, emphasising the range of witnesses
to the speaker’s parentage, especially those who are relatives or who share in specified
cults or family tombs); and Dein. 2.17-18 and Pollux 8.85-86, both discussed in the text.
Pollux 8.86 (dokimasia of Thesmothetai, or possibly of Nine Arkhons more generally): et
10 tipunpo €otv avtols, “if they have the timeéma™). The absence of Solonian property
classes in Ath.Pol.’s list led Hignett (1952: 207) to argue that the procedure could not
antedate Kleisthenes, but others have disagreed (“das hohe Alter ihrer Fassung”, Lipsius
1905-15: 272; “an ancient institution”, Rhodes 1981: 617).

Dein. 2.17-18: pdg 8¢ 100T01g AvakplvovTeg ToVG TV KOV@V Tt LEAAOVTOG S1o1Kkely,
ig €671 TOV 1810V Tpémov (an internal accusative, presumably), el yovéog eb motel, el
T0G oTpotelog vrEp ThHe TOAews EoTpdtevtal, el Nplo. TaTpd £0TLY, €l To TEAN TeEAET
[2.18] GV 0082y B &got Sel€an suuPBePndg Apiotoyeltov b Td.

Thus for instance Busolt-Swoboda (1920-26.ii: 1072) “personenrechtlichen Befdhigung
und biirgerlichen Wiirdigkeit”; cf. Borowski (1976: 81) “was the man just elected a solid
citizen who paid his taxes, performed his military service, and respected his parents?”
Feyel (2009: 158-159) suggests that dokimasia of public officials ceases to have political
significance from 380 as the generation of those involved in the civil war dies out, at
which point it ceases to be a test of politics and becomes a test of morals, but his
examples (e.g. p.162, p.168) for moral criteria are Lys. 16 and Lys. 31, which in my view
mis-reads the case (cf. n.73 and n.75 below), and which certainly belong well before 380.
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maltreatment of parents, alongside what we would regard as public matters such as
failure to undertake military service or unpaid debt to the state, among offences
punishable by atimia or deprivation of citizen rights (Hansen 1976: 72-73). On this
basis, it seems reasonable to read the totality of Ath.Pol.’s formal questions as
representing an ideological construction of what it was to be a citizen, not least in a
world where citizenship was something to be inherited from your parents and ideally
transmitted to your descendants (hence the constitutional significance of filial
respect), and where the primary contribution of the citizen to his city was as
soldier.””

The only one of these texts that might suggest a contrary reading is the
Deinarkhos passage quoted above, where the reference to individual character
(tropos) is used for this purpose by Adeleye (1983: 298). However, Hashiba (1997-
98: 3) has rightly objected that it is methodogically unsound to give precedence to a
text where it is so obviously in Deinarkhos’ interests to attack Aristogeiton on
character grounds — to which we may add that one of the reasons why Deinarkhos
has phrased his passage as a series of indirect rather than direct questions may be
precisely to blur the distinction between official questions and authorial comment.

It is of course true that Mantitheos in Lys. 16 claims that it is appropriate for a
dokimasia-defence to pay attention to the whole of the candidate’s life, but this
again needs to be read in terms of the speaker’s forensic strategy rather than as a
statement of law,73
404/3, where he seems to have a pretty shaky record, in favour of an extended
presentation of his own curriculum vitae.

since it allows him to pass fairly quickly over the events of

Having said this, however, it is important not to concentrate solely on the formal
questions. This is to my mind the weakness of Headlam’s analysis,”* which narrowly
preceded the publication of the Ath.Pol., and which understandably therefore takes
no account of the latter’s statement that the formal questions were succeeded by the
invitation, “Does anyone wish to accuse this man?” (4th.Pol. 55.4, quoted at n.66
above). To phrase the invitation in this way is to offer something of an open goal,
and it is notable that the Lysianic dokimasia speeches, which are of course the only
ones where we can analyse the arguments of at least one side of the dispute, say very

2 I am therefore not persuaded by Adeleye’s attempts to distinguish between citizenship
and civic responsibility (Adeleye 1983: 296), or to classify behaviour towards parents as
a private matter (“It goes without saying that [treatment of parents] applies more to a
candidate’s private life than his legal qualifications as a citizen”, Adeleye 1983: 299).

7 Thus rightly Hashiba (1997-98: 2-3), against Adeleye (1983: 298). For the weaknesses of

Mantitheos’ claim not to have returned in time to serve in the cavalry under the Thirty,

see briefly Todd (2000: 179).

“The proceedings were as a rule almost formal: they consisted in putting to the newly

elected magistrate certain questions; if they were satisfactorily answered the matter was

at an end: if it appeared that the man did not possess some of the qualifications he was

excluded” (Headlam 1891: 98).
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little about anything relating to the Ath.Pol.’s formal questions,” but instead focus
almost entirely on the political record of the candidate during the civil war of 404/3,
typically with the allegation that he supported the oligarchs, or at least that he failed
to support the democrats.”®

The choice of the language used to describe this invitation deserves attention. It
is certainly true that the automatic nature of the process, together with the absence of
evidence for any further penalty being imposed on a rejected candidate (who seems
simply to have been disqualified from the office under consideration), together serve
to distinguish the dokimasia of public officials from an ordinary trial.”” This makes
it all the more notable that Ath.Pol. gives formal status within the proceedings to the
verb katégored, which is typically used of a prosecutor, and such usage is matched
by the fairly consistent deployment of such language across the dokimasia
speeches.”

One of the most striking features of Ath.Pol.’s account is the impression that
each case is heard in turn at a single hearing, with no indication of any possibility for
adjournment.”” Such a process would of course allow the accuser to come prepared,
since it would presumably be obvious which officials were going to have their cases
heard on which day, but would require the defendant to improvise — thereby
implying that those who do commission a logographer must have either long pockets
or good cause to fear the prospect of challenge, which would cast an interesting light
particularly on Mantitheos’ case. Michael Gagarin has indeed suggested to me prima
facie that there must have been some process to sort out contested cases and reserve
them for later discussion, but on reflection I am not sure that we should expect
Athenian legal procedure to be constructed in the interests of those candidates who

> The only real exception is the allegation that Philon treated his mother badly, to the

extent that she entrusted her burial to a non-relative (Lys. 31.20-21: it is of course
possible that this happened while Philon was living in Oropos). The care taken by
Mantitheos to emphasise his campaign record may well represent an attempt to play the
formal questions as a strength (Lys. 16.12-18), and the emphasis on Philon’s failure to
support either side in the civil war either militarily or financially (Lys. 31.9 and 31.15, cf.
following note) may perhaps be an attempt rhetorically to suggest that this is the
equivalent of failure to undergo campaigns or pay taxes to the polis.
Lys. 31.8-13 formally alleges a failure to support either side, but makes clear in passing
that it is the Peiraieus democrats that Philon ought to have joined (e.g. 00 y&p AABev eic
tov Iepaid at §9, edtuyodviag OpdV MUdg £toAuc mpodiddvor at §10; cf. also
BonBficon eic tov [Mepand and xpiuot’ eiceveykely eig 10 TARB0G TO Luétepov at §15).
Thus MacDowell (1978: 168); cf. for contrast MacDowell’s comments on the dokimasia
of orators, at n.28 above.
Katégoreo with its cognates is used three times in Lys. 16, six in Lys. 25, five in Lys. 26,
four in Lys. 31, twice in the extant portions of Lys. frag. Eryximakhos. (Cf. also eight
times in Lys. 24.)
" Thus e.g. Busolt-Swoboda (1920-26.ii: 1073 with n.2), MacDowell (1978: 168), Rihll
(1995: 95).
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wish to commission logographers, and am again struck by the absence of a board of
dokimastai (cf. n.42 above) to prepare the cases in advance.

We return finally to the issue of politicisation, where the interpretative problem
is to determine how far such politicisation of the dokimasia procedure is a special
feature of the generation after 403, and whether that is therefore, in Headlam’s
terms, an abuse of process and a mechanism for evading the terms of the Amnesty of
403/2, which prohibited the “remembering of wrongs” (mnésikakein).*" Several
arguments have been put forward to suggest that political charges at the dokimasia
were not a breach of the Amnesty.*’ Many scholars, for instance, have read Lys.
26.9 as evidence that there was a statutory change in the dokimasia procedure at
some stage after 403, since the passage claims that the intention of the legislator had
been to weed out those who had held office under the oligarchy.* But it looks more
like an example of a standard topos in the orators, whereby statements about the
legislator’s intention are an attempt to lend greater authority to what is simply an
inference about present and (in the speaker’s view) desirable practice® — not least
because legislative change of the type envisaged could be argued simply to transfer
the problem from one of individual into one of collective mnésikakia.

The other type of argument that has been put forward in this context is that what
is going on in the Lysianic dokimasia speeches does not represent a peculiar and
temporary process of politicisation, but rather that contestation of the dokimasia on
political grounds was at all times more frequent than we might imagine.** For

5 In a series of studies, Carawan (2001, 2002, 2006) has sought to read this clause as a
repudiation of out-of-court reprisals rather than in the traditional sense of an amnesty as a
cancellation of claims, but this view has not generally won favour.

E.g. the argument of Dorjahn (1946: 32) that dokimasia attacks must have been a
“recognised exception” to the Amnesty because they happened, and that of Cloché (1915:
395) that cases like that of Mantitheos should not be counted as breaches of the Amnesty
because we do not know that he was rejected (though this seems to be contradicted by
1915: 397, which claims that rejection would not have breached the Amnesty anyway).
Lys. 26.9: 6 Beig tov mepl 1@V dokipocidv vopov ovy fikioto tdv &v dAryapyig
dpEdvtav éveko #0nkev (“the man who made the law about dokimasiai did so not least
because of those who had held office under an oligarchy”: for the plural dokimasiai, see
n.54 above). The fullest statement of the case for post-403 legislation is Hansen (1978:
319) and (1979: 36-37), who is followed by Roberts (1982: 21 n.33) and with slight
difference over date by Adeleye (1983: 303-304); a similar reading was put forward
previously but very briefly by Bonner (1933: 13), and now again by Feyel (2009: 155).

8 Thus e.g. Weissenberger (1987: 225), Wolpert (2002: 70). Liibbert (1881: 63) had
previously suggested that Lysias is simply imputing his own view here to the legislator.
There is also the problem of combining the passage with Lys. 16.8, where Mantitheos
claims that if he had served in the cavalry he could still expect to pass his dokimasia
(though the two texts are not entirely exclusive, since there could be a distinction
between former cavalry and former office-holders).

The other known fourth-century cases are listed at n.17 above: it is hard to see the nature
of the charge without a surviving speech (and we certainly cannot tell anything about
charge against Polyeuktos, which is just a title), but we hear hints of allegations against
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instance, Lipsius (1905-15: 274-275 with n.22) argued rather cautiously that a
passage in Aristophanes’ Knights showed that anti-democratic sentiments could be
used against candidates as far back as the 420s,* and Bonner (1933: 13 with n.35)
sees this as proving that politicisation of the dokimasia was nothing new, but
although the Knights passage is undoubtedly evidence for the threat, there is in fact
nothing in the text to suggest dokimasia as a context.*® Rihll (1995: 95) has similarly
argued that Theogenes’ need for Stephanos’ support at his dokimasia as Basileus
indicates that this was much more than a formality;*” and that the introduction of
plenary and secret voting, even in cases where there was no accuser, indicates an
intention to make it a serious procedure (Ath.Pol. 55.4, quoted in text at n.66
above).*® But we are not told precisely what help Stephanos offered, which might for
instance have been no more than organising sufficient witnesses to demonstrate the
citizen paternity of the evidently inexperienced Theogenes; while the shift to plenary
and secret voting need indicate no more than moral panic or possibly one scandalous
case.

When I discussed the Lysianic dokimasia speeches in my PhD thesis (Todd
1985: 117-128), and again more briefly in my first book (Todd 1993: 287-289), 1
came down heavily in favour of Headlam’s opinion that the political use of the
dokimasia in the generation after the civil war was not only a temporary

both the remaining candidates that if proven could form a good legal basis for rejection:
Aristogeiton as an alleged state-debtor, and Demosthenes as an alleged homicide.
Aristophanes, Knights, 447: 1ov nénnov eival gnui cov v Sopvedpav (“I will claim
that your ancestor was a member of [the tyrants’] bodyguard”™).

The only firmly-attested pre-403 case of contested dokimasia is Theramenes’ rejection as
General probably in 405 (Lys. 13.10), which is unique in being an elected office (cf. n.15
above). There is dispute over the reasons for his rejection: Lysias claims it was because
he was thought not well-disposed to the democracy (ov vouiovteg ebvovv givon 1@
nAnBet 10 Luetépw), but this could reflect perceptions at the date of the speech in ¢.399.
Other possible motives for rejection suggested by modern scholars include the part which
he had played at the Arginousai trial (e.g. Lehmann 1972: 205 with n.10, Ostwald 1986:
443), his relations with Alkibiades (Buck 1995: 20 n.36), or even the suggestion that he
may have been subject to partial atimia (Adeleye 1983: 300-301, on the basis of Andok.
1.75). Of hypothetical cases prior to 403, Plato Comicus frags. 166-167 K (discussed by
Traill 1981) envisages rejection of Hyperbolos at a dokimasia for some category of
public office at a date before the end of his political career in ¢.416, but this may be on
the technical grounds that he is putatively not a citizen (reading movnp® xol EEvo as
hendiadys).

Dem. 59.72, presenting it as part of a plot laid by Stephanos to gain influence over the
unsuspecting Theogenes, who is described as dvBpwmov ebyevii uév, mévnro 8¢ xol
Gmelpov mpayudtov (“a man who was well-born, but poor and inexperienced in public
affairs”).

Rihll’s other arguments relate to Lysias’ failure to make more of Theramenes’ rejection
(on which see last-but-one note) and to the way in which Lys. 31.33-34 presents the
expectation that there will be candidates who fail (but this relates to a period when rates
of contestation and presumably therefore of failure seem to have been unusually high).
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phenomenon but also an abuse of process. Since then I have modified my view, at
least at the margins, primarily as a result of further thinking about the similarities in
function between the dokimasia of public officials at Athens and the constitutional
rule requiring the US Senate to hold confirmation hearings for a range of
presidential nominees, including most notably Supreme Court Justices.®

Two points emerge from the US literature on confirmation hearings. The first is
the way in which the frequency and seriousness of contested cases particularly for
Supreme Court Justices has varied across time,”’ with a much greater frequency of
such cases in the nineteenth century, relatively few in the first half of the twentieth,
and a much heavier degree of contestation (as illustrated by the greater length of
confirmation hearings even in cases where the candidate is eventually confirmed) *’
in the period since 1969 and especially since 1987. It would be unwise to suggest
any direct parallel here, but it does not seem unreasonable to suggest that
contestation and/or politicisation of this sort of confirmation process is the sort of
thing for which fashions can change over time, and that the success or near-success
even of a single case can encourage copy-cat tactics on the part of allies or
opponents.”

The second point which emerges from the US material, and for our purposes
perhaps the more interesting one, is the continuing debate over whether the
ideological scrutiny of Supreme Court justices, which has become so much the

8 1 should perhaps note that there is no UK equivalent for this process, so I am speaking

here as an outsider, on the basis of secondary works of US political science and
constitutional law. I am grateful to the University of Texas at Austin for hospitality as
Visiting Scholar in March-April 2009, and the opportunity to discuss these matters in
detail.

Gerhardt (2003: Ixxix-lxxxii) tabulates cases of Supreme Court nominations that were
rejected or withdrawn: of these, 21 cases fall within the period 1793-1894, including
eight rejections, seven of which occurred when the Senate majority was from the
President’s own party (for voting figures, see the table in Tribe 1985: 142-151). By
contrast, Gerhardt records only one subsequent rejection (in 1930) and two withdrawals
(both in 1968), before the rejections of Haynsworth and Carswell in 1969-70 and of Bork
in 1987 (both nominated by Republican presidents and rejected by Senate under a
Democrat majority): it is the last of these in particular which has set the tone for the
examinations of judicial ideology which have dominated the majority of subsequent
confirmation hearings.

For speedy confirmation as the norm in the period 1897-1967, see Cominskey (2004: 14).
In recent US cases it seems mainly to have been Republican nominees who have run into
most difficulty: Cominskey (2004: esp. 66) suggests that Clinton’s nominations were
more pragmatic, but notes that nominees from Presidents of both parties can now expect
much greater scrutiny especially of their judicial ideology. In the Lysianic corpus, the
objections are in each instance based on support for the oligarchs in the specific past
context of the civil war (or in Philon’s case a failure to support the democrats, cf. n.76
above), though the rdle played by Thrasyboulos of Kollytos in the cases of Leodamas
(Arist., Rhet., 2.23.25 = 1400a32-36) and of Euandros (Lys. 26.21-24) suggests that
patterns of support may also have been affected by personal considerations.
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pattern since 1987, is or is not a legitimate reading of the “advice and consent”
clause of the US constitution.” Liberal scholarship, perhaps predictably, tends to
argue that some at least of the founding fathers did envisage ideological scrutiny,”*
against legalist critiques which attack the post-1987 process as trivialising. Once
again, it would be unwise to suggest any direct parallel with Athens;”> but I am
inclining towards the view that rather than seeing the temporary politicisation of the
dokimasia as a clear abuse of process, we should instead consider the hypothesis that
nobody actually knew whether such politicisation was or was not a threat to the
Amnesty, perhaps because nobody had thought to work out this sort of detail in the
summer of 403.%° Quite where such flexibility would leave the political significance
of the Amnesty is another matter.
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LORENZO GAGLIARDI (MILAN)

ATHENIAN DOKIMASIAI
A RESPONSE TO STEPHEN TODD

Stephen Todd has carried out a clear analysis of some of the main questions
concerning the dokimasia in Athens in the classical age. In my response, I am going
to concentrate on three main issues which I believe deserve major focus.

1. Todd has pointed out, among other things, that we should talk about various
types of dokimasiai instead of one single dokimasia and has tried to identify the best
way to classify them.

It is worth noting that, in classical Athens, all the magistrates appointed by lot
(including the 500 bouleutai), all the elective magistrates (including the strategoi),
as well as ambassadors, heralds, orators, ephebes, newly enfranchised citizens,
priests, orphans, invalids, cavalry, horses, mounted skirmishers, foot-soldiers that
fought in the ranks of the cavalry, public buildings, ships, coinage and peplums
underwent or were likely to undergo dokimasia. It is particularly difficult to identify
one main dokimasia procedure because of the heterogeneous nature of its subjects
and because of the fact that some of them came under the exclusive jurisdiction of
the boulel, some of the boule first and then of the law courtz, some others only of the

! Cavalry, horses, mounted skirmishers, foot-soldiers that fought in the ranks of the

cavalry, orphans, invalids and, according to [Arist.] Ath. Pol. 46.2, public buildings,
which were probably scrutinised by technical experts, as pointed out by Feyel in his
recent work (p. 111).

Archons and, possibly, bouleutai. The latter are said to have undergone a double
dokimasia ([Arist.] Ath. Pol. 45.3), although Rhodes, 543, had already pointed out that
they did not have to undergo any dokimasia before the law court; these remarks are
confirmed by the recent and convincing thesis of Feyel, 167 f., who noted that Lysias’
orations no. 16 and 31, delivered before the boule, do not seem to be followed by another
debate before the dikasterion. Hence, given also that these orations date back to the
beginning of the fourth century B.C. (Lys. 16: 392-389; Lys. 31: 394), Feyel has come to
the conclusion that the dokimasia of bouleutai before the law court is likely to have been
introduced between 394 circa and 330, the approximate date of the Aristotelian Ath. Pol..
However, in my opinion, it has not yet been proved whether bouleutai had ever
undergone any scrutiny before the dikasterion. Another related issue debated among
modern scholars is whether the examination for archons and bouleutai (assuming that the
bouleutai should be involved in this debate) before the dikasterion was mandatory or
only took place if the candidates in question had not passed scrutiny before the boule. It
is worth noting, incidentally, that although one could be inclined to favour the first
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law court’. We know" that the dokimasia of ephebes was first conducted before the
deme, subject to appeal to the law court, and before the boule if they passed the first
scrutiny. Some technical dokimasiai, for example for ships and coinage, were
entrusted with an expert dokimasthes’. We have no information about the carrying
out of other specific dokimasiai®. In some cases, the dokimasiai started ex officio
(for example that of archons, on whose dokimasia we are particularly well
documented thanks to [Arist.] Ath. Pol. 55) but this was not the case with others
(such as 0rat0rs7).

This is why I agree with Todd on the need to talk about various dokimasia
procedures® and I believe that the best way to classify them is the one recently
suggested by Feyel’, who has distinguished between technical-financial dokimasiai
and political dokimasiai'®. The latter should be further subdivided into those which
were carried out ex officio and those which started on the application of one party.

Lys. 26.9 supports this opinion by referring explicitly to a “law on dokimasiai”
(in its plural form), which, according to him, did not allow all those who had held an
office during the years of the oligarchic government to become magistrates''.
Therefore, a law that provided for various dokimasiai at the same time existed after
404. As we will see below, more laws on one single dokimasia were probably
enacted over time too.

possibility after reading [Arist.] Ath. Pol. 45.3, Ath. Pol. 55.2-4 and Dem. 20.90 are
likely to convince us to favour the second, as appropriately maintained by Lepri Sorge,
427 ff.

The other magistrates, orators, newly enfranchised citizens (Dem. 59.105-106) and
peplums, assuming that they underwent dokimasia, as apparently confirmed by [Arist.]
Ath. Pol. 49.3 (who specifies that the jurisdiction of the law court had replaced that of the
boule in the case of peplums). Feyel does not consider the scrutiny of peplums as a
dokimasia.

4 [Arist.] Ath. Pol. 42.

The dokimasthai for coinage were two public slaves, one working in the agora and the
other in Piraeus. See Feyel, 86.

Ambassadors, heralds, priests.

On this point, see the debate between D.M. MacDowell and me, published in Symposion
2001, Wien 2005, 79-97, which Feyel has unfortunately ignored in his recent work.

I also agree with Todd’s opinion that the Athenian dokimasia procedure should not be
interpreted as an abuse of process, but rather as an essential tool — particularly with
respect to political dokimasiai — to judge all those who are going to become magistrates
in a direct democracy mainly based on election by lot (on this point, also see Feyel, 218
f).

Cf. the index for the volume Feyel, 407 {.

It is not an unmistakable distinctive criterion because it does not account for the
difference between technical and political dokimasiai. For example, according to Feyel
(73 ff.), dokimasiai of orphans and invalids should be considered as technical but could
also be counted among the political ones.

Dokimasia in its plural form is also quoted in Lys. 16.9.
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2. I would also like to focus on the second point analysed by Todd, i.e. whether the
political dokimasiai only judged the civic virtue of the candidates or also their moral
virtue per se. The latter opinion has been borne out by Adeleye' but opposed by
Hashiba'® and, now, by Todd".

I would support Todd’s argument on this point, because the sources available to
us apparently show that a citizen’s lifestyle was only important, for the purposes of a
dokimasia, to infer whether he was sufficiently virtuous, in his capacity as public
official, to prevent him from having any negative influence on his fellow-citizens'’.

The opposite thesis has been mainly supported by two sources: Lys. 16.9 and
Dinarc. 2.17. The former maintains that dokimasia candidates should account for
their whole life, whereas the latter has been interpreted as indicating that the
dokimasiai of magistrates were supposed to judge, besides a series of specific
questions, the candidates’ idios tropos, i.e. their character.

In fact, I believe that the former of the above arguments is highly rhetorical and
cannot be interpreted in strictly technical terms. As for the latter, it seems to me that
the scrutiny concerning the idios tropos should not be deemed as additional to but
rather as encompassing the others successively listed by the orator. In other words,
the following short list is only a sort of analytical explanation of how candidates’
idios tropos was scrutinized during the dokimasiai.

3. Finally, I would like to make some further remarks about Todd’s observations
on the matters tested during the dokimasiai of magistrates and orators. The list of
matters for the former is found in [Arist.] Ath. Pol. 55.3, whereas those regarding the
latter are listed in Aeschin. 1.28-30. Todd has properly suggested that the first of
these lists is incomplete, in that it would only include some of the main questions
discussed during the dokimasia of magistrates. Since the latest works of scholars
have shown different views on this matter, I would like to take it a bit further.

According to [Arist.] Ath. Pol. 55.3, when the archons were scrutinised, they
were asked: 1) whether they had a cult of Apollo and Zeus; 2) whether they had
family tombs; 3) whether they treated their parents well; 4) whether they paid their
taxes; 5) whether they had performed their military service. (These first questions
are included in the first column of the table at the end of this paper.) After replying
to the questions, the archons had to produce witnesses to their statements. The
dokimasia did not finish like that, however, because at this point anybody could
stand up and accuse the candidate.

Aeschin. 1.28-30 has allegedly reported the contents of the law on the
dokimasia of orators (which is specified in the second column of the table). We

12 Adeleye, 298 .

" Hashiba, 1 ff.

" See also Todd, 288 f.

'S This is even more evident if we take account of the questions dealt with during a
dokimasia. See [Arist.] Ath. Pol.55.3-4 and Aeschin. 1.28-30 in particular.
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learn that reasons for not passing the dokimasia included 1) maltreatment of parents;
2) failure to fulfil military service; 3) prostitution; 4) squandering one’s ancestral
patrimony .

Some questions regarding the dokimasia of orators coincide with those analysed
in [Arist.] Ath. Pol. 55.3 but only some of them. Starting from this preliminary
remark, Feyel has compared the dokimasia of archons with that of orators and has
come to the conclusion that they were different because emphasis was given to
prostitution and squandering one’s ancestral patrimony only by the latter, and to the
cult of Apollo and Zeus, the family tombs and payment of taxes only by the
former'”.

We could obviously agree with Feyel’s conclusion only if we were sure that the
two lists are complete but I have reasonable doubts about that. We should also
consider that Aeschines’ first oration dates back to 346, the Aristotelian Athenaion
Politeia is probably datable to the 20s of the fourth century B.C., whereas the
institution of the dokimasia definitely goes back to an earlier date. We know for
sure that the dokimasia of magistrates dates back at least to 430'* (or even before),
since circa 430 may be the date of the pseudo-Xenophontic Athenaion Politeia
which refers to it'". Great caution should be therefore exercised in outlining the
features of both dokimasiai and in contextualising the source of our information. As
we shall see below, a diachronic approach to the study of the main political
dokimasiai is advisable in that their development covered a historical period of at
least one century.

First of all, it is worth noting that there are three other sources dealing with the
questions that were put to the candidates who were to hold a magistracy or, more
specifically, were to be archons, i.e. Xen. Mem. 2.2.13 and Dinarc. 2.17 (for
magistrates) and Poll. 8.85-86 (explicitly referred to thesmotetai but manifestly
applicable to all the archons). Each of these sources accounts for some of the
questions listed in [Arist.] Ath. Pol. 55.3, which proves that the questions which the
Aristotelian Ath. Pol. only referred to archons were in fact applicable to all the
magistrates. It should be noted, however, that none of the three sources accounts for
all the Ath. Pol.’s questions (as synoptically shown in the table below®’). This

The Greek text gives an articulate description of the four cases, but the synthesis I have
provided is enough for the purposes of this paper.

Feyel, 206. The works of other eminent scholars confirm this opinion (cf. Lipsius, 269
ff.).

'8 As shown in Feyel, 22 ff.

19 [Xen.] Ath. Pol. 3.4. Cf. Feyel himself (32 f.) as the latest account of the date of this
work.

Columns 3-4-5. As shown in the table, it is uncertain whether Poll. 8.85-86 mentions the
question of tax payment. I am inclined to think so because, to my mind, the mention of
the timema contained in that passage should be referred to this issue. Otherwise, we
should deduce that the question concerning the timema was another question of the

20
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confirms the allegation that each of them includes an incomplete list and should lead
us to doubt that [Arist.] Ath. Pol. 55.3 and Aeschin. 1.28-30 contain complete lists.
In fact, there is evidence that points to the following conclusion: both lists should be
supplemented with other items depending on the type of dokimasia and periods of
the Athenian history, as I am going to argue”'.

1) It is certainly true that [Arist.] Ath. Pol. 55.3 does not mention prostitution
with regard to the dokimasia of magistrates but it is likewise true that Aeschin.
1.21%% accounts for the existence of a law which provided that those who had
prostituted were not allowed to hold any arché™. This source does not make any
explicit reference to any dokimasia. Nevertheless, the question of prostitution could
probably be raised during the dokimasia of magistrates as it certainly could during
that of orators: anyway, why would a prostitute-orator be rejected at his dokimasia
and a prostitute who was magistrate designate pass it?

2) Lys. 26.9 quotes the “law on dokimasiai”’, which prevented those who had
held a magistracy under the oligarchy from passing the dokimasia®, although there
is no explicit mention of the kind of dokimasia which could not be passed. It should
be observed that Lys. 26 was delivered during the dokimasia against an archon
designate. Therefore, the provision at issue certainly concerned the dokimasia of
archons. However, use of the plural form in the phrase “law on dokimasiai” leads us
to deduce that the question was also relevant to other dokimasiai, and we actually
know that the question was also addressed during two dokimasiai of bouleutai and
one dokimasia of a magistrate designate who has not been clearly identified®.
There is no account of this, however, in the Aristotelian Ath. Pol., nor in any other
sources*®. I believe that this law was passed in Athens between 403 and 382%, the

dokimasia of archons not listed in [Arist.] Ath. Pol. 55.3, nor in any other source
available to us.

The information that I am going to classify is summarised in columns 6-10 of the table
below.

Column 6 of the table.

On this point, cf. Cantarella, 73 ff.

As is well known, Lys. 16.8 maintains the opposite, i.e. that many bouleutai had a
magistracy under the oligarchy. This divergence is due to the fact that Lys. 16 is an
oration written in defence of a candidate scrutinised during a dokimasia, whereas Lys. 26
is an oration having the opposite purpose. To my mind, in Lys. 16 the logographer had
decreased the scope of the law to favour his client, whereas Lys. 26 makes a faithful
account of it. For the opposite view, see Medda, 86 f., nt. 8. On this point, see also
Feyel, 168. Irrespective of the scholars’ opinions, it cannot be denied that in all four of
Lysias’ orations delivered at a dokimasia (Lys. 16, 25, 26, 31), the question at issue is
always whether the candidate had held an office under the oligarchy.

The question that I address here is dealt with in Lys. 16 and 31, concerning the dokimasia
of a prospective bouleutes, as well as in Lys. 25, for an individual who was going to hold
an unknown office.

% However, see Lys. 25.14.
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probable year of Lys. 26, which mentions the oligarchy of the Thirty of 404**. This
proves that at least one new item was added over time to the list of questions put
during the dokimasia of magistrates, or, in other words, that the dokimasia of
magistrates was revised, if one thinks that the other requirements listed in [Arist.]
Ath. Pol. 55 go back to an earlier date.

3) We learn from Dem. 59.72 that the archon-basileus was asked at his
dokimasia whether he had married a virgin citizen. If he had not, he had to
undertake to do it*’. However, there is no account of this requirement in [Arist.]
Ath. Pol.’.

4) Xen. Mem. 1.2.35 mentions the obligation for bouleutai to be aged at least
thirty. Although it is not specified in this source, this precondition was very likely
to be tested during the dokimasia.

5) According to Dinarc. 1.71, strategoi and orators were supposed to have
procreated in compliance with the law (i.e. have legitimate children’') and to have
land (in Attica)32. Here, too, the mention of the dokimasia seems to be only
implicit”. Scholars have different views of the above-mentioned allegation by
Dinarchus. Some of them think it is valid with respect to the strategoi, sharing the
idea that they were supposed to have land in Attica to ensure their actual
involvement in the defence of the territory®*. Others maintain that it cannot apply to
orators™” for two major reasons: this prerequisite is not mentioned in Aeschin. 1.28-
30 and at least one orator is known to have spoken in public without having had any
children®®. The first of these objections cannot be sustained because, as we said
before, there is no evidence that the list drawn up by Aeschines is complete. As to
the second, Timarchos himself was attacked by Aeschines during a dokimasia of
orators after he had spoken many times in public and prostituted, and I believe that
he would have continued to be a rhetor had he not been attacked by Aeschines on

" Todd has expressed a different view on this point in the article to which this paper

responds.

28 Lys.26.10.

* Dem. 59.75.

e Feyel, 180, with his bibliography (the author, of course, knows very well that the

dokimasiai of individual types of archons had their special features).

As evidenced by [Arist.] Ath. Pol. 4.2, which I quote immediately below.

*2 Cf. Caillemer, 325.35.

3 This has not been confirmed by Frohlich, 125. Dinarc. 1.71, besides orators, only
mentions the strategoi, but it seems that the rules governing the dokimasia of the latter
also applied to all the other magistrates having military duties. Cf. [Dem.] 40.34, as well
as Feyel, 187, as concerns taxiarches and also [Arist.] Ath. Pol. 42 with respect to
hipparches. A general reference to the dokimasia of strategoi can be found in Lys. 15.6.

* Feyel, 190.

3 Cr Harrison, 1.19.1 and 11.205 4; Ober, 119; Worthington, 235; Fisher, 159; MacDowell,

81.

I.e. Andocide, when the orations On the Mysteries and On his Return (Andoc. 1 and 2)

were delivered. See par. 148 of the former. Cf. MacDowell, 81.

31
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that occasion’’. Actually, as concerns the dokimasia of orators, if nobody had
troubled to attack an orator initiating an epanghelia dokimasias against him, the
scrutiny procedure would not have even started.

To my mind, the opinion expressed in Dinarc. 1.71 may be deemed reliable in
light of [Arist.] Ath. Pol. 4.2, which informs us that, in Drakon’s time, only those
who were able to declare a non-mortgaged capital of at least a hundred mines and
had legitimate children aged at least ten could be elected strategoi and hipparches.
As is well known, this passage is not fully reliable because it dates the existence of
the strategoi back to the seventh century B.C. whereas they were introduced towards
the end of the sixth century B.C. It is possible, however, that the requirements
specified in [Arist.] Ath. Pol. 4.2 have not been totally made up. They might also
not reflect the political situation of the fourth century B.C. but rather a situation
dating back earlier, for example to the fifth century B.C., which, in turn, had its
roots in an earlier period®. Likewise, Dinarchus may have not invented his
reference to the laws but only have quoted rules that applied at least to the
dokimasia of strategoi and orators in the past. In his time, those rules were archaic
and perhaps no longer applicable, although they had never been formally repealed.
Therefore, to my mind, the law quoted by Aeschin. 1.28-30 was exclusively
supplemented with previous provisions governing the dokimasia of orators®’.

This comprehensive review leads us to conclude that there existed many
different dokimasia procedures, as set out at the beginning of my analysis and also
maintained by Todd, each governed by a multitude of laws enacted over time.
These laws, as subsequently amended, had given rise to a “stratified” legislation
which overall may seem more complex than what we would be inclined to think if
we took separately [Arist.] Ath. Pol. 55.3 for the dokimasia of magistrates and
Aeschin. 1.28 for that of orators. Actually, neither one of these sources provides a
comprehensive list of the questions put during the dokimasia at issue, at the time
each of the sources was written. Furthermore, the rules governing the various
dokimasiai are very likely to have changed over time.

In Aristotle’s time, prospective magistrates were not only asked the five
questions mentioned in Ath. Pol. 55.3: these questions were put ex officio to the
candidates but the procedure actually started after they had replied, when any citizen
could take the floor and attack them. At this point, the scrutiny was carried on with
respect to other questions, including at least prostitution’’, squandering one’s

7 Gagliardi, 95 f.

3% Thus, Piccirilli, 176. My statement suggests that political dokimasiai are older than what
is inferable from the sources currently available to us (see Feyel, 22 ff.). These remarks,
however, are mainly speculative and cannot be further developed in this paper.
Moreover, incidentally, the law governing the dokimasia orators mentioned by Aeschines
was probably not recent at that time too, as specified in Aeschin. 1.33.

" Aeschin. 1.21.

39
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ancestral patrimony®' and support of the oligarchy**. Also note that, depending on
the magistracy office and/or in some periods of Athenian history, the dokimasia
concerned other different topics, such as matrimony, age, the existence of legitimate
children and land property. When orators underwent their dokimasia, they were not
asked ex officio questions and I believe that their dokimasia too was very likely to be
about some further questions, apart from those listed by Aeschines in his oration
against Timarchos.
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ROBERT W. WALLACE (EVANSTON, IL)

SOKRATES AND DEMOCRATIC LAW:
PLATO’S CRITO AND APOLOGY

Notwithstanding the widespread support for written law in ancient Greece,
conservative Athenians advanced eight different arguments against law over one
hundred years starting in 458." I shall summarize these arguments, as I shall soon
need them. First, old laws are good but new laws are bad, an argument first in
Athena’s foundation speech for the Areopagos in Aeschylus’ Eumenides: “may the
citizens not pervert the laws by evil influxes; for by polluting clear water with mud
you will never find good drinking” (lines 690-95). Although probably not by
Aeschylus, Prometheus Bound also disparages Zeus’s new laws (lines 150-51, 404).
Second, the unwritten laws of the gods are superior to the written laws of the city,
first attested in Sophokles’ Antigone in 442 (lines 453-57). Third, law conflicts with
physis, nature, first attested in the 420s in the sophist Antiphon (DK fr. 44a) whom
the democracy executed in 411 for treason (Thuc. 8.68.1). Fourth, laws are too weak
to be effective, as Thucydides’ Diodotos says in his debate with the democratic
leader and champion of law Kleon (3.45). Fifth, laws are no good since the men who
pass them often change them. Thucydides delights to have his enemy Kleon say that
bad laws that remain fixed are superior to good laws that lack authority (3.37).
Sixth, the democracy often ignores its own laws, most famously in the Arginousai
trial of 406 when the Athenians illegally tried eight generals as a group (Xen. Hell.
1.7.12). Seventh, virtue is advanced not by laws but by the habits of daily life,
attested for example in Isokrates’ Areopagitikos (7.39-41). Eighth, wise rulers need
no laws, which are blunt instruments, a key theme in Plato’s Republic.

The reason for conservative opposition to Athens’ laws is that, as Ps.-Xenophon
(1.8-9), Xenophon (Hell. 1.7.12), Plato (Rep. 563d, 557e), and Aristotle (Pol. IV
4.25-31) all say, conservatives thought the democracy was passing laws in its own
interest. In a debate in the Memorabilia, the anti-democratic Xenophon has Perikles
tell Alkibiades that law is simply the decisions of the Assembly majority, even when
it acts with force against the rich (I 2 40-46). All these enemies of democratic law
also opposed democracy. As Isokrates said in reference to the oligarchic revolutions
of 411 and 404, “we have twice been deprived of our liberty by men who scorn the

' See my “Law’s enemies in ancient Athens,” in Symposion 2005, Vortrige zur

griechischen und hellenistischen Rechtsgeschichte, ed. E. Cantarella and G. Thiir
(Vienna 2007) 183-196.
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law” (20.10). The democracy responded to some of these criticisms. Orators come to
acknowledge the gods’ unwritten laws.> Athens instituted the graphé paranomoén to
eliminate confusion between laws and between laws and decrees. It instituted
nomothetai to draft new laws. From 410 it codified its laws.

There is, however, famous evidence from Plato’s Apology and Crito that
Sokrates wholeheartedly accepted the Athenian democracy’s laws, but all of our
sources including his students Plato and Xenophon say that he was anti-democratic.’
For the latter point, in particular in the Crito Sokrates asks Crito, “Why should we
consider what most people think,” as opposed to “intelligent people”? Crito answers
that “the capacity of ordinary people to cause trouble ... has hardly any limits.”
Sokrates notes that the masses act at random, “the power of the people conjures up
fresh hoards of bogeymen to terrify us, by chains and executions and confiscations.”
Taking any of their opinions seriously is “irresponsible nonsense.” We must listen to
“the expert in right and wrong, the one authority who represents the actual truth” and
not “the general public,” “the many” (47a-48a). Later in the Crito, the Laws say that
Sokrates’ favorite models of good government are Sparta, Crete, Thebes (52e, 53b),
and Megara, all of them oligarchies and Megara an extreme oligarchy (Thuc. 4.74 .3-
4). In Plato’s Apology Sokrates also condemns democratic courts and democratic
government. This composition by Plato is a parody of a democratic court speech.
Sokrates apologizes for not weeping or bringing into court his family to sway the
dikasts; he says he lacks the necessary boldness and shamelessness to prevail (38d).
His dialogue with Meletos confirms the importance for him of expert leaders and
teachers. He also declares that he is removed from politics and doesn’t take part in
the Assembly, otherwise he would have been killed long ago: “no man will survive
who opposes you or any other crowd and prevents the occurrence of many unjust
and illegal happenings in the city” (31c-e). Plato has him say that when the Thirty
tried to involve him in their crimes, he just went home, saying nothing (32d). Even
according to Plato, he did not vociferously oppose his students’ actions. There is
evidence that those who remained in the city during the tyranny were considered
complicit with it.

2 At the same time, however, the city legislated that officials could not use unwritten laws

and that any litigant who cited a non-existing law would be executed.

For Sokrates as anti-democratic, see for example R. Kraut, Socrates and the State
(Princeton 1984) 194-99. On Gregory Vlastos’s argument that Sokrates’ philosophy was
at any rate “demophilic,” embracing all humanity and therefore he cannot have been
partisan or sympathetic to oligarchy, see Ellen Meiksins Wood and Neal Wood,
“Sokrates and democracy: a reply to Gregory Vlastos” (Political theory 14 [1986] 55-
82). In “Was Socrates against democracy?,” in Plato’s Euthyphro, Apology, and Crito.
Critical Essays. ed. R. Kamtekar (Lanham MD 2005) 127-49, Terence Irwin, another
distinguished philosopher, also doubts that Sokrates was antidemocratic. To argue this
Irwin must tackle a series of historical questions which he argues like a philosopher,
requiring absolute proof. Unlike philosophers, historians must settle for judicious
assessments.
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As for Sokrates supporting Athens’ democratic laws, in the Crifo Sokrates
refuses Crito’s suggestion to disobey the law by escaping from jail, and in an
imaginary conversation with the “Laws and the Constitution of Athens” the Laws
point out to him, “Do you think that a city can subsist and not be overthrown, in
which the decisions of law have no power, but are set aside and overthrown by
individuals?” What will be our answer, Crito, to these and similar words? ... We
might reply, “Yes; but the city has injured us and given an unjust sentence.” “And
was that our agreement with you?” the laws would say; “or were you to abide by the
sentence of the city? ... Are you too wise to realize that your fatherland is more to
be honored ... than your mother, father, and other ancestors? ... You must persuade
your fatherland or do what it commands, and endure in silence what it orders you to
endure, whether you are beaten or bound, whether you are led into war to be
wounded or killed ... for there justice lies.” (Crito 50c-51c)

Second, in Apology 32a-c Sokrates mentions that the only city office he ever
held was bouleutes and his tribe was serving as prytaneis when the Athenians
debated the fate of the Arginousai generals. “I was the only prytanis to oppose your
acting against the laws, and voted in opposition; and while the orators were ready to
inform against me and arrest me, with you ordering and clamoring for them to do so,
I thought I ought to run the risk on the side of law and justice rather than support
you in your unjust decision through fear of prison or death.” In Hell. 1.7.6
Xenophon tells a similar tale but without mentioning any public attacks on Sokrates.
At a first Assembly meeting the generals seemed to be winning the argument, but it
was too late to vote. At a second Assembly, “the prytaneis were afraid and agreed to
put the measure to a vote, all of them except Sokrates son of Sophroniskos: this man
said he would do nothing contrary to the law. After this Euryptolemos ... spoke as
follows in defense of the generals...”

Finally, a third argument for Sokrates’ lawfulness is that he did not escape from
jail.

Did Plato’s Sokrates or the historical Sokrates, both anti-democratic, believe
that he and all Athenians must obey democratic Athens’ laws, even if unjust? In the
Crito Plato’s Sokrates repeats the Laws’ claim that unless one can convince the city
otherwise, one must do what it orders even if unjust, a profoundly authoritarian
position and inconsistent with Sokrates’ defiant statements in the Apology, for
example that if the court orders him to stop philosophizing, he will not obey but will
follow god’s command (29c-d), “this is my course of action, even if I am to face
death many time. Do not create a disturbance, gentlemen!” (30c) Here please
contrast what the Laws say in the Crito, “Did you undertake to abide by whatever
judgments the city pronounces?” Following unjust orders is also inconsistent with
Sokrates’ repeated claim that one must never do what is unjust. Many scholars have
tried to resolve this crux. For example, in Socrates and the State (see n. 3) Kraut
argues that Sokrates means that we must obey the city only if it is just, and that we
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must persuade—or even try to persuade—the city that disobedience is justified. His
reviewers are sympathetic but unconvinced.*

Why does Plato’s Sokrates quote Athens’ Laws at the end of the Crifo that he
must obey them even if unjust? To answer this question, we must first consider why
Plato’s Apology only defends Sokrates against the charge of disbelieving the city’s
gods, not against his involvement with the Thirty tyrants, some of them his students,
who had brutalized Athens in 404, killing 1500 persons for their money. Xenophon
often addresses this issue (e.g., Mem. 1.2.9-12), Aeschines said the Athenians
executed “Sokrates the sophist” because he taught Kritias (1.173), and Polykrates’
attack on Sokrates in 393 also took this line. Plato’s silence has led a few scholars to
suppose that the criminal violence of the Thirty was not a factor in Sokrates’ trial.’
However, most scholars agree that it was a principal factor. Why does Plato’s
Apology not address it? In fact, Plato’s defense speech offers Sokrates the best
defense of all: silence. Had Plato addressed this issue, it would stand as an issue.
Silence helps it go away. It’s a standard lawyer’s trick. The phrase “There is no truth
to the rumor that my opponent is sleeping with his sister” will make people start
thinking about incest. For the same reason, the Apology presents the legal charge of
corrupting the young purely as religious or intellectual corruption, not moral or
political. Plato’s Sokrates says, “Surely the terms of your indictment make clear that
you accuse me of teaching [the young] to believe in new deities” (26b), and he goes
on to discuss religion. Xenophon and Aeschines state directly that it was political
corruption.

But secondly, again without directly mentioning the horrors of 404, the Crito
does address this issue. It argues that, so far from complicity in right-wing death
squads, Sokrates swears that he is an absolutely law-abiding citizen, so much so that
he will obey even the democracy’s unjust laws and refuse to escape from jail. The
Crito is thus a second apology, addressing the issue of lawlessness which many
think was the driving charge against Sokrates but on which the first Apology was
silent. In the Crito, the Laws point out to Sokrates, “Do you think that a city can
subsist and not be overthrown, in which the decisions of law have no power, but are
set aside and overthrown by individuals?” That happened in Athens in 404, and
Plato’s Sokrates here seems to disavow responsibility. The Laws say to him, “a
destroyer of laws might well be supposed to have a destructive influence on young
and foolish human beings,” and so Plato defends him right here against that charge:
as a supporter of laws, he therefore did not corrupt the lawless young. However, at
the same time, with masterful irony undercutting his apparent message, Plato has
Sokrates utter the same absurdist argument that Thucydides put in the mouth of

4 See, e.g., G. Klosko, The Review of Politics 46 (1984) 619-22, H. Sarf, The American
Political Science Review 78 (1984) 1190-91, J. Dybikowski, The Philosophical Review
95 (1986) 292-94.

See T. Brickhouse and N. Smith, Socrates on Trial (Princeton 1989).
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Kleon: that even bad laws should be obeyed. Thus we see that Plato’s Sokrates
condemned Athens’ laws as bad. Furthermore, at 52d5 the Laws pick up their
statement at 51e3-4 that everyone who remains in Athens has ergdi, “in practice”
agreed to do what we command, but at 52d Plato has the Laws ask the question
whether by remaining in Athens Sokrates agreed to obey Athens’ laws “in practice
but not in word,” ergdi all’ ou logdi: dAnbf Aéyouev pdoroviéc oe dLoloymKévor
rolrtedoecbon ke fudg Epye GAL 0d Adyo, f| 0dx dAnBT: “do we not say the
truth, phaskontes, asserting [but to quote LSJ, ‘often with a notion of alleging or
pretending’] that you have agreed to be governed by us in practice but not in word,
or is this not the truth?” (52d). Ergéi all’ ou logéi, “in practice but not in word,” has
been mistranslated by most Plato scholars. Jowett has “in deed and not in word
only,” Grube the same, “you agreed, not only in words but by your deeds.” Better
but still dodgy is Hugh Tredennick: “in deed if not in word” and Reginald Allen
basically the same, “if” seeming to imply that maybe he said it, maybe he didn’t, an
ambiguity which is not in the Greek. John Burnet comments: “some would bracket
all’ou logoi, but the phrase ergdi all’ ou logdi is a standing formula, and must not be
too closely analysed.”® In fact the point of all’ou logéi is straightforward: Plato
states that Sokrates never said he must obey Athens’ laws. And precisely so, again
with masterful subtlety, in the Crifo only Athens’ Laws say he must obey them, only
Crito concludes that Sokrates must obey them. Sokrates himself never says this, but
only asks Crito what conclusions they must draw. There is therefore no
contradiction between Plato’s Sokrates’ quoting the Laws of Athens and other
passages where he asserts that one must always act justly.

Finally, at the end of the dialogue, one last time Plato undercuts the whole,
when Sokrates claims that he heard the Laws “just as a mystic Corybant seems to
hear the strains of music.” In other words, all is fantasy. Sokrates adds that his ears
are ringing so loudly that he cannot hear the other side, and then Plato adds one final
ambiguity (GAA& {601, oo ye t0 vOv épotl Soxodvta, éav Aéyng mopd todta,
némv €petc): “but know,” Sokrates says to Crito, “however many are the things that
seem to me now, if you speak against these, you will speak in vain,” concluding that
they should follow the god. What are these things that “seem” to Sokrates? They
may not be what the Laws have said, because Crito agreed with them. They seem
more likely his original intention, not to escape from jail.

The question is raised: if Plato’s Sokrates does not believe what the Laws say,
why does Plato have him quote them? In the Crifo Plato wants simultaneously to
defend Sokrates against the charge of illegal conduct, and to impugn Athens’ laws
as unjust, and not actually to have Sokrates state that one must obey the laws of
democratic Athens, something Sokrates did not believe. Plato hoped that readers not
attentive to his masterful irony and undercutting might think that Sokrates believed
that the state and its law, even if unjust, must take precedence over any individual, in

6 J.Burnet, Plato’s Euthyphro, Apology of Socrates and Crito (Oxford 1924) ad loc.
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fact a widespread Greek belief. Unfortunately, even his most sophisticated readers
have missed his more complex point.

Although many have assumed that Plato’s early representations of Sokrates
reflect the historical Sokrates, Plato’s dialogues are fictional. Sokrates says what
Plato wants him to say, Plato writes Sokrates’ defense speech, he is not a historian
but Sokrates’ lawyer defending his master. When Plato has Sokrates claim that
virtue cannot be taught, of course it can be. In Apology 38a Sokrates says the
greatest good is to discuss virtue every day,” again and again Sokrates says that
virtue is philosophical knowledge. Plato’s statement that virtue can’t be taught is his
defense of Sokrates against the charge that he taught the evil Kritias, which he did.
In Apology 33a, in the context of the Thirty, Sokrates states, “I have never been
anyone’s teacher... If anyone says he has learned anything from me... he is not
telling the truth.” Nonsense. Just a few lines later he says he seeks to teach the
dikasts (35c), and a few lines after that, he says his method was to approach
individuals privately, trying to persuade them to be good and wise (36c¢).

As for the Arginousai trial, according to Plato’s Apology and Xenophon,
Sokrates also remonstrated with his fellow democratic bouleutai not to break the
law. Even if we assume that this episode is historical, the main point is that Sokrates
here uses a standard anti-democratic argument against the democracy’s laws, that
the demos itself does not obey them. If the episode happened, it offered Sokrates a
delicious moment to convict the democracy of hypocrisy. Anti-democrats like Plato
and Xenophon certainly told the story for that reason. Sokrates’ objection to the
demos’ behavior is consistent with conservatives’ disdain for democratic law. It
need not mean that Sokrates supported that law.

Finally, why Sokrates refused to escape is a big question. There is I think much
to be said for Xenophon’s view that Sokrates did not seek to avoid execution. The
obscene terror of 404 was a disaster for him, after having “been saying your whole
life that you cared for virtue” as Plato’s Crito says to him (45d), and for so long
professing to teach virtue. Why does Plato’s Sokrates not offer a better defense
speech? Even Plato’s Crito calls his speech a farce. Why does Plato’s Sokrates say
that his daimonion did not oppose his conduct in court, from which Sokrates
concludes that death may be a good thing (40a-c)? He says, “It is better for me to die
now and escape from trouble” (41d). That’s right. Why does Plato’s Sokrates say
that if acquitted, he will go on doing what he has always done? And why did the
historical Sokrates not propose a serious alternative penalty to death which the
prosecution demanded? In the Crito Plato’s Sokrates says he does not object to
dying. Xenophon’s thesis (Mem. 4.8.6-10, Ap. 1-9, 22, 33) is that Sokrates sought to
provoke execution to avoid the pains of old age. I would say, the pains of
conscience. Sokrates was not free of guilt for his student’s conduct and he knew it:
there was no miscarriage of justice, and he knew it. But Plato turned Sokrates’
refusal to escape to his advantage, as offering him a golden opportunity to claim that
Sokrates was a law-abiding citizen. After a day-long court trial to which we are not
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privy, a small majority of the dikasts concluded that Sokrates had in fact broken the
law.

What was Sokrates’ attitude to the democracy’s laws? Plato says he thought
they were unjust and that “in word,” logéi, he did not support them. Sokrates was
anti-democratic and philolaconic, attitudes inconsistent with supporting Athens’
laws. According to Xenophon, “his accuser said he taught his companions to scorn
the established law” (Mem. 1.2.9), and Xenophon nowhere refutes this charge.

Finally, on a more general level, it is useful to consider how Plato’s protean
master was in many ways a typical—albeit extraordinary —intellectual of the post-
Periklean years. Even Plato’s Sokrates fits most of the qualities of Plato’s sophists.
He primarily discusses ethics and politics. He is quintessentially identified with
debate and argument. His cross-questioning reflects his constant challenge to
received opinion, eliciting contradictions and absurdities which he replaces not with
positive doctrine but “uncertainty,” aporia. He expounds no coherent set of beliefs.
He held unconventional views about the gods. His entourage was a crowd of rich
young Athenians, most of them hostile to democracy like Plato. Like other wartime
sophists, he hated democracy and stayed out of politics. Contemporary Athenians,
like Aristophanes and his public, considered him the worst of the sophists. In his
middle period Plato drew decisively away from the historical Sokrates into a
transcendent world of Forms, claiming that he knew the truth and bringing his ideal
Sokrates along with him. Plato pulled off two coups. First, he discredited two
generations of some of the world’s most brilliant and innovative thinkers, largely
because —like most modern philosophers—they declined to accept a transcendent
reality and were aware of potential disjunctions between words and things.
Secondly, he managed to steal his teacher out from amidst that group. None of the
later sophists supported the democratic city’s law. Neither did Sokrates.
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A SPACE FOR EPIEIKEIA IN GREEK LAW'

Kelto 8” ap’ év uEcoolot SVm pucoto TdAavia,
10 dépev O¢ petd totot dixkny 10Ovrarta elnot.
(Homer, Iliad, Book 18,507-8)

I. The notion of émeixela is widely known both in the civil and common law
countries and rendered, for instance, as “equity” or “fairness” in English®, as
“équité” in French, and as “Billigkeit” in German. In Japan®, the closest notion with
which epieikeia can be compared is Jori, on which I shall discuss at the end of this
essay.

In the study of law, except for the technical meaning and function of equity in
common law, the notion of epieikeia is usually discussed in the context of sources of
law, by which I mean the criteria of (primarily) judgments handed down by courts".
It is generally agreed, at least these days, that in both civil law and common law, the
space which is allocated to epieikeia is extremely limited. The dominant sources of
law are statutes, customs and precedents. From a historical perspective, in the
western tradition, it is not likely that epieikeia played a major role as one of the
sources of law, either.

The original paper, which was conceived as an (imaginary) response paper, was read at
the Symposion 2009 at Graz on 27" August 2009. This is a significantly modified
version of that paper. I should like to thank, firstly, Professor Gerhard Thiir who invited
me to the conference, and also all the other participants whose discussions both inside
and outside the conference stimulated me greatly. Special thanks, especially for the
improvement of my discussion on Jori and French law, are due to Professor E.
Matsumoto, and also for the improvement of my English, to Dr. N. Henck.

This word is traditionally translated ‘equity’. See Cope (1870), 190-193; Cope and
Sandys (1877), 255-259; Grimaldi (1990), 299-306. Kennedy (2007) recently chooses the
term ‘fairness’ because ‘epieikes is a broader concept and applies to both public and
private law’ (p.99 at footnote 237). Kennedy seems to associate epieikes with the notion
of equity in common law countries, which is, however, very unique in the western legal
tradition. And the distinction between public and private law does not suit to Greek law.
It is, I think, not appropriate to replace equity with fairness for this particular reason.

? Zweigert and Kotz (1996); English translation by Weir (1998), 63-73, 295-302; Oda
(2009), 1-9; Kasai (2009).

Thiir (2007) has recently discussed the notion of fairness in Greek law from the
procedural point of view.
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What is the case with ancient Greek law, and Athenian law in particular? This
question is a very important one in my opinion, because in Greek law, we cannot
examine the sources of law in the same way as in the other western legal systems.
As is well known, Aristotle in his Rhetoric (Book 1, Chapter 2) divides the means of
persuasion into artistic techniques — the use of paradigms and enthymemes — and
non-artistic ones that the orator uses but does not invent. The latter are five in
number: laws, witnesses, contracts, tortures, and oaths (Book 1, Chapter 15).

Here it should be noted that there is a difference in the framework between the
sources of law on the one hand, and Aristotle’s nioteig (“means of persuasion”) and
his division of persuasion into two categories on the other. I do not suggest that we
should follow Aristotle’s formulation, but no one can deny that Greek rhetoric, both
in theory and practice, is one of the essentials which constitute Greek law.

The aim of this paper is to find a space for epieikeia in Greek law — Athenian in
particular — by placing it within a wider context than that in which the former studies
on epieikeia have tended to do, and to suggest a way in which Greek law can be
compared with Japanese law.

II. Meyer-Laurin’s work on epieikeia (1965), which is a classic text and offers us a
starting point on this subject, can be summarised as follows.

In chapter I (Problemstellung und Ausgangssituation), Meyer-Laurin sets out
the main purpose of his thesis as follows, whether or not, in the positive law of
Athens, Billigkeit (epieikeia) was taken into account. There is a split between the
positive and negative view, with the positive view (by Vinogradoff, Gernet, Jones,
Paoli) being based, principally, on Plato and Aristotle (Rhetoric and Nicomachean
Ethics), while the negative view, on the other hand, seen from the point of view of
positive law, emphasizes a wide gap between Greek law and Greek philosophy.
Recently, Wolff has commented: “Auch Aristoteles’ Bestreben, eine Doktrin der
epieikeia als Korrektiv des ius strictum aufzustellen, scheint im positiven Recht
Athens ohne Widerhall geblieben zu sein.”

Under these circumstances of conflicting views, Meyer-Laurin examines
exclusively the forensic speeches to ascertain whether or not, the speakers justify
themselves by employing “Billigkeitsargumente” and courts pay attention to the
“Billigkeitsgriinde”.

In the following three chapters, based on the main sources for Meyer-Laurin’s
argument, which seem to me to comprise, among others, Hypereides’ Against
Athenogenes and Demosthenes 56 Against Dionysodorus for Damages, he draws a
general conclusion that the notion of Billigkeit does not play a substantial role at
court.

In chapter V (Gesetzesprinzip und Billigkeit in der Rechtsprechung), the
following concepts such as dikatdtatn yvoun (“most just understanding” according
to the judges’ oath) and interpretation of testament and contract are focused on and
analyzed. As regards dikodtotn yvoun, Wolff states as follows: “ein subsididres
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Mittel der Rechtsfindung, auf das man zuriickgreifen durfte, wenn gesetzliche
Bestimmungen fehlten” (Meyer-Laurin 29).

In this way, although the judges were bound to the law by the oath, nonetheless
it has been testified that they exercised arbitrarily and unpredictably their power of
jurisdiction. Also, some interpretation of the law was, as Aristotle suggests,
necessary. This is also true of testaments and contracts. However, there can be found
no example of an argument using Billigkeit in the interpretation exercises.

Meyer-Laurin does not neglect to make inquiries concerning Billigkeit
occurring in the private arbitration. This is a very important topic but one which
merits treatment in its own right and so must be left for another occasion”.

In conclusion, Billigkeit played almost no part in Greek law and legal system. It
was only in 237 BC that the Aristotelian theory of émieikég was introduced into the
courts of the Ptolemaic period (Chapter VII).

Seen in this way, Meyer-Laurin’s argument seems to be firmly based on the
evidence and sources, both legal and oratorical. Here I should like to question his
framework from which he is looking at Billigkeit. As he explicitly says in the
Problemstellung, he is exclusively interested in the role of Billigkeit in the ‘positive’
law. What does he mean by the positive Greek law? Is it the same as the written
law? If so, his framework does not work because, in order to testify the existence of
epieikeia, he needs to find a positive, that is to say, written law, which explicitly
mentions epieikeia and the judgment is given explicitly according to epieikeia. But
of course, there is no such a case in ancient Greece. And it is, I suspect, extremely
difficult to find such a case in any legal system.

Then, if the positive law is not the same as the written law, what does it mean?
It will also lead to a difficult question. It is very likely that Meyer-Laurin means the
sources of law by it. In other words, his Problemstellung can be formulated in such a
way as, whether or not Billigkeit is one of the sources of law.

As stated at the beginning of this essay, legal historians in the western tradition
tend to understand the notion of equity within the framework of legal sources.
However, in Greek law or Greek legal system, this framework does not work in the
same way as in the other western legal traditions. Now I suggest that if we make
sense of Billigkeit in its original Greek context, it will be useful to start with the
close examination of the context of Aristotle’s accounts of epieikeia.

III. The notion of émeixela is fully discussed by Aristotle in his Rhetoric and
Nicomachean Ethics. 1 shall start with the former, which is, in its forensic part in
particular, not only closely connected with Greek law, but also gives us more
detailed accounts of epieikeia than the latter.

Scafuro (1997); Scafuro’s splendid work will serve to guide those interested in this theme
as well as many other topics on law and rhetoric in the ancient world.
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Although it is well known that in the Book I, all the chapters from number 10
onwards are devoted to the forensic oratory, the fact that the theme on which
Aristotle exclusively focuses is ‘wrong-doing’ (10 &dikelv) or ‘wrongs’ (To &dika,
&8uciar)® has not received much attention. Aristotle argues as follows:

£otm oM 10 Gdikely 1O PAdmTElY £KOVTO OO TOV VOUOV. VOUOG & €0Tiv O pev
{810 6 8¢ xkowdg: Aéym 8¢ (S1ov pév kol Ov yeypouuévov moArtedoviol, Kooy
8¢ Soa Grypopar ot ooty OpuoAoyeloBot Soxkel. (1368b6-9)

The famous passage of the division of law, namely, specific (1610¢) and common
(xowvdg), written (yeypaupévog) and unwritten (&ypogog) is introduced here in the
very context of defining ‘wrong-doing’ with reference to law. ‘Wrong-doing is
doing harm deliberately against the law’’, Kennedy translates as follows: “Let
wrongdoing [t0 &dikelv] be [defined as] doing harm (BAdwrerv, BAGPN) willingly
(éxbvtar) in contravention of the law (mapct TOV vopov).”

It seems to be extremely important that the definition of ‘wrongs’ is made with
special reference to the law, namely ‘wrongs’ or ‘wrong-doing’ is a counter concept
of the law, though it is accompanied by one also important qualification of intention
or deliberation (€x@v). Therefore the law in a general sense needs to cover all sorts
of ‘wrongs’. Then the division of the law is introduced. Is this possible? Can the law
oversee all the cases of wrong-doing?

It is in this very context that the division of the law is introduced:

Aéyw &€ vopov 1ov pev 181ov, tov 8¢ xowvdv, 1810V pEV TOV £KAGTOIG MPIGUEVOV
npOg £0VTOVG, Kol TODTOV TOV UEV Bypopov TOV 08 Yeypouuévov, Kovov 88 Tov
Kot pootv. (1373b4-6)

Unlike the passage of 1368b6-9, here the specific law is further divided into the two
categories, written and unwritten. What is the specific unwritten law?

Grimaldi makes the following comment on &ypopov ( 1373b5)9:
(1) particular, written law (i.e., positive law), 1373b18-1374al7;
(2) universal, unwritten law (i.e., natural law), 1373b6-18, 1374a21-25;
(3) particular, unwritten law which is either (i) customary law, 1373b5,
or (ii) equity (or epieikeia), 1374a-1374b23.

A recent work is Descheemacker (2009). The pioneering work in this field is
Zimmermann (1996).
7 Weir (2004), “deliberately, carelessly”.
Kennedy (2007 tr.), 84. Note that there is a difference in the definition of law here and
below 1373b4-6. In the latter the specific law is sometimes written and sometimes
unwritten, whereas in the former the specific law is always written.
?  Grimaldi (1990), 287.
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From 1374al8 onwards Aristotle focuses on the wrongs in unwritten laws, further
dividing them into two sub-categories: the one being 1o uév ko’ OmepPoiny
apetiic kol Kakiog, (1374a21-22; Kennedy 2007: ‘abundance of virtue and vice’);
and the other being té& 6¢ 10D 18iov vopov kol yeypaupuévov EAletupo (1374a25-
26; Kennedy 2007: ‘things omitted by the specific and written law”), with the latter
being labeled 1o émieikéc (1374a26)'":

70 Youp Emetkeg Sokel dlkatov elvat, #0TL 8¢ Emietkec 1O TOPA TOV YEYPOUUEVOV
vopov dikotov. cvuPoiver 8¢ toHTo TO HEV EKOVIOV TR O AKOVIWV TOV
vopoBetdv, dxdviov uev dtov A&Bn, éxdvtov & Stav un ddvovtar dopicat,
AN dvorykoov uév i kaBéhov einelv, un i 8¢, AL @g émi 1o moAb. (1374a26-
31)

Aristotle defines 10 émieikég (=€meixeia) as follows; €ott 8¢ €mieikeg 10 TaPQ TOV
yeypopuévov vopov dikorov''. Then, he explains why 10 émiewkég (hereafter I use
the word of émielketo rather than 16 émeikég for convenience) comes to play a role
in law. Epieikeia comes from either lawgivers’ intention (or deliberation, £x6v) or
without their intention (or carelessly, dxwv). Putting aside the case of dxwv, why
does epieikeia happen deliberately or intentionally? It is because lawgivers are quite
aware that they are not able to define all the possible cases beforehand and so feel it
is necessary to declare in general terms, while also adding the proviso @¢ €ri 10
noA0. The meaning of m¢ énl 10 moOAD is, ‘in most cases’, ‘not necessarily’ and the
idea behind it is ‘with allowance for exceptions’. This concept is, I think, the key to
gaining an insight into Aristotle’s understanding of written law, and put briefly,
shows an awareness of the incompleteness of written law or rather an allowance for
exceptions.

This phrase also forms a crucial concept in the logical foundations of rhetoric
which are discussed in the early chapters of rhetoric, especially in 1357a34: 10 pév
yop e1k0¢ €671 (T0) MG €Ml TO TOAV Y1vOuEVOV.

Eixdg is usually translated as ‘probability” and it is not difficult to find a close
connection between eikos and epieikeia both in the form (émieixeio is éni plus
£lxdc) and in the meaning which is represented by the very same phrase of a¢ éni 10
noAV. This idea can be further traced back to Aristotle’s understanding of human
action (npoypo) at which his rhetoric is targeted. He analyzes npoyuo as follows:

(10 Yop TOAAG Tepl v ol kpioelg kol ol okéyelg, évdéyeton kol GAlwg Egev:

19 On 10 émiewcée (1374a26), see Grimaldi (1990), 299-300. Grimaldi contrasts the sense of
the law with the letter of the law when he explains equity in contradiction to legality. But
what he means by the sense of the law does not seem clear to me.

1" Kennedy (2007), 99: fairness is justice beyond the written law; Rapp (2002), 486-493,
esp. 490-492; Cope (1867), 190-193; Cope and Sandys (1877), 245-247.
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Tepl OV UEV YOp TPpdTToust PovAedovion Kol GKOmoDOL, T 88 TpaTTOUEVO. TEVTOL
T0100TOV YEVOUG €071, kKol 00OLV (g £mog einely €€ dvaykng TovTwVY), 10 & G énl
10 moAb ocvuPoivovia kol évdeyxduevo £k TolVT®V GvAykn £1épwv GLAAO-
yileoBar, 1o & dvorykoia &€ vorykoiov (1357a23-29)"

The pragma (human action) concerning which we make a decision at court or
assembly are those which could have been other than they are and that is why we
can deliberate or judge on it. Therefore, the key word of the reasoning of
justification of the deliberation or judgment is ‘¢ éni 10 oA’ (for the most part).
No deliberation or judgment by human beings can be completely right, but it can be
in most cases.

The notion of epieikeia can only be justified using Aristotle’s understanding of
human actions (pragma) which itself can be justified by the notion of m¢ éri 10
TOAD.

Now it becomes, I think, clear why epieikeia is introduced in the Rhetoric and
plays an important role there. Firstly, it originates from Aristotle’s understanding of
the essential condition of human action (pragma), which can be other way than the
way it is. Then, the human action, needless to say, includes law as long as law is a
product of human action (specific law). Therefore, it becomes apparent that
epieikeia is common both in the human action and in law. We must think of
epieikeia in a much wider aspect than it has been discussed before in the framework
of the sources of law.

Then, it is also important that Aristotle introduces the discussion of law in order
to define and face with ‘wrong-doing” (&d1kelv) or ‘wrongs’ (té d.dika, adikia) in
the forensic oratory (Rhetoric Book 1, Chapter 10 onwards). The latter is, needless
to say, a counter concept of justice or right (dikm, 10 dikaiov). The range of these
concepts appears to be much wider than law. Therefore if ‘wrongs’ and the negative
form of law (mopd vouov) are to be equalized with each other, other remaining
‘wrongs’ will come into being. The range of ‘wrongs’ must be narrowed. That is
why he further introduces the notion of éx®v in order to set a limit of ‘wrongs’. That
is to say, €k@v is a sort of the qualificatory category.

Now it will become intelligible that it is difficult to equalize the range of
‘wrongs’ (or its counter concepts such as ‘justice’ or ’rights’) and that of law. There
always occur a various kinds of gap, where epieikeia is expected to exercise its
function. The remaining wrongs which cannot be encompassed by law are those
without ékwv. And it is one of the spaces where epieikeia can play a part.

12 “Most of the matters with which judgment and examination are concerned can be other
than they are; for people deliberate and examine what they are doing, and [human]
actions are all of this kind, and none of them [are], so to speak, necessary. And since
things that happen for the most part and are possible can only be reasoned on the basis of
other such things.” (Translation Kennedy, 2007, 42).
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Aristotle lists the examples of epieikeia (1374b4-22), of which the followings
should be remarked upon; ocvyyvoun (excuse), divisions of auapthpaTo
(negligence), adwkhuoto (wrongs, delicts), &tuynuato (misfortune), dlotto
(arbitration) or dtoutntig (arbitrator). From what I am discussing, it is not difficult
to see why those are introduced here.

Before we move on to discuss forensic oratory, we should look at the passage in
the Nicomachean Ethics where we can find epieikeia:

notel 8¢ v dmoplav Ot 10 Emieikeg dikatov pév €6Ttv, 00 10 KOTd VOUOV OE,
AN EnovdpBouo vopinov dikodov. aitiov 8 &t 6 pév vépog kaBdrov moc, mepl
éviov & ody oldv te OpBde eimelv koBOrov. v olg 0DV Gvdykm pev eimelv
k0l0OLov, ph 01dv te 8¢ dpBde, 10 hg émi 1O TAéov AouPdvet 6 VOLOG, 0VK dryvodV
10 Gpoptovopevoy. Kol €6ty o0dev fTtov opBdc 1o yop Gudpua ovk &v 1)
VOU® 008" év 1@ vopoBétn AN év 1§ @boetl 100 mpdynotdsg Eotiv evBug yop
towdTn 1 oV TpakTdY YA dotiv. (1137b11-19)"

Here we find the notion of epieikeia, which appears again in the discussion of law
which is accompanied with 16 g éni 10 nAéov (for the most part, in most cases).
This qualification of law (10 @g éri 10 TAéov) comes not from any failure of law or
lawgivers, but from the nature of human action (npécyuoctog)”.

It is not difficult to find common features of epicikeia both in Rhetoric and
Nicomachean Ethics.

IV. I shall look at the two forensic speeches which have been most frequently
discussed in the previous studies on epieikeia including Meyer-Laurin’s work. The
question here is whether or not the notion of epieikeia is called for to reach the court
decision. The one is Demosthenes 56 (Against Dionysodorus) and the other
Hypereides Against Athenogenes. The reason why both speeches are most important
amongst others is that the law concerning the validity of the contracts or wills is
being discussed there.

Firstly, at Dem. 56,2: “We have you, gentlemen of the jury, and your laws,
which require that whatever agreements one man voluntarily (¢xdv) makes with
another be binding. But I think that there is no value in the laws or any contract if
the man who takes the money is not very honest and does not either fear you or feel
ashamed before the man who lent him the rnoney.”15 Also, at Dem. 56,42-43: “And
many things make it clear that they did this of their own free will (¢kbvteg), not

¥ Broadie and Rowe (2002), 174.

However, it is, I think, more important that ‘law chooses what holds for the most part, in
full knowledge of the error it is making. Nor is it for that reason any less correct; for the
sphere of action consists of this sort of material from the start.” (Broadie and Rowe,
2002, 174).

15 Bers (2003), 95; also see Gernet (1951), clxxx. Aristotle Athenaion Politeia 35.
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because they are forced (¢§ dvayxng) to do. (43) After all, if this was truly an
unintended (&kobotov) misfortune ...”"°

It should be remarked that the distinction in the notions between /hekon and not
hekon such as ex anankes and akousion can also be seen in the discussion of wrongs
and wrongdoing (adika, adikein). And it is only the behavior with intention, iekon,
that the concept of wrongs encompasses. It does not include the behavior without
intention. Indeed, throughout the speech of Dem. 56, the references to the wrongs
and related words appear quite frequently: &8ikeicOor (56,4; 56,37);
ovvndiknuévoug (56,44); ndiknkotov (56,47; 56,50).

Secondly, at Against Athenogenes (17): “Then again there is the law concerning
wills, closely comparable with these. It prescribes that men may dispose of their own
possessions as they please unless too old or sick or mad or influenced by a woman
or imprisoned or otherwise constrained.”"” Also (13): “Yet Athenogenes will soon
be telling you that, in law, whatever one man agrees with another is binding. Yes,
my friend — fair agreements (10, te dikonn), that is. With unfair ones it is just the
opposite: they shall not, the law says, be binding.”"®

It should be also noted that in Hypereides 17 there can be found a considerable
number of references, though in the fragments, to the wrongs: té &[diknu]ota (22),
&]dknudtov (25), &ldiknocavio (28).

It should be noted that both cases are suits for damages (ixn BA&Pnc) and we
can see a strong connection between the &dikio and éxév / dicov distinction. All
these notions and their close relationships are, as already mentioned, found in
Aristotle’s accounts of epieikeia.

Therefore, in this respect it is not unreasonable to say that there is a connection
between the theory and the practice of rhetoric.

V. Conclusion: Jori and epieikeia. Japan’s modern judicial system was, albeit
preliminarily, established in 1875 when the discussion over the codification of major
parts such as civil, commercial and criminal law just started to grow. This meant that
the modern Japanese legal history from the Meiji Restoration in 1868 began without
the codification. Indeed, the codification was completed around 1900. This
suggested that during approximately quarter a century Japan was a sort of non-
codified countries. It does not mean that Japan was a common law country.
However, one of the long-neglected facts was that the modern Japanese courts made
decisions without the codified laws'”.

' Bers (2003), 104.

7 Whitehead (2000), 275.

'8 Whitehead (2000), 274.

Studies on Civil Judgment Files, which contain civil cases during this non-codified era,
have been recently developed, e.g. by Aoyama, Ishii and Hayashiya (2003). Please visit
the website, http://www.nichibun.ac.jp/graphicversion/dbase/minji_e.html
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The government ordinance on the administration of justice was issued in 1875
stating: “The judge should decide the case, firstly according to the written law,
secondly to the customary law, if neither of them can be found, thirdly and lastly, to
Jori” The word of Jori, which comes from Chinese penal codes, originated even
before the modern period.

But the concept of Jori mentioned in this ordinance seems to be the one taught
and explained by a French Professor, Gustave Emile Boissonade (1825-1910), who
was invited from Paris and stayed in Japan for over twenty years (1873-1895) and
contributed much to the codifications of modern Japanese law. He was an
illegitimate son of Jean Francois Boissonade de Fontarabie (1774-1857), Professor
of Greek at the Collége de France®’.

In the Japanese civil code, there cannot be found any reference to it. However,
similar concepts to epieikeia can be detected in articles 1 and 90 of the Japanese
civil code; the former contains the notions of bona fides and public welfare, the
latter the notion of public order and good morals.

Another example for Jori is drawn from the area of criminal law. This is the one
of the articles of Shinritu-Koryo, which was enacted in 1870 soon after the Meiji
Restoration. The article states that even if no relevant article exists, but if the act of
the criminal can nonetheless be seen as wrong according to Jori, the culprit must be
punished with 30 lashes of the whip, and if he is seriously wrong, with 70 lashes.
Since the 8™ century AD, the Japanese penal codes had always been modelled on the
Chinese ones. But Japan’s modernization stopped this tradition and replaced it with
European codes. This resulted in the modern Japanese penal code which came into
force in 1880. This modern penal code was made under the strong influence of
French law through Boissonade’s draft. The above mentioned code, Shinristu-
Koryo, was transitional and did not respond to the modern principle of criminal law,
nulla poena sine lege.

Both examples for Jori which range over civil and criminal law appeared in the
time of transition from traditional to modern. Also, there was not a clear distinction
between civil and criminal justice. A gap between law and ‘wrongs’ was, I think,
extremely wide when Japan, being faced with the modernization of legal system,
decided to take a step towards the codification in the late 19™ century.

As we have seen above, in Greek law the idea of epieikeia is deeply rooted in
the understanding of human action which includes the law. The relationship between
epieikeia and law is analyzed and discussed in the context of wrongs, both in the
theory of Aristotle and the practice of forensic oratory. And the discussion over
epieikeia reaches beyond the framework of the sources of law.

2 French civil code articles referring to 1’équité are now as follows, 565, 1135 (original
articles) as well as 270, 815-13, 1579 (modified articles). The classic work on French
influence upon Jori was done by Professor Noda (1983).
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In Japanese law the ideas of Jori come from a variety of backgrounds both
traditional and modern. The discussion over Jori is also found in the context of
wrongs.

I only hope that a comparative study between Japanese law and Greek law, both
of which are seen ‘unique’ from the western legal tradition, will help in finding a
way in which both might look less ‘unique’ than before®'.
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MICHAEL GAGARIN (AUSTIN, TX)

LEGAL PROCEDURE IN GORTYN

Because we lack such evidence as historical accounts, trial records (such as we have
from Ptolemaic Egypt), or forensic pleadings (such as we have from Athens), all our
information about legal procedure at Gortyn in the archaic and classical periods
comes from the many laws which were written down at Gortyn beginning in the
early sixth century BCE. These make clear that litigants' presented their case,
sometimes with the support of one or more witnesses (maityres), to a judge
(dikastas), who may have the assistance of a rememberer (mnamon). In some cases
the law prescribes a specific procedure for deciding an issue (by means of a
witness’s testimony or an oath), but in other cases the judge swears an oath and then
decides (omnunta krinen). This brief, very general description accords with the view
of most (though not all) scholars, but a number of details are unclear or in dispute.
My aim in this paper is to defend this view of Gortynian procedure and to clarify its
details as far as possible. I will begin with the issue of judging and then consider
other aspects of legal procedure, including witnesses and oaths.

But first, a methodological point. Although Gortyn is a Greek city whose
customs and traditions presumably bear some resemblance to those of other Greek
cities, nevertheless we cannot assume a priori that any features of its legal system
were identical or similar to those of the legal system of Athens or Sparta or any
other city. We must begin, therefore, by examining the evidence from Gortyn in its
own terms and drawing our conclusions as much as possible from this evidence;
only then is it legitimate to consider, if one wishes, to what degree Gortynian law
may have resembled or differed from other Greek legal systems.

An example of the method I am objecting to is the following argument (Thiir
2009: 493; see also Thiir 2006: 44-48) against the common view that the dikastas at
Gortyn was a judge who decided the substantive issue in a case (Sachurteil):

Doch im gesamten griechischen Bereich gibt es solche Amtstriger nicht. Meiner
Meinung nach ist der Prozess — so wie in ganz Griechenland — zweigeteilt: Der
dikastas ist der Jurisdiktionsmagistrat, der jeweils fiir die Sache zustindige kosmos,
der so wie der jeweils zustidndige Archon in Athen den Prozess instruiert. Er legt
das Prozessprogramm fest, das dhnlich wie die diomosia in Athen als Eid formuliert
ist. Doch wer entscheidet? Ein Spruchgremium so wie die Athener Geschworenen
ist nicht iiberliefert. Ich meine, das Prozessrecht Gortyn ist im Stadium der
homerischen prozessentscheidenden Eide stecken geblieben. Die Sachentscheidung

U Lit. “pleader” (molion) or “counter-pleader” (antimolos).
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fillt, indem die Partei, oft mit ihren Zeugen als Helfer, den auferlegten Eid schwort
— oder nicht. Das ist die zweite Phase im zweistufigen Verfahren, das weiterhin
den im Irrationalen wurzelnden sozialen Mechanismus der Eidesleistung
verwendet.?

Leaving aside the question whether Thiir’s view of Homeric or Athenian procedure
is correct (and there are many good reasons to question it), his conclusions about
Gortyn are based less on the abundant evidence from that city’s own laws than on
the preconception that Gortynian procedure must be the same as Homeric or
Athenian procedure. I do not object to comparing material from different cities and
looking for similarities (and differences), but such comparison must begin with the
best possible understanding of procedure in each city based on evidence from that
city alone.

I. Judgment

The most important of the inscriptions for legal procedure at Gortyn is, of course,
the famous Gortyn Code (CG), which in addition to many specific rules, contain an
addendum summarizing the general rule that judges must follow in deciding cases
(CG 11.26-31). This addendum posits a fundamental distinction between two kinds
of judicial decision, corresponding to the verbs dikadden and krinen, which I will
translate “rule” and “decide.”

TOV S1KOGTAY, OTL UEV KOUTOL Whenever it is written that the judge
paitvpovg €ypatton d1kddd- (dikastas) is to rule (dikadden)

ev € anopotov, d1kaddev du &- according to witnesses or an oath of
YPOTTOL, Tov 0' GALOV (’)LLVI,)V‘C- denial, he is to rule as is written; but in
o, KpLvev TopTl T LOAOpEV- 30 other matters he is to swear an oath and
o. decide (omnunta krinen) with reference

to the pleadings.

The legislator here posits a clear distinction: in some cases the judge is required by
the law as written to rule according to a witness or an oath; in other cases, he is to
decide the case without these constraints after swearing an oath and with reference

2 “In the entire Greek world, however, there is no such magistrate. In my view the

procedure—just as in all of Greece—has two parts: the dikastas is the judicial magistrate,
the kosmos who respectively has jurisdiction in the matter, who prepares the case just like
the archon in Athens who has jurisdiction in his responsibility. He determines the agenda
for the case, which is formulated as an oath like the diomosia in Athens. But who
decides? A body that judges like the Athenian jury is not attested. I think that judicial
procedure at Gortyn remains stuck at the Homeric stage of decisive oaths. The decision
about the substantive issue depends on whether the parties, often with their witnesses as
helpers, do or do not swear the oath imposed on them. This is the second stage of a two-
stage procedure which, furthermore, makes use of the social mechanism of oath-
swearing, which is rooted in the irrational.”
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to the pleading of the two parties.” The two methods are distinctly different. In the
first, the judge is required to follow a specific procedure that will automatically
determine the verdict. In the second, he decides without constraint once he has
sworn his oath; thus, he must determine the relative merits of the two cases without
any specific direction from the law.

Furthermore, it seems quite clear that the second method—"“swear and decide”
—is the default method (as it were), since it must be followed whenever the law does
not explicitly, in writing, direct the judge to rule (“whenever it is written that the
judge is to rule”). And since there are many examples both in CG and in the many
other contemporary inscribed laws at Gortyn, where nothing is said about the
method of judging, the “swear and decide” method must have been the more
common procedure.”

If the meaning of this provision is clear, however, its application in practice
raises many questions. Most importantly, Maffi (2002-3, 2007: 216-21) has recently
argued that the situation was more complex: in many cases where the law prescribes
a decisive proof, if the party concerned does not swear the oath or present the
witness as required, then the judge must decide on his own (krinen). On the other
hand, when the law directs the judge to decide the case on his own, one party may
propose a decisive proof and the judge may accept it, thereby changing the judge’s
free decision (krinen) to a ruling (dikadden). Maffi concludes that either procedure
may in fact change into the other.

As often, Maffi’s observations call attention to problems posed by traditional
views and force us to reexamine the whole issue of procedure at Gortyn. I will begin
with the judicial decision, and will argue that although Maffi makes some good
points, his conclusions cannot be accepted as the general rule. First, only once is a
litigant allowed to propose a decisive oath to settle the case, and there is no reason to
think that litigants could do this in other cases where a judge is supposed to swear
and decide. Second, in most cases involving oaths and in at least some involving
witnesses, if a litigant did not swear the stipulated oath or present the necessary
witness, the judge would automatically rule in the opposite way.

“With reference to” the pleadings imposes an obligation to listen to both sides but does
not impose any specific ruling; see further below. The oath sworn by the judge (dikastas)
may have been similar in content and even wording to the dikastic oath at Athens, where
the jurors (dikastai) swore to judge according to the law and in the absence of a law
“according to the most just opinion.” Thiir (2006: 45) argues that this oath means that the
Gortynian judge’s decision is rooted in the irrational, though he apparently does not think
this is true of the jurors’ oath at Athens.

Thiir’s claim (2006: 46), that a ruling that imposes an oath is the rule not the exception,
contradicts the clear sense of the amendment (see Maffi 2007: 215-6).

4
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II. Ruling by Oaths
I begin with cases where the law directs the judge to rule according to an oath. The
clearest example is /C 4 .47.16-26:

ol O¢ ' G- 16  And if the indentured slave disappears, let
TOANTOL O KOTOKEIUEVOG, O1K- the judge rule that the current master is to
OKGOITO OULOGOIL TOV KOLTOLeéus- swear that he is not to blame, neither
vov LLT,]‘C' o0TOV oiTIOoV ngT]V !»lT,]T- himself nor with another, nor does he
& oLV GAAot, pNt' €n' dARoL Fiod 20 know that the slave is with someone else.
V. Oﬁ‘i 0¢ «' '&noedV’nL, de1kodto And if the slave dies, let (the current
VTl LOLTV POV ,&)OV'? . master) show him (to the former master)
ol 8¢ KO UT] OUOGEL (L £~ before two witnesses. And if he does not
YPOTOL T UM SE\LKGSL’ T swear as is written or does not show him,
oV ATAOOV TLUOWY KOUTOL- 25

he shall pay the simple value (of the

OTOOEL. slave).

This is part of a set of regulations concerning indentured slaves, who have a
temporary master to whom they are indentured and a permanent master who
indentured them. If an indentured slave disappears, the law first allows the
temporary master to swear an oath denying knowledge of it. The law then adds that
if he does not swear, he must pay the value of the slave. Thus, if he swears the oath,
it automatically decides the case in his favor (he pays nothing); if he does not swear,
the opposite ruling is automatic.

In two cases in the Code the same result is implied, though not explicitly stated.
A man accused of entrapping an adulterer can swear that he did not entrap; if he
does not swear, he almost certainly will have to release the accused (2.36-45). And a
divorced wife can swear that property she has taken is hers; if she does not, she will
have to return it and pay a fine (3.5-9). In three other cases a similar result is also
very likely: in IC 4.76.B.5-7, if a judge has to pay for purification after a death
because the heirs do not pay, he can swear an oath and collect double from them; in
IC 4.77.B.11 someone can collect whatever value they swear to; and in CG 9.38-40
the judge is to rule that “when the plaintiff and the witnesses have sworn, he is to
win the suit for the simple amount.” In all three cases, the law implies that if the
person does not swear, he cannot collect the stated amount.’

These are all the certain examples from Gortyn where the law explicitly directs
a litigant to swear an 0ath;6 in six other cases, however, a person is said to be
orkioteros or “preferred in the oath.” This must mean that if the person swears an
oath, his side will win the case, or at least will prevail on the point at issue. Only in
two of these six cases does the law appear to say that if the person does not swear
the oath, his side will lose. First, IC 4 .45 .B reads:

> Cf.IC 4415.1-3, which after a gap of unknown length reads: “and if he does not swear,

he shall pay the simple fine” (o[ 8¢] xo. un dpdoet, 10 GrAOV KOTACTHCET).

In the fragmentary IC 4.51.1, where we read that someone, presumably a judge, “is to
rule that he swear” (ouvounv 8¢ dwkdx[oon) by certain gods, it is likely, but not certain,
that the person directed to swear is a litigant.

6
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3 -- &L] gypotor Fexdoto, OpKloTe- 3-4 as is written for each case, the one who
4 pov Hunv tov évekvpbroavi|a - - accepted a pledge shall have preference in
the oath ...
5-6 vac. If they do not swear in front of the
5 --]o. vac. od 8% un (’)I{éGOCWV mop 10- judge, both the one who accepted a pledge
6 1 dkootdn, vikibor tov (?) [and ...?7] will lose the case ...

T éve[kvpbxoavio - -

Because of the fragmentary state of the text, we do not know the content of this oath
or the issue in the case, but clearly not swearing the oath will result in losing the
case.’ Similarly, in IC 4.42.B.3-9, if someone sues the judge and the rememberer for
not ruling within fifteen days, they can swear an oath that fifteen days have not
passed, “and if they do not swear after a summons, the same penalty is to be
imposed on the one who does not swear as if he were unwilling to judge.” Here too
the judgment is automatic if the oath is not sworn.

In two other cases (CG 3.49-50,4.6-7), a woman must display a baby born after
a divorce to its father or father’s master; if she does not, she can be sued, but she can
avoid a suit by swearing that she carried out a stipulated procedural act. In a fifth
case the oath confirms that the swearer displayed an injured animal, thereby
allowing him to proceed with his suit (/C 4.41.2.12). In these three cases it is clearly
implied, though not explicitly stated, that failure to swear would allow the non-
swearer to be sued (in the first two cases) or prevent him from proceeding with his
suit (in the third case).

In the sixth case, a household slave woman has preference in the oath in a rape
case (CG 2.11-16):

gvdoBidiay Sohav i Képtel dop- If someone should forcibly overcome a
Go0To, 0V0 GTATEPUVG KOTHG- household slave woman, he will pay two
tacel ol 8¢ ko SSSOCLLV[OC] uévocv, e~ staters; but if she has already had intercourse,
d' auépav, [0]8elov, ai 8¢ k' év vut- (he will pay) one obol during the day, but if at
t, 8{)\' 683,7“6\’@' oprrotépoy 8" &- 15 night, two obols. And the slave woman will
pev o SOAav. be preferred in the oath.

The slave woman’s oath might concern any one of three issues: whether she was
raped, whether it was night or day, or whether she was a virgin. Normally there
would be no question whether it was night or day, and since no other victim of rape
in this section (2.2-10) is allowed to swear whether the rape took place, it seems
unlikely that a slave woman would be allowed to swear decisively that she was
raped. The question of virginity, however, only occurs in this case, and because
often only the slave woman would know for certain whether she was a virgin, this

7 The switch from singular in lines 3-4 to plural in 5 is puzzling, but both clauses very

likely refer to the same oath, since there is only room for perhaps 5-10 letters in the gap
between lines 4 and 5.
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was probably the subject of her oath. If, then, she swears the oath, the case will
proceed on the basis of her being a virgin. Her oath does not decide the main issue
(whether she was raped), but if the accused is convicted, the fine will be higher (two
staters). If she does not swear, presumably the case will also proceed, but with the
lower fine (one or two obols) in case of conviction.

These are all the certain cases involving a decisive oath,® and in each case it is
either stated or clearly implied that if the prescribed oath is not sworn, or the person
with preference in the oath does not swear, the opposite result will occur.

III. Ruling According to a Witness
The other kind of required ruling is “according to witnesses” (kata maityrans).
Besides CG 11.26-31, this precise wording occurs only in CG 1.18-24:

ol 8¢ k' avmi 00Aot poAiovt And if they contend about a slave, each
TOVIOVTEG FOV FEKGATEPOG El- affirming that he is his, if a witness

ev, ol HEV Ko LolTug amomoveL, k- 20 testifies, (the judge) is to rule according
oc‘,t(\x T,S‘)\f },Loc{‘t})poc SL,K(&SSSY, ol to the witness; but if they testify either for
§5 K € GVTLOTEPOLE LTOTOVIOVTL both sides or for neither, the judge is to

€ pedatépot, oV dKkasTaY O- swear an oath and decide.

uvovio kpivev

In this case, if there is a witness for one side only, the judge must rule for that side,
but if there are no witnesses or witnesses on both sides, then he must decide the case
on his own.” The same procedure, expressed differently, is prescribed in CG 1.12-14
and IC 441.5.7-11, where the judge is to decide freely “unless a witness should
testify,” in which case, it is clearly implied, the judge must rule according to his
testimony. In these three examples, then, the judge must rule according to a witness
if there is one but must decide on his own if there is not."

Maffi argues (2002-3, 2007: 204-5) that this same pattern holds in all cases
where the judge is required to rule according to a witness: if there is no witness, the
judge must decide on his own. In one passage (9.43-54), however, where the law
requires a judge to rule “with regard to the witness testimonies” (porti ta

¥ In CG 9.53-54, the text says “whichever the plaintiff requests, [the judge should rule]

either that he deny on oath or ... ” The first lines of column 10 are lost so we know
nothing more about this oath or whatever other method the plaintiff might request. Note
also IC 422, where editors read dmou[éco]; even if this restoration is correct, the
meaning of this word and of the whole fragment is very much in doubt.

Cf. IC 4.21.6, which reads “if there are witnesses on both sides” (ol k' &vrotépog Tovt
ot poitvpelc), but the text then breaks off.

In CG 1.15-18, where the issue is whether a person is free or slave, “whichever ones
testify that he is a free man will be stronger (kartonans emen).” 1 do not take this to mean
that the testimony of these witnesses will automatically be decisive (the view of most
scholars), but that their testimony should carry more weight; see Gagarin 1989: 39-40.
Cf. the fragmentary IC 4.63.4 - xoptepog poit[vg (“the witness is stronger”?).
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apoponiomena),’ the law adds, “if witnesses do not testify, when the person who
made the agreement returns, whichever the plaintiff requests, [the judge should rule]
either that he deny on oath or ...” Here the judge probably does not decide on his
own if there are no witnesses. Admittedly, this is a unique situation, but in several
other cases where the law requires that there be a witness, it seems to imply that
without the witness, the case will automatically be decided in the opposite way. The
law prescribes, for example, that if someone attempts to have intercourse (CG 2.16-
20), or if someone breaks through a roof (IC 4.46.B.1-5?), “he will pay ten staters if
a witness should testify.” This certainly implies that a witness is required for a
conviction and that if there is no witness, the judge cannot convict. Similarly, in CG
10.25-32 various transactions are invalid “if two witnesses testify,” the clear
implication being that the transaction would be valid if two witnesses do not testify.
These cases suggest that there is no general rule for witnesses, as there is for
oaths. In cases where a ruling according to a witness is required, when there is no
witness, the judge must sometimes decide on his own but at other times he seems to
be constrained to rule in the opposite way. The determining factor seems to be
whether the witness is a formal witness (who testifies to something he was formally
summoned to witness), as in 9.30 and 9.50, in which case the absence of a witness
would mean that the transaction probably did not take place, or is an accidental
witness (who testifies to facts he happens to know), as in 1.21."> Whether or not an
accidental witness testifies is usually a matter of chance: someone happens to know
that the slave belongs to X and not Y because (for example) he himself sold the
slave to X. The absence of such a witness would not automatically deny the true
owner a chance to argue his case. On the other hand, the rule, that someone wishing
to prevent an owner from selling a slave who was still indentured must have two
witnesses (probably to the indenture agreement), quite reasonably assumes that
anyone who indentures a slave has two witnesses present during the transaction.

IV. Other Rulings

These are all the cases where a judge is required to impose an oath or rule according
to a witness. One passage, CG 9.24-40 (quoted in VIII below), is notable in that the
witnesses are required to swear an oath together with the litigant. The passage gives
rules for cases involving a debt owed to or by a deceased person: the case is to be
brought within a year and the judge is to rule “with reference to the pleadings” (porti
ta moliomena). The law then specifies “the appropriate witnesses” (which depends
on how the debt was incurred), and adds, “when they (the witnesses) have spoken,
let (the judge) rule that when he (the plaintiff) and the witnesses have sworn, he is to
win the simple amount” (& 8¢ k' dmofeimovtt, Sikaddéto dUOGHVITOL ADTOV Kol

= Apoponen occurs eleven times in the Code and several times in other Gortyn laws,
always with regard to witnesses testifying; see further Section VIII below.
12 For the distinction, see Gagarin 1989; for witnesses in CG 1.21 see ibid 37-41.
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TOv¢ padtopave vikév to dmAdov). There are many uncertainties in this passage,'”
but it seems to require that witnesses testify and that they (and the plaintiff) then
swear an oath in order to win the suit.

This unique double requirement—the witnesses testify and swear—may have
been included because in this case one of the original parties has died and the
legislator wished to impose an extra degree of certainty on the ruling. More likely,
all witnesses swore an oath when testifying: in three of the occurrences of orkioteros
(CG 349-50, 4.6-7, IC 4.41.2.12; see above II) witnesses together with others are
given preference in the oath, which suggests that their testimony was regularly given
under oath.'* But even if all witnesses swore oaths before testifying, this would not
mean that when a judge ruled “according to a witness,” this procedure was
essentially the same as ruling according to an oath, as Thiir has argued (2006: 47).
Ruling according to an oath and ruling according to witnesses are separate
procedures in CG 11.26-31 (xoto podtvpavg ... € drdpotov), and as we have seen,
they are also fundamentally different in practice; we cannot make them one and the
same (see Maffi 2007: 202-5).

We should also include among rulings required by law, three provisions where
dikadden specifies the substance of the judge’s ruling but does not require an oath or
a witness. In the Code if some of the heirs wish to divide the property while others
do not, the judge must rule that those who wish to divide will have the property until
they divide it (5.28-34); if a claimant does not wish to marry an heiress, the relatives
must bring suit, and the judge must rule that he is to marry her within two months
(7.40-7); and in IC 4.76.B2-3 the judge must rule that something be purified."” In
these cases, the judge’s ruling is automatic, but does not involve an oath or a
witness.

Finally, in four provisions in the first column of the Code (1.4, 1.6, 1.8, 1.28-9),
the verbs dikadden and katadikadden'® state the required penalty, usually a specific
fine, for defendants who lose their case. In these cases, however, the judge must first
find the accused guilty. This is shown by, e.g., 1.3-14, where after prohibiting
seizure the law states, “if he does seize him, let (the judge) rule that he pay ten
staters for a free man and five for a slave because he seized him,” and then a few
lines later states, “if he should deny he seized him, the judge is to swear an oath and

13 I understand émofeimovtt as a variant on GmomOVIOVTL, “testify” (as do Koerner 1993:
no. 175, and van Effenterre and Ruzé 1994-5: no. 11.45); others (e.g., Maffi 1983: 157-
61) translate “refuse to testify,” but if the witnesses refuse to testify, surely they would
also refuse to swear an oath.

CG 2.36-45 (cited by Thiir 2006: 44, n.62) requires a litigant to swear an oath together
with others, but these others are not called witnesses.

Cf. IC 4.106.5-6, where all that remains is d1]kdxoo T0[v dikastdy (?).

The only difference between the simple verb and its compound (both of which I translate
“rule”) is that katadikadden (only in 14, 1.8, 1.35-6) always states the punishment
specified by law; dikadden may do this (e.g. in 1.28-29), but more often it specifies the
required ruling concerning the verdict in the case.
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decide, unless a witness should testify.” Clearly, the accused might dispute the
charge that he seized someone illegally, in which case the judge would have to
decide that he was guilty before he could then rule that he pay five or ten staters.

After column 1, dikadden and katadikadden are not used in this sense, but this
may just be a matter of legislative style. In CG 2.2-4, for example, the law states that
one who rapes a free person will pay (katastasei) a hundred staters; here katastasei
must have the same force as katadikadden.'” The judge will first have to decide the
accused’s guilt or innocence, and since the law does not say how he is to decide this,
he must (according to 11.26-31) swear and decide on his own. Then if he finds the
accused guilty, he is obliged to impose a fixed penalty. These cases should,
therefore, not be considered forms of automatic judgment, since the method of
judgment in them is “swear and decide”; only the penalty is fixed by law. The
specification of a penalty for an offense, which is a common practice in most legal
systems, does not affect the method of judgment.

V. The Judge Swears and Decides

I turn now to the second category mentioned in 11.26-31: “in other matters he is to
swear an oath and decide with reference to the pleadings” (omnunta krinen porti ta
moliomena). This method is specified eight times in the Code (1.12, 1.14, 1.24, 1.39,
3.1,5.43-4,6.54,921) and probably twice in IC 441 (4.18," 5.9-10). In two cases
(CG 1.12-14, IC 4.41.5.7-11) omnunta krinen is qualified by “unless a witness
testifies.” As we noted above, if there is a witness in these two cases, the judge must
rule according to that witness, but if there is no witness, the judge must decide on his
own. As I argue below, the implicit requirement in these two cases, that the judge
rule according to the witness if there is one, applies only to these cases, not to others
where there might be a witness but the law says nothing about one.

Maffi has argued (2002-3, 2007: 216-21) that in all cases where a judge is
supposed to decide on his own, either litigant can propose an automatic proof, and
the judge can then impose that proof, thus deciding the case automatically. For
example, in CG 9.53-54, as we saw (above III), a litigant may request a decisive
oath. But the provision allowing a litigant to request an oath is unique to this case;
we cannot generalize from it to cases where this procedure is not mentioned.

Maffi (1997: 33-4,2007: 207-11) also cites an addendum to CG 3.5-9 in support
of his theory, CG 11.46-55, which reads:

7 The use of katistami to specify the penalty, almost always in terms of a fine, is also
common in the early laws from Gortyn (e.g., IC 4.8.a-f, IC 4.10.7).

'8 The restoration of 4.16-18—duni 8¢ tOv kpdvov dpvd[vta kpivev 1oV Sikaotdv]—is
widely accepted (cf. CG 1.11-12). See also IC 4.101.2 where all that remains is ouv]vg
Kpw[éto.
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Yova vdpog ¢ ko kKplvetad, When a woman is divorced from her

0 S1KOOTOG OPKOV O KoL dUKAK- husband, if the judge rules that an oath
O€l, &V TG FLKOTL AUEPOLLG Ci- (should be sworn), within twenty days
TOUOGATO TOLPLOVTOG TO Stk let her swear the oath of denial

010, 011 K' émikohEL. TpoFendT- 50 concerning the charge, with the judge
o §é 6‘&QK0V T SjKOCQ :5&1 yovo- present. And let the initiator of the suit
et ot 161 Sirono>ton ko [t]o declare (proweipato) to the woman and

H\,’&HOVL TPOTETOPTOV &V‘E\l u- the judge and the mnamon on the
aitvpog mevrekaidexadpopo fourth day before this in front of a

€ TPELYOVOGC. vac. 55 witness who has been adult for fifteen
years or more. vac.

Maffi suggests that the verb proweipato here may designate an “atto formale,”
similar to the proklesis eis horkon in Athenian law; in his view, after the judge has
imposed an oath on the wife but before she swears it, the husband then formally
declares the wording of the oath. But the husband presumably specified in his initial
complaint which property his ex-wife (allegedly) took illegally, and the woman
would then have to swear either that she did not take the property in dispute or that it
is her property not her husband’s. This amendment apparently requires him to restate
this complaint so that everyone involved will know exactly what the woman will be
denying in her oath. But he does not determine the wording of the oath and the judge
imposes the oath because the law requires it (3.5-9), not because the husband asks
him to.

In addition to these two passages, Maffi notes (2002-3: 77-78) that in CG 1.18-
24 (see above) a judge’s free decision is changed into an automatic ruling when only
one party presents a witness, since the judge must rule in accordance with this
witness. It is certainly possible to understand the procedure here in this way, but
there is no reason to assume a similar process in other cases where nothing is said of
a witness, for example, in CG 1.11-12: “About the matter of time, the judge is to
swear an oath and decide.” Unless the law explicitly requires the judge to rule, his
judgment will be a decision (omnunta krinen) not a ruling. Only when the law
explicitly states an exception to the “swear and decide” method can the procedure
change from a decision to a ruling.

Maffi’s view must thus be rejected. It may be that nothing in the law prohibits a
litigant from suggesting an automatic proof or a judge from considering such a
suggestion, but the judge’s decision would still be his own, and the clear distinction
between two types of judgment still holds: either the law requires, in writing, that
the judge is to rule, or it lets him decide on his own.

Another feature of a judge’s decision is that he decides “with reference to the
pleadings™'® (porti ta moliomena, 11.30-31). Maffi argues (2002-3: 79 n. 4, 2007:

1 The English words “plea” and “pleading” are sometimes used in a strict sense to
designate only a person’s initial response to an accusation (“Not Guilty”), but both words
are often used more loosely to designate a litigant’s entire case. Willetts, for example,
translates ta moliomena “plea,” but his discussion of Gortynian procedure (1967: 33-334)
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204) that this expression—which also occurs at CG 5.44 and 6.54-5*" and should
probably be understood in all cases where the judge decides—means only “with
reference to the initial claim and counter-claim,” and that in such cases a litigant
does not actually present witness testimony. But there are several reasons why porti
ta moliomena must refer to both parties’ entire presentation of their cases. First, if
porti ta moliomena referred only to the initial accusation and response, the
expression would be utterly superfluous: no judge can decide a case without
knowing the initial claims of the two parties. Thus, if porti ta moliomena means
anything, it must be directing the judge to decide with reference to more than the
initial claims, and this would mean that he should consider the evidence on both
sides, including witnesses, and any arguments that either side might present.

Second, although in some passages molen might be understood to refer only to
the initial accusation and response, there is no passage in which it cannot refer to the
entire trial; and in the two other places where the participle occurs—both times in
the genitive absolute expression moliomenas dikas—it must refer to the whole trial
(“while the case is being tried”) not just the moment when the initial claims are
stated. In CG 1.49-50, “if (a slave) dies while the case is being tried (moliomenas
tad dikas), he will pay the single penalty”; and in 10.21-22, “if anyone owing money
or subject to a fine or engaged in a suit (moliomenas dikas) gives a gift, if the
remainder of the property is not equal to the fine, the gift will be invalid.” In both
cases it would make no sense to understand moliomenas dikas as designating only
the moment when the claim and counter-claim are made.*'

Third, in CG 1.18-24 the judge is directed to swear and decide in cases where
each litigant claims to own the slave and there are witnesses for both parties or
neither party. The case is straightforward: A claims that he owns a slave who is
currently in the possession of B; B responds that the slave is his, not A’s; and either
A and B both have a witness or neither has one. Now the judge must decide. How
can he do this if all he knows is that each party claims ownership of the slave and
each has (or does not have) a witness? Surely he must hear what the litigants and
their witnesses (if any) have to say; otherwise, his decision is purely arbitrary. In
short, when the judge decides (krinen) a case porti ta moliomena, he does so after
hearing both parties present their entire case. In other words, there is an actual trial
(as in classical Athens) where litigants argue their case and witnesses may give their
testimony (probably orally).

makes clear that he assumes that the judge decides after hearing the litigants’ entire
arguments.

Also in IC 4.42.B.2-3, but without any context.

See also IC 4.82.9-10, which is commonly restored ai] 8¢ k' dundte[pot poit]opevor
é[mirplamovtt (“if both refer the case to arbitration while they are engaged in litigation™).
If this restoration is correct (Guarducci calls it fortasse probandum), here too the verb
cannot designate only the initial claims.

20
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VI. The Judge

One question that has troubled scholars is just who the dikastas was, and in
particular, whether he was identical to the kosmos (the highest official in most
Cretan cities) or was a differently, specifically judicial, official. On the surface,
Gortynian laws speak of two separate officials: dikastas is consistently used when
the law speaks of judging a case or testifying about the verdict in an earlier case; the
kosmos, on the other hand, is never spoken of as judging. Some scholars,” however,
find evidence of the kosmos judging in CG 8.55, where after a long series of rules
concerning the marriage of an “heiress,” the law adds “and if anyone marries the
heiress otherwise than is written, the claimants are to inform (peuthen) the kosmos.”
It is not at all clear what action, if any, the kosmos is to take after being informed,
but nothing in the language suggests legal action, and elsewhere (7.45-47) legal
action regarding the marriage of an heiress is in the hands of the dikastas.

The laws several times speak of different dikastai for different types of cases.
For example, the rule in CG 6.29-31 (and the quite similar rule in 9.23-24) states,
“the matter is to be tried where it belongs, before the dikastas where it is written in
each case” (uoAév Ome k' €miPdAdler, map TOL SikoOTOL € FEKAOTO EypoTTON).
Apparently there are different judges (and courts) for the sale of property and for
other types of security transactions. In addition, CG 12.6-19 speaks of “orphan-
judges” (orpanodikastai), and IC 442.B.11-14 mentions ‘“the dikastas of the
hetairiai and whoever judges in cases of sureties.” Since it is unlikely that there was
enough litigation in fifth-century Gortyn to warrant a judge who handled nothing but
(e.g.) the sale of property or matters concerning orphans, it may be that these
different dikastai only judged specialized cases from time to time and spent the rest
of their time judging other sorts of cases which were not assigned to a specialized
judge.

One other official, who seems to be connected with judging and who some have
thought was a kosmos who judged, is the xenios in CG 11.14-17: someone who
wishes to renounce an adoption must deposit ten staters with the court (dikasterion),
“and the mnamon of the xenios is to give it to the person renounced.”* Willetts
(1967: 31) and others assume that this xenios is the xenios kosmos mentioned in IC
4304 (without context) and IC 4.78 4. In the latter passage the xenios kosmos
protects a group of exiles (or perhaps of freed slaves), but nothing suggests that his
protection involves judging. The xenios, on the other hand, is distinguished from the

2 E.g. Thiir (2006: 45-46), who refers (n. 69) to Willetts 1967: 32; but Willetts argues that
in the passages at issue (CG 8.55, 11.14-17) the kosmos makes only administrative
decisions. Thiir also cites the law from Dreros (SEG 27.620), where the kosmos judges
(dikazen) and an early law from Athens (Dem. 23.28) which speaks of the archons as
dikastai, though neither of these is evidence for Gortynian practice.

The xenios is also mentioned in IC 4.79.15 (= IC 4.144), where he exacts full payment
from those who are unwilling to work, and in fragments that yield no information (/C
453.A2-3,1C4.89.7,1C 498).

23
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kosmos in IC 4.14 p-g .2, in that he must wait five years before serving another term,
whereas the kosmos must wait three years. It seems more likely, then, that the xenios
in CG 11.14-17, who is apparently connected with a dikasterion (the only
occurrence of this word in Crete) is a dikastas, whose jurisdiction would include
adoptions.**

Thus, the Gortynian texts strongly suggest that the dikastas and the kosmos are
two different officials.”” Perhaps we cannot rule out the identity of dikastas and
kosmos with complete certainty, but in view of the frequent and consistent use of
these two different nouns with respect to different roles, it seems very unlikely that
they were the same official. Even if the two were identical, moreover, this would not
in itself change the function of the dikastas as prescribed by the laws.

VII. The Use of Oaths
We have already noted several different uses of oaths at Gortyn: judges routinely
swear an oath before deciding a case (omnunta krinen), a litigant may be required to
swear an oath of denial or an oath confirming some point required in order to bring a
case or to win it, or he may be given preference in swearing to some point. Another
fragmentary inscription, IC 4.51, specifies certain gods one must swear by, requires
that some of the person’s sons must also swear, and specifies certain details of the
oath (“are all to swear, each invoking a curse on himself to die the worst (?) death [if
he perjures himself]”), but the fragment breaks off without informing us of the
context for these oaths.

In addition, in two early texts we find references to oath-swearers (orkomotai,
IC 4.8.1’)26 or co-swearers (omomotai, IC 4.4.3), though in neither case is there
enough context to know what oath these people are swearing. One other text, IC
481, also refers to multiple swearers. There are many difficulties in the
interpretation of this text, but it apparently concerns a piece of property pledged as

# See also the expression xenia dika (“foreigner’s trial”) mentioned in IC 4.80.7-8, where
the Gortynian and Rhittenian kosmoi are to levy a fine of one drachma, “and if he should
fine him more or should not use it (correctly), he is to be tried in a foreigners’ trial” (i
8¢ nliov dopidoot £ ug kotokpéootto, koeveion dikot dukdddeBan); this last clause
may apply only to the Rhittenian kosmos. Cf. the expression wastia dika, a “citizen’s
trial” or “citizen’s justice,” in IC 4.13.g-h2, and IC 4.64 4.

Thiir has questioned this conclusion on the ground that nowhere in Greece does a single

dikastas decide cases (2009: 493 quoted at the beginning of this paper). Even if this is

true—and it would be more accurate to say that we do not know of such officials
elsewhere—this would not mean that there could not be such an official at Gortyn.

26 Blass (SGDI 4969, followed by van Effenterre and Ruzé 1995: no. 11; contra Guarducci,
Koerner 1993: no. 113) joined goudtog | € on block i with kotov | ot on block a,
resulting in [dp]loopdtag | éxatov, “one hundred oath-swearers.” This is apparently
followed by a reference to a blood-money payment (poina) of a tripod worth ten
cauldrons.

25
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security.”” We are first told (lines 1-3) that the nine closest property owners swear,
though it is not clear what they affirm in their oaths. After one party has summoned
the other, the property is then measured (4-11). Then oaths are sworn (11-15),
probably by both parties and their supporters, and “whichever the majority swear,
(that side) is to win” (15-16). This method of decision by the majority of oath-
swearers is unique in Gortynian laws, and may be explained by the fact that the
matter in dispute is the size and ownership of a piece of property, and on this issue
the nine closest neighbors are most likely to know the facts. Thus, they are not
“oath-helpers,” who in some legal systems swear in support of a person without
necessarily having any knowledge of the facts,” but accidental witnesses who
because of their location happen to have knowledge of the relevant facts.

VIII. The Use of Witnesses™
References to witnesses at Gortyn usually add certain qualifications concerning the
number, age, or status of the witnesses in question. Only when the witness is an
accidental witness, who just happens to have some relevant knowledge, is there no
further specification, just the simple expression “a witness” or “witnesses.”*’ In the
case of formal witnesses, on the other hand, who testify to some event or transaction
at which they were asked to be present, the law always adds some qualification,
requiring that there be one, two, three, or “three or more,” or that they be “of age”
(ebiontes), or adult (dromeus), or “adult for fifteen years or more” or that they be
free; in many cases more than one qualification is present (e.g., CG 1.41-42: “two
free adult witnesses™).”' Finally, the addendum in CG 11.26-31, with which I began
this paper, refers to “witnesses” without specification, but this clearly includes both
formal and accidental witnesses.

Another general difference between formal and accidental witnesses is that the
law usually mentions the former in connection with procedures that occur outside of

2 My understanding of this text is that the passage sets out a procedure for use when a

person offers property as security for a debt or loan. Two issues arise, is the property as
large as the person claims, and does it belong to him. The first is settled by measurement
before witnesses, the second by the majority of neighbors swearing an oath. For a full
discussion see my forthcoming edition (with Paula Perlman) of the laws of Crete.

% See Gagarin 1989, esp. 51-52; contra Meister 1908: 571-72. Thiir (2009: 493) takes the

method of counting oath-swearers as characteristic of judicial procedure at Gortyn,

though he also acknowledges the exceptional nature of this text (which he mistakenly

cites as IC 4 .48).

Several of the issues in this section are discussed in Gagarin 1989.

30 Accidental witnesses are mentioned in CG 1.14, 1.20-21, 2.20, IC 4.21.5-6, IC 4.41.5.11,
1C 4.46.B.1-5; cf. CG1.15-18.

31" Formal witnesses are mentioned in CG 1.41-42, 2.28-29, 2.33, 3.21, 3.47-51, 3.55, 4.8,
5.52-53, 11.53-54, and in IC 4.41.2.9-14, 47.22, 75.4.1 (= 81.4-5), 75.4.7 (= 81.10),
85.4-5. Other mentions of witnesses in fragments from /C 4 where it is unclear whether
they are formal or accidental are in 46.4.9-10, 51.11, 63.4, 75.C.9, 75.D.2-3, 90.4.4-5,
93.6,102.3.
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court; for example, they are present when a summons is issued or a baby is
presented to its father. And when a witness is said to be orkioteros (“preferred in his
oath,” see above II), if he actually testifies, it is probably in extra-judicial
proceedings. Accidental witnesses, on the other hand, are always spoken of as
testifying (apoponen); moreover, they almost certainly gave their testimony in court
and did not just state their readiness to support a litigant. For example, as we have
seen (above V), in cases where two parties claim to own a slave and each has a
witness (CG 1.18-24) the judge must listen to the entire case on each side, and it is
hard to see how he could decide without hearing what the witnesses have to say.
Formal witnesses, on the other hand, whose evidence was usually relevant to
procedural matters apart from the main issue of the dispute, may have simply stated
their readiness to testify. For example, someone whose animal has been killed must
show the dead animal to the man responsible for his death in the presence of two
witnesses, who will be orkioteroi (IC 4.41.2.6-16). If he then sues the accused for
damages and the accused claims that he was never shown the dead animal, the
accuser would present his two witnesses, but since their testimony was
predetermined (they were present when the dead animal was shown), they may or
may not have actually given a deposition.

There are, however, a few passages in the Code where formal witnesses may
testify in court. Take, for example, 9.24-40:

If someone dies who has given surety (for
a debt), or has lost a law suit, or owes
money that he pledged, or has initiated
litigation, or has agreed (to pay), or if
another has a similar obligation to the

ol av[d]exo-

aufe]vog € vevikapévo[g € év]k- 25
ototavg Omédov € dtafaldpe-

vog £ Stapetndipevog amofd-

vot £ o010l GAAOG, ETLUOA-

£vv 10 TpO 10 £viowTo" 0 O dikar-

010G O1k0dOETO TOPTL TOL ATOT- 30
oviopeva. ol LEV Ko Vikog €t

HOAEL, 0 B1KOLGTOG KO UVAUOV,

od ko 80et kol moAartevet, 01de -
attvpeg ol EmBdAlovtec, Gvdok-

0 «®¢ kévkolotav kol dtafordg k- 35
al S1péciog poitvpeg ot £mifB-
GAlovieg amonovvidvToy. € 8¢ k' -
ToFeimovTl, d1k0dd£T0 OOG-

UWTOL DTOV KO TOVG LTV P-

VG VIKEV TO amAdov. vac. 40

deceased, litigation must be brought
against him within a year; and let the
judge rule with regard to the testimonies.
If someone who has won a case brings
suit, the judge and the rememberer, if he
is alive and fulfilling civic duties, and the
appropriate witnesses [should testify]; but
for surety or money owed or litigation
initiated or an agreement, let the
appropriate witnesses testify. And when
they have spoken, let (the judge) rule that
when he (the plaintiff) and the witnesses
have sworn, he is to win (the suit) for the
simple amount. vac.

Here, the judge must rule “with regard to the testimonies” (porti ta apoponiomena),
where ta apoponiomena (lit. “the things that are being testified”’) must designate the
content of the testimony. These witnesses must, therefore, actually testify in court
before the judge who is to rule. On the other hand, in many cases, the witnesses are
likely to be formal witnesses, who were present when a debt was incurred, a sale
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was concluded, etc. We may even wish to call the judge and the mnamon formal
witnesses, because they testify concerning the outcome of a trial at which they were
the officials in charge. But they do not fit neatly into this category, and in other
cases it is possible that witnesses who had not formally been present at an event
might testify. Witnesses in two other passages—9.43-54 (where the judge also must
rule porti ta apoponiomena) and 10.25-32—similarly seem to share characteristics
of both types of witnesses.

IX. Beyond the Gortyn Code

Interestingly, the distinction in CG 11.26-31, between dikadden and krinen, which
seems very important in the Code and in some of the other contemporary laws from
Gortyn, is not found in the sixth-century laws from Gortyn (IC 4.1-40, 62-64).
Krinen never appears in these texts, and as Talamanca long ago recognized (1979:
124-5), dikadden designates the general act of judging but says nothing about the
method of judgment. An early example is IC 4.9.a-m—*“either he is to judge the case
or he himself [is to pay?]” (f} dix[av] 8[1]xdéle[v] | 7| &rto[c] xatal ...)—where it
seems very unlikely that in the absence of specification dikan dikazen could
designate the same kind of automatic ruling as it does in the Code.”

One might argue, perhaps, that in the sixth century judges at Gortyn only knew
one method of judging, ruling by imposing a decisive oath, but the same less rigid
use of dikazein is also found in some texts other than the Code in the fifth century,
when judges must have known about both methods, ruling and deciding. Take, for
example, IC 442 .B.6-14:

ol 8¢ ko g dpdo- And if they do not swear after a
, N , summons, the same penalty is to be
OVTL KELOUEVO, KOLTOL TO 0OTOL TPOdE- )
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ot i edva‘tog ofog Stokolvoel, indot- 10 of some sort prevents it, neither of them is
, , , ~ to be hurt by these. vac. But for the judge
éporve tovtag kotafAdmedot. v. 101 8-

A ~ oy of the hetairiai and whoever judges in
€ 0V £ToupNLay dikocoTdn K' 6g Ko - cases of sureties, if they judge on the
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3

Here, all three occurrences of dikadden have the general sense “judge.” This is
especially clear in 11-14, where both “the judge (dikasstas) of the hetairiai” and
“whoever judges (dikadei) in cases of sureties” are given immunity if they judge on
the same day or the next. The point of the law is clearly to protect the judge who is
doing his duty in a timely fashion, and it would make no sense for this protection to
apply only to cases where judges were required to rule (dikadden in the sense it has
in CG 11.26-31) and not in cases where they decided on their own (omnunta krinen).

2 In fifth-century laws dikadden is never followed by a direct object (like dikan here).
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Dikadden in this general sense is also found in laws from other Cretan cities, for
example in the seventh-century law from Dreros (SEG 27.620), which states that if a
kosmos violates the prohibition against holding office again within ten years,
“whatever he judges (dikadden), he himself is to owe double.” This provision is
surely aimed primarily at cases where the kosmos decided, when he would be able to
follow his personal inclination, rather than cases (if any) where he might have ruled,
where the ruling would be fixed by law. On the other hand, the method of swearing
and deciding is specified once in a fragmentary early law from Eltynia (/C 1.10.2.8),
where the kosmoi (presumably acting as judges) are to “swear and decide”
(yryvookev Suvuvtag), but here the verb is not krinen but gignosken.33

These laws from Dreros and Eltynia are the only instances in Cretan laws of the
period where the kosmos is spoken of as judging. At Dreros the clause about judging
cited above is followed by “and whatever he does as kosmos shall be void.” This
clearly implies that judging is only one of the duties of the kosmos, but it may be the
most important one, since it is the only duty specifically named and it comes first in
the list of penalties for the kosmos who violates the iteration prohibition.

Besides these two laws, the act of judging is nowhere else mentioned in archaic
and classical Cretan laws outside of Gortyn. We cannot, of course, draw firm
conclusions from two examples, but we may wish to speculate that in this period the
kosmos did the judging everywhere except in Gortyn, where the office of dikastas
existed in addition to the kosmos, and later different dikastai were assigned to
different areas of the law. If the number of legal inscriptions discovered from
Gortyn—more than the total from all other Cretan cities combined—accurately
represents the amount of legislation in these cities, it may be that Gortynians
engaged in judicial activity to a much greater extent than other Cretans at the time,
and that the special office of judge (dikastas) was therefore created in that city but
was not needed elsewhere.

As for other features of legal procedure, witnesses are not mentioned at all
outside Gortyn, but there are several instances of oaths being sworn. We have
already noted the early law from Eltynia (/C 1.10.2.8), where the kosmoi “swear and
decide”; this is presumably the same sort of oath as that sworn by the dikastas at
Gortyn. In addition, the same law from Dreros (SEG 27.620, line 4) specifies that
“the oath-swearers (omotai) are the kosmos and the damioi and the twenty of the
polis.” It is not clear what this oath is or when it is sworn, but the most likely view
may be that the oath was sworn at the time of (and perhaps as part of) the enactment
of the law. In any case, neither of these is the sort of decisive oath that judges are
sometimes required to impose at Gortyn.

¥ Note also two fragments from Eleutherna: /C 2.12.11 4 (= van Effenterre and Ruzé 1994:
no. 14)—rtJowv pn dwalovtag 10g {[—where the sense is not at all clear; and IC
2.12.13.6—od vikaBein xotod[—where some form of katadikadden should very likely
be restored.
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The other mentions of oaths outside Gortyn provide little information. Another
short fragment from Dreros (SEG 15.564 = van Effenterre and Ruzé 1995: no. 10,
lines 1-2) states “they swear, just as in the oaths” (Oudvton &' Grep év dpklolor). A
law from Eleutherna (IC 2.12.3 = van Effenterre and Ruzé 1994: no. 10) mentions
an oath twice: in line 2: “and an oath to make the ... “ (k8pxov T10épev tov ...), and
in line 3: “the curse is to be in the oath (?)” (161 6¢ Spxlot Tav &pav ivipue[v). And
another law from Eleutherna (SEG 23.571 = van Effenterre and Ruzé 1995: no. 15,
line 1) contains the verb “swear an oath of denial” (é%oomn’rr]t).34 The best we can
say is that nothing in these meager fragments is clearly inconsistent with what we
know of oaths at Gortyn.

The evidence for legal procedure outside of Gortyn thus indicates that it differed
from procedure at Gortyn, only in that the office of judge (dikastas) is only known at
Gortyn, and that the special sense of dikadden for a ruling required by law (as
opposed to krinen, which indicates a free judicial decision) is found only in fifth-
century Gortyn (and perhaps at Eltynia). Dikadden always has the more general
sense of “judge” outside Gortyn, and sometimes at Gortyn too, but within the Code
dikadden (13 times) and katadikadden (3 times) are only used for an automatic
ruling. This consistency suggests that the author (or authors) of the Code thought
systematically about judicial procedure—when to allow judges to decide cases freely
and when to impose automatic procedures. The amendment in 11.26-31 was added
in order to clarify the fact that despite the inclusion of these automatic procedures in
the Code, free decision-making was the normal method of judicial decision at
Gortyn, as it apparently was elsewhere in Crete.
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GERHARD THUR (VIENNA)

LEGAL PROCEDURE IN THE GORTYN CODE
RESPONSE TO MICHAEL GAGARIN

At present Michael Gagarin is the greatest authority on Cretan legal sources. Since
his books on Drakon (1981) and Early Greek Law (1986) we have discussed
together the meaning of dikazein in archaic Greek sources from Homer to Draco and
Gortyn. The following few remarks will carry on our arguments. Dikazein is the key
word in understanding ancient Greek legal procedure. Our late friend Mario
Talamanca (1979) took part in the discussion as Eva Cantarella and Alberto Maffi
still do. While friendship has always survived we all had and still have completely
different points of view. Disregarding my view on Homer I will concentrate on
Gortyn. Nevertheless, also on this topic I hold the idea of a unity of Greek law, a
unity not of uniform legal institutions, but rather of different developments derived
from consistent basic ideas, to speak with Hans Julius Wolff, the founder of our
Symposion: “verschiedene Ausformungen einheitlicher Grundgedanken.”

Our modern understanding of judge and judgment doesn’t go back further than
to Late Antiquity. Today judges are civil servants, who decide the facts at their own
discretion, legally bound by law codes or precedents and embedded in a hierarchy of
public jurisdiction. This legal culture comes from the Roman cognitio extra ordinem
and is called “Beamtenjustiz.” The ordo iudiciorum of the Roman republic and
principate was different. In a first stage one of the supreme magistrates, the praetor,
appointed the trial by admitting a legis actio or a formula, and then a board of
laymen, centumviri or recuperatores, or a single layman, the iudex privatus. Only in
the second stage the laymen gave decisions, strictly bound by the wordings proposed
by the plaintiff and decreed by the magistrate. This system was also used in ancient
Athens, except for the iudex privatus. Nowhere in Greece do we find an authority
like a civil servant especially engaged in jurisdiction.

My first objection to Gagarin is that until now he never did answer my question,
who the Gortynian dikastas was. Wolff thought of a iudex privatus, but was
universally and rightly rejected. Gagarin seems to follow the general opinion the
dikastas was a special authority like a modern judge [now closer explained in the
written version of his paper]. But there are no parallels in any Greek source. Beyond
Gortyn we have some inscriptions which tell us the kosmoi, the Cretan magistrates,
also acted as dikastai (see Nomima 1.74, 81, 2.80). The magistrates’ dikazein and
gignoskein, everywhere else equal to krinein, is exactly what the Gortynian dikastas
did. My conclusion is when the Law Code is speaking of a dikastas it means the
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single kosmos responsible for the kind of cases in issue, the ksenios kosmos for
example (XI 14-17) and the dikastas for hetairiai (see Gagarin, above p. 138f.). In
the highly technical language of the Code dikastas seems to mean the “competent
magistrate;” likewise in archaic Athens the competent archon is called dikastes
(Dem. 2328, 41.71), which term later is reserved for the men sitting in the jury.
Anyway, for Athens and Gortyn the translation “judge” in our technical sense is
misleading. With the Code I prefer to stick to dikastas having in my mind the
kosmos responsible for the case.

After these, I think, necessary preliminaries I come to Gagarin’s main subject:
the fundamental distinction between dikadden and krinen, rule and decide
respectively. First, what was the normal method and what the exception, and second,
could either procedure change into the other, as Maffi has argued.

First, before looking at default and exception we must clarify both methods.
Omnynta krinen porti ta moliomena in XI 26-31 seems to be very simple: the
dikastas, the magistrate, is allowed to decide the case at his own discretion.
Normally the verb omnynta is overlooked. Aristotle mentions in his Politics (128b
9-12) that, formerly, some kings (comparable to magistrates) gave judgments under
oath. In historical times only private arbitrators seem to have given their awards
under oath (Dem. 52.30f.). In a society where oath swearing was taken seriously, as
the Law Code presupposes, with his own free decision the dikastas took a great
personal risk. To the parties, who had no appeal to a higher court, it was a sacral
guarantee for correct decision. This method demonstrates on the one hand the
progressive and on the other the archaic character of Gortynian litigation.

The oath of the Gortynian dikastas was not like the heliastic oath sworn by the
Athenian jurymen at the beginning of each year. Later, they sat in the large law
courts and cast their votes anonymously. In Gortyn it was a more serious matter: the
oath was sworn by a magistrate every time when he passed a free decision in a
lawsuit. So he took personal responsibility and, besides sacral punishment, with
every biased judgment risked his social reputation.

Problematic is the meaning of porti ta moliomena in XI 30-31. I prefer Willet’s
translation “according to the pleas” to Gagarin’s “with reference to the pleadings.”
Normally in Greek trials the court decision is on the claim and counterclaim. Here 1
follow Maffi. Even when the dikastas was allowed to decide at his own discretion he
was restricted to the pleas, to a simple “yes” or “no”. In a general rule on trial
decision this is in no way superfluous to mention. The phrase has nothing to do with
evidence, as Gagarin holds (above, p. 137): “...this would mean that he should
consider the evidence on both sides, including witnesses, and any arguments that
either side might present.” Since both the pleas and the pleadings were oral it is
difficult to distinguish the meanings of molen. However, explaining the phrase as a
provision on free assessment of proofs seems to me thinking in a too modern way.

Still dealing with my first point to clarify both methods of rendering a decision I
come to the most controversial topic, the meaning of dikadden. It obviously does not
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mean dikazein in the sense of what the Athenian jurymen did, rendering decisions by
secretly voting. We all agree that in 5" century Gortyn no law courts existed.
However, one can compare the dikadden of the Gortynian kosmos with the dikazein
of the Athenian basileis in Draco’s law on homicide. In my—not uncontested —
opinion the basileis formulated the diomosiai, the oaths to be sworn initially by
either litigant before the 51 ephetai voted on the case (diagnonai). Also a board of
ephetai did not exist in Gortyn. But I think we can, how controversial the issue
might be, compare the Gortynian dikadden with the dikazein decree of the Athenian
basileis. Cautiously Gagarin now translates dikadden simply with “rule” and I agree
with him. Inconsistently and without sufficient explanation in his new book Writing
(2008, 96) he still translates the dikazein of the Athenian basileis with “judge” in
contrast to “decide” for diagnonai. 1 think “rule” is correct for dikazein in either
case.

A Greek magistrate usually did not render verdicts, he was competent in ruling.
Also in the Gortynian Code there are several examples of ruling, dikadden, beyond
trial decisions: in V 31 the dikastas is not yet deciding an action for partition; he just
provisionally assigns the estate to one of the claimants until the property will be
divided. Also the heiress (VIII 40-7) is assigned to the relative who refuses to marry
her not by verdict, but by a simple order. These cases are parallel to the epidikasia
decrees of the Athenian archon in inheritance and family issues. Also the dikaksato
lagasai in 1 6 is a simple order, and everywhere in Greece the word for a
magistrate’s imposing a fine is katadikazein. All these passages are additional
arguments that the Gortynian dikastas belongs among the magistrates. He is the
kosmos competent for the matter in issue.

But what did the dikadden of the kosmos/dikastas in a lawsuit look like? The
general provision, XI 26-31, directs him—I quote Gagarin’s translation (above, p.
128): “to rule (dikadden) according to witnesses or an oath of denial.” The meaning
of kata (according) is problematic. Did the dikastas rule or decide before or after the
swearing ceremony? Gagarin correctly holds the oath follows the ruling and whether
sworn or not, the defendant automatically won or lost his case. By dikadden the
dikastas imposed the oath upon a litigant. The case of the divorced woman charged
with having taken away her ex-husband’s property (II 36-45) shows that the
swearing ceremony took place after the ruling. After swearing, no further dikadden
was necessary. And if the woman refused to swear within a certain time (XI 46-55)
she lost the case and, pace Maffi, no krinen decision followed. Fortunately the
provisions on the divorced women are detailed enough. Other provisions on decisive
oaths can be explained only by conjecture, as Gagarin correctly did.

But I completely disagree with Gagarin on the meaning of the first phrase in XI
26-28, kata maityrans...dikadden. Here we have the same methodological problem.
In the code there are a many short references in technical language, but only one
provision goes into details, IX 24-40. I concentrate on lines 34-40: first, the
witnesses had to “speak” (apoponnionton), and after they had “spoken” (profeiponti)
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the dikastas had to rule that the plaintiff and the witnesses swear. The crucial word
is apoponen, in the Code it is only used for witnesses. Gagarin translates it with
“testify.” He holds (above, p. 134): “This unique double requirement— the witnesses
testify and swear—may have been included because in this case one of the original
parties has died and so the legislator wished to impose an extra degree of certainty
on the ruling.”

I think the requirement is neither double nor unique. Fortunately, again we have
some details not mentioned in other provisions, which allow us to conjecture. In my
opinion apoponen doesn’t mean to testify. Rather the witness declared before the
dikastas that he is ready to testify. Then the dikastas had to rule that the witness
should swear the decisive oath. This is the procedure behind the concise technical
phrase dikadden kata maityrans. 1X 24-40 provides neither a double requirement nor
an extra degree of certainty. It sheds light on the normal procedure of witness
testimony of Gortyn. In X 34-40 not the method of evidence is unique, but rather the
liability of the heirs of a deceased debtor reduced to the simple amount (line 40).

With these conjectures the general provision in XI 26-31 shows a completely
consistent structure: when the Code provides decisions by ruling, the magistrates
were bound to impose decisive oaths upon witnesses and/or litigants, in all other
cases the magistrates were allowed or sometimes—when explicitly provided—
obliged, to take the oaths themselves. In any case oaths were necessary, but an oath
sworn by different persons: by the witness (to be conjectured), by a litigant
(apomoton), or by the magistrate (omnynta). The sources from the 6™ century are too
fragmentary to allow even conjectures on how dikazein exactly looked like.
Gagarin’s question whether automatic procedures or free decision making was the
normal method of judicial decision in the Gortyn Law Code seems to be a more or
less apparent one.

BIBLIOGRAPHICAL NOTE

For my full arguments and references see my contribution “Die Einheit des
‘Griechischen Rechts.” Gedanken zum Prozessrecht in den griechischen Poleis”,
Dike 9, 2006, 23-62 and my Review of Michael Gagarin, Writing Greek Law
(Cambridge 2008), Zeitschrift der Savigny Stiftung, Rom. Abt. 126,2009, 482-94.



MARIA S. YOUNI (KOMOTINI)

POLIS AND LEGISLATIVE PROCEDURE
IN EARLY CRETE

Ignored by literary sources, the small archaic polis of Dreros in east Crete would
have remained insignificant for the history of early institutions had it not produced
some of the oldest inscriptions in Greek alphabet. Throughout the Hellenic world the
rise of the polis is linked closely to the creation of written law: resolutions of the
community concerning the regulation of common life within this new form of social
organization had to be recorded in written form. Dreros provides a typical example
of this rule, although neither the quantity nor the quality of the epigraphic material is
promising. Excavations brought to light eight archaic inscriptions, coming from the
sanctuary of Apollo Delphinios, all of which seem to record statutory texts'. Despite
their fragmentary condition, a persistent researcher is recompensed by the variety of
issues addressed by these laws, which attests to a strong feeling of this small
community about creating their own laws and recording them on stone.

The first of these, probably the only one which is preserved in its complete
form, is a well-known law limiting the iteration of the office of Kosmos, dated to the
middle of the seventh century, and generally considered as the earliest legal
inscription from Greece?. It records a resolution made by an organ designated as the
moAG, which sets up a time-limit of ten years within which a person was not
permitted to hold the office of the highest magistrate (Kosmos)®. Obviously, the aim
of the law was to prevent certain persons from monopolizing the highest office, and
this would be achieved by establishing a more balanced share in political power

' The first was published by Demargne — van Effenterre 1937, 333-348, and six texts

appeared in van Effenterre 1946a. The last inscription was published by van Effenterre
1946b, who considered it as bilingual with the first two lines in Eteocretan; but see Faure
1988-89, especially 96-98.

Demargne — van Effenterre 1937, 333-348 = Koerner no 90 = Nomima I no 81: &8’
£Fode | moAr | émel xo xoounoet, | déxo. Fetlov tov &Ftov | un xoouév | ai 8¢
xoounaie, | 6[n]e Sucaxoie | aFtov onfAey | Sinhel kaFtov dxpnotov | Auev, | dg o,
| k611 xoounoie | undev Aunv. dudton 8¢ | kdéouog | kol duot | kol | Txatt | o1 tog
noM1o]c.

Quite ironically, this precious text creates as many problems as it resolves. Apart from
two crucial hapax legomena, and much confusion about substance, there is an
incomprehensible phrase inserted between the first two lines, possibly read as «Bi0g
SAotovy», which may be an appeal to divinity or to divine punishment. See the account in
Nomima 1, p. 309, cf. Gagarin 2008, 46.
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among members of the élite. There can be little doubt that the law was enacted ad
hoc, as a remedy after an instance or a period when power had been accumulated in
the hands of one or a few aristocrats, and that it was intended to distribute (or re-
distribute) the share in power on a more equal basis to a wider number of aristocrats.
Transgression of the law had severe consequences on the Kosmos in question: all his
actions during the illegal tenure were annulled and he was obliged to pay double
every fine he had imposed as a judge; more significantly, he was to lose his citizen’s
rights and be degraded from the body of active citizens®.

Interestingly, the introductory sentence 6.8’ £€Fode moAl contains the earliest
epigraphic mention of the word polis, which appears again in the final line, in the
designation of the mysterious body called “the Twenty of the Polis”. The verb
£Fade is the Cretan equivalent to Attic €d0&e, which commonly introduced Greek
legislative texts, and the word mOAig clearly designates the body which made the
decision. In what concerns the term oA, the original editors took it for granted that
it corresponds to the Assembly of the citizens, and asserted that the Drerian
Assembly’s right to vote laws was well-established in a very early period’. The
enthusiasm over the discovery of this inscription was shared by other scholars;
Ehrenberg pointed out the use of the word noAt instead of the individual name of the
people as an attestation of the “rational consciousness of the Polis as a distinct and
complete community, a consciousness which we did not expect in Dorian Crete”
(1943: 14). However, in what concerns the editors’ interpretation of the word moAt
as the citizens’ Assembly, Ehrenberg ingeniously remarks: “or rather, the
constitutional representative of the State, whether that be the assembly or something
else”, and he argues that this type of prescript “may mean just the opposite, namely
that council or officials acted for the people or the State—in its name as well as on
its behalf—originally perhaps even without being compelled to consult the
assembly” (1943: 15). Oddly Ehrenberg’s observations had little impact on
subsequent bibliography, where polis is usually considered as a synonym of the
Assembly of the Drerian citizens. One exception was Beattie, whose enquiry lead to
the conclusion that “the word polis in Crete must have been restricted in certain
contexts to mean the executive body which normally handled questions of policy
and administration, the Council of elders” (1975: 14).

An enactment formula of the type ‘the Polis has decided’ seems to be particular only
to archaic Dreros, as it is unattested elsewhere in the Hellenic world, and on Crete
itself it is not reported from other cities. Among the Drerian documents it appears
once more, in the prescript téAt #Fade of another seventh-century law®. In general,

* On the meaning of the word kpnotdc (= ypnotdc) and its opposite Gxpnotog see

Ehrenberg 1943, 15-16, and Jacoby 1944, 15. The discussion of dkpnotog as an
equivalent to &rdxoouog by Papakonstantinou 1996, 93-96 is not convincing.

Demargne — van Effenterre 1937, 342.

®  Van Effenterre 1946a, 590 no 2 = Koerner no 91 = Nomima 1 no 64:
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the surviving prescripts of the other Cretan statutes adopt two different forms,
according to their date. The first type appears in a few fifth-century texts, which are
also introduced by the verb &Fade, but the deciding body is designated by the
individual name of the people, in the form ‘The Lyktians (or Gortynians or
Eltynians) have decided’. Perhaps the earliest example is provided by two laws
inscribed on both faces of a stone slab from Lyttos, dated around 500; the subjects
regulated by these laws are the reception of foreigners’ and the pasture of animals®.
The same form of preamble appears in two fifth-century laws, one from Eltynia
about injuries’, and one from Gortyn about the installation of new inhabitants as
metics in the area of Latosion, which in addition provides the information that the
law was passed by vote'’. The second type of enactment formula appears in
Hellenistic decrees, where the pattern is similar to the one followed by other Greek
cities of that period. Here the verb £€Fade is substituted by £80&e, a current form of
the Koine, and the decision is registered as the product of a collaboration of the
Kosmoi with the Polis, e.g. ‘The Kosmoi and the Polis of the Knossians have
decided’'". As opposed to the limited instances of the first form, this type is
abundantly attested in decrees of the third and second century from all Cretan cities,
and it may be considered as the common way to introduce a decree in Hellenistic
Crete'”.

The aim of a prescript is to record the name of the individual or the body which
took the decision, but obviously there may be different bodies entitled to enact laws.
On the other hand, a word does not necessarily have the same meaning over time,

oM €Fade droAncact tuAdct | doTig mpo. I---
- éu] moAé[uo] ele, un tiv<t>ecbo(1) TOV drypétay.

7 H. and M. van Effenterre 1985, 158-162 = Koerner no 87 = Nomima I no 12 Face A, 11.
1-2:

[@101. "EF]ade | Avktiowst | dA(A)o-
roMdtav | dot1¢ ko déxo[etan .

8 H. and M. van Effenterre 1985, 158-162 = Koerner no 88 = Nomima 1 no 12 Face B, 1L.
1-3:

[@1]ol. | "EFade | Avktiowst | tog kot-
voovieg | kol 16.(g) cvvkpiciog | t[dv -
poPldtov | kol Tdv koptamddov | kol.

® IC1x 2 = Koemer no 94 = Nomima 1l no 80,1.2:

[14.6°€Fade] 1ol EAtuviodot | al k” Gproet pdxog | droteioet | déxa doprvig | Ome x”
apxoe[t--.

10 JC 1V 78 = Koerner no 153 = Nomima 1 no 16 1. 1: ©wof. Té8’ €éFade toig Toptuviolg
nooanidovo[i--].

' JC 1 viii 6: "EdoEe Kvaroiov tdt kéopmt kol 16t téAet (Knossos, mid-third century).

12 See also AeddyBat Avttiov tolg kéopotg [kol TH]L méher (IC 1 xviii 8, Lyttos, third
century); Toptuviov ol kdéopor kol & mdéig (IC IV 168, Gortyn, 218); AeddyBou tolg
koopolg kol 1o moher tdv Alopiwtdv (IC 111 1, Allaria, ca 204/3); "Edo&e Fo&lmv
101g kOcuo1g ol tot Toret (IC 11 v 17, Axos, ca 204/3); Antepoimv ol KOGUOL KoL &
noMg (IC 11 iii 2, Aptera, after 170); "Edo&ev Apxddmv 101g xdcpo1g kol tot morer (IC 1
v 52, Arkades, after 170), to cite only a few examples.
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and the term polis in the seventh-century formula £€Fode ndAl may not denote the
same thing as in the Hellenistic formula €50&e td xdcpu kol Tl TOAel. What can
be safely inferred from the Drerian texts is that the polis is a collective body with
legislative authority but there is nothing to imply that this is the technical term for
the Assembly of the Drerian citizens. There are especially two points that raise
scepticism, which so far have not been taken into consideration. The first point
which is difficult to explain is the absence of the Kosmoi from the prescript of these
laws, and the second is the fact that the Polis appears as a sovereign body. Both
points are in contradiction to our knowledge about Cretan institutions. It is well
established from both literary and epigraphic evidence that the regime of Cretan
cities had been aristocratic from the archaic through the Hellenistic period. The
supreme power was exercised by the officials known as the Kosmoi, who are widely
attested since the earliest inscriptions from Dreros, Gortyn, Eltynia, Axos, and
Eleutherna. They were military leaders and governors of the city, who had judicial
authority and took all essential decisions with the assistance of the Council, which
consisted of ex-Kosmoi. By contrast, the role of the citizens’ Assembly in decision
making was very weak. Aristotle (Politics 2, 1272a 10-11) expressly states that at
his time the Assembly had no other substantial competence but to ratify the
resolutions of the magistrates, and Ephoros, quoted by Strabo (10.4.18 and 22 =
FGrHist 70F 149) refers to the Kosmoi and the Council in two passages but makes
no mention to the Assembly. This is confirmed by the quasi-absence of the
Assembly from the epigraphic evidence of the archaic and classical periods. All this
is hardly compatible with a seventh-century city where the citizens’ Assembly had
sovereign legislative authority, more so, as this law appears to be a product of the
sole Polis, with no initiative or any other intervention of the Kosmoi. The
assumption that the word polis in the Drerian law is the technical term for the
Assembly of the citizens, which had a ‘well-established right to vote laws’, makes
this body appear as identical or at least as similar to the Athenian ekklesia of the
classical period. Should we suppose then, that this small Cretan city of the seventh
century had a precocious democratic regime, which later became aristocratic, or
would it be more realistic to suggest, following Ehrenberg, that the term polis is not
to be identified with the Assembly of the Drerian citizens?

For our purposes, it will be helpful to survey the use of the word polis in the other
Cretan inscriptions from the archaic and classical periods. The preserved instances
where this word is legible are few, but it clearly appears with one of the following
two meanings: either in the sense of autonomous political community, or in the
sense of the urban centre, the geographical territory of a polis as opposed to other
places. Polis in the first sense is predominant; it appears so often and in such subtle
nuances that it seems justified to designate it as the fundamental meaning. One of
the earliest attestations is provided by a sixth-century passage which was inserted in
the Hellenistic oath of the ephebes of Dreros, and narrated an attempt made in the
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past by the enemy city of Milatos against the polis of the Drerians'’. Another early
example comes from a statute of Axos on public works, which orders some people
to work for the Polis for five days without salary and states that if they meet some
requirements, each one of them will owe nothing to the Polis'*. A law of similar
content from mid-fifth century Gortyn provides that ‘if they do not want to work, the
Kosmos in charge of strangers must inflict a fine of ten staters for each infringement
payable to the Polis’". In two laws from early fifth-century Gortyn one reads ‘the
Polis allotted the land in Keskora and Pala for planting’'®, and ‘if the #itai do not
apply the law, they must pay double the fine, half to the plaintiff and half to the
Polis’"". Polis meaning political community is also attested in laws from Eltynia,
Tylissos, and Knossos, and it is restored in a sixth-century law from Eleutherna'®. A
very interesting use of the word polis appears in a seventh-century fragment from
the sanctuary of Apollo Pythios in Gortyn'’ where 7641 mdvoa, ‘the complete polis’,
is associated with levying fines; this phrase suggests a distinction between 7odi¢ and
roAig wavoa, the latter being broader than the former.

Polis in the second sense appears less frequently. An early attestation is the
phrase “neither in the borderland nor inside the polis” in a law from Eleutherna
dated to ca 500%°. More examples are found in the rich Gortynian documentation,
e.g. in the law about public works mentioned above, which provides that ‘for this
salary must work all residents of the polis, both free and slaves’ZI, or in the Great
Code where ‘houses in the polis’ are mentioned in accordance with inheritance
regulations™.

IC T1ix 1 = Nomima I no 48, 11. 144-151: xoi ol MiAdtiol / éneforevcay / év Tt véon

ve/uoviion toi To/Aet ton Tdv Apn/plov Eveko 10 / xOPOG TG O/UBC.

IC 1l v 1 = Nomima I no 28, 11. 6-7: névt’ duépog Fepyoxoo/[uévolg ton ndéM duictog;

1. 10-11: [&]Ftdc | Fexdotog uhy ivOépey / 18 mo[A]w. Last quarter of the 6™ century.

5 IC IV 79 = Nomima 1 no 30, 1. 12-16: [Ai 8]¢ pé Aeiowev Fep[yd/58e]0ot, Séxa
otaté[plafvg / 16 ma]0éuatoc Fexdotlo / t]ov koévio[v é]lotet[cdp/evov] méAL Béuev;
cf. ibid 1. 21.

' JC 1V 43 B a = Nomima 1 no 47, 11. 1-3: Ouol. Taw é[v] Knokdpo koi / tov éu Téhan

ot Aoy €<e>/dokov & TOMg nutedoot.

IC IV 78 = Nomima 1 no 16, 1. 7-8: Ai & ot titon pé¢ Fépxowev &t #ypotat, tov

Sunhelav d[tov t00T/ove o1 U] epmopévol dmoddpev kol o oA Béuey.

'8 Eltynia: IC 1x 2 11. 3 and 8; Tylissos and Knossos: IC 1 viii 4b 1. 12 = Nomima I no 54 II

B 1. 32; Eleutherna: IC 1l xii 14a 1. 5 = Nomima 1 no 46: . [n]oAg of.

IC 1V 13 = Nomima I no 1. The same phrase is tentatively restored in another Gortynian

inscription from the end of the 6™ century; see Nomima I no 3: [R6A?]1 né(v)oa[1?].

20 JC1Ixii 16 A b = Nomima 1no 26, 11. 2-3: uf) v éropiot w/[n]d’ tv o

2L IC IV 79 = Nomima 1 no 30, 11. 7-12: Fep/[y6:88]eBan 8¢ émi o1 u[i/o]to1 odtdr mév[t]a
[toic] / éu mdA Fowkiovor 1o<t>¢ [1° / éA]evBéporg kai to[ig 86A]/org. Cf. the similar
expression néJvta 101 €u méAL Fouciovet from another law dated to the fifth or fourth
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22 JCIV 72, iv 32 and viii 1-2. Cf. also a fragmentary law of the fifth century (/C IV 45 B 1.

1 = Nomima 11, no 69: ag é¢ mOAW M...e...yav).
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The conclusion that the two preponderant meanings of the word mdAig are
‘autonomous political community’ and ‘urban centre’ is also proven to be the rule
for texts from other Greek cities, with the Athenian exception of polis meaning the
acropolis of the city in a number of early inscriptions. An exhaustive examination of
epigraphic texts from the archaic and classical periods down to the year 300 led by
the Copenhagen Polis Centre classified all occurrences of the word polis in the
senses of ‘political community’, ‘town’, ‘territory’ and ‘acropolis’, and gave an 85%
of all attestations for the sense of “political community’23.

An interesting use of the word polis occurs in the famous sixth-century ‘Spensithios
decree’ by which the citizens of Datala, a city in the area of Lassithi not far from
Lyttos, decided to hire Spensithios as a life-long mnamon and poinikastas for the
city**. According to the introductory formula, ‘the Dataleis have decided and we, the
polis, that is five from each tribe, concluded the contract with Spensithios’; in the
following lines the terms of the contract are set. In this inscription reference is made
to two different bodies involved in legislative and executive authority. The first
body, designated as the Dataleis, exercised its legislative authority in the resolution
to hire Spensithios as the public scribe®. The second, called the polis, is a small
board consisting of five citizens from each tribe, in other words fifteen or twenty
citizens or more, according to the number of tribes in the city of Datala, which is
unknown. As it is specified in the text, this board was appointed by the Assembly of
the Dataleis in order to perform a certain duty, i.e. to sign the contract with
Spensithios, so as to execute the decree. The wording of the inscription suggests that
this body was not permanent but rather a representative board formed ad hoc for the
execution of this particular resolution, therefore identification to the Council should
be excluded”,

This evidence, which is posterior to the Drerian laws by almost a century, may
be more useful for our understanding of the meaning of the word Polis in the archaic
period than the enactment formulas in Hellenistic decrees. Apparently, in the archaic
texts the word Polis could be employed to designate any collective body which
exercised political authority and thus represented the political community. However,
the question on the nature and composition of the Drerian board designated as the
Polis remains open. More significantly: was the composition of this board fixed by
law?

2 Hansen 2007, especially P. Flensted-Jensen — M. H. Hansen — Th. Heine Nielsen,

“Inscriptions”, pp. 73-91.

Jeffery — Morpurgo-Davies 1970, 118 = Nomima 1 no 22.

A long debate about whether the Dataleis were a startos, a clan or a tribe (Jeffery —
Morpurgo-Davies 1970, 118-154; Ruzé 1983, 301-305) or a city (Gschnitzer 1974, 265-
275; Beattie 1975, 8-47) has been solved after Viviers 1994 argued convincingly for the
location of the city of Datala in Lassithi.

*6 Cf. Ruzé 1983, 303.
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Perhaps the best way to approach this archaic body called the polis would be to
consider it less in terms of positive law and more in the context of conflict among
the aristocratic families, which is amply illustrated by our sources, including the first
Drerian inscription. The polis then would be composed of the powerful chieftains of
the local ¢élite; these aristocrats would convene whenever a resolution was needed,
which plausibly concerned mainly the distribution of power among them. The
absence of the Kosmoi can be explained if we admit that they were included in this
obscure body. This may imply that, at least during that period, those who were
elevated to the supreme office were not indeed much more powerful than the rest of
the aristocrats. In other words, Polis would not correspond to the assembly of the
citizens, but to the overall organ which was authorized to make the laws, i.e. the
members of the elite as a whole, one or a few of whom held the office of Kosmos,
together with the rest of those who had citizen rights. To put it in classical-period
terms, the Drerian Polis was composed of the Assembly plus the Council and the
Magistrates. But during this early period the degree to which the political organs of
Dreros were each assigned by law with specific and determined competence is
subject to speculation.

The content of the first Drerian inscription clearly shows that the official organs
of the city, at least the prevailing ones, had already been established, either by law
or, more probably, by custom. It is also affirmed that the office of Kosmos had
become annual, and that the administration of justice was definitely one of their
most important authorities, although there is no indication about the number of
officials who composed the board at that time, and the possibility that there was only
one Kosmos in function each year cannot be excluded. The number of twenty
composing the board named simply after its number points most likely to the
direction of a Council consisting of the most respectable (and powerful) elders, but
we are rather far from a proper Boule with a defined role and attributions in what
concerns legislative procedure; most probably their authorities were not yet
specified by law. As for the mysterious Damioi, who have long perplexed scholars,
the derivation of the word from damos certainly implies a popular element. Would
that be the entire body of those with citizen rights? It seems probable, and in that
case this early law would include mention of all principal constitutive elements of a
city’s government. Of course at this point, there can be no serious discussion about
the number of citizens composing the Assembly. There can be little doubt that all
these organs, the Kosmoi, the Twenty and the Damioi were the participants to the
Polis, the body which appears in the preamble of this law with legislative authority.
On the other hand, the extent to which the authorities of these organs were defined
by law is unclear. The preamble of the law does not imply a refined procedure which
would entail the proposal of the law during an earlier meeting of the Assembly, and
the subsequent preparation of the proposal by the Council.
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One further point concerning legislative procedure in archaic Dreros is the presence
of the phylai as an active element in decision-making, which is illustrated in the
second Drerian law (above, n. 6). This short text records a resolution of the Polis
(r6M €Fade) which was reached with the consent of the tribes (SraAncact
nuAdot). According to van Effenterre (1946, 590 no 2) the etymology of the hapax
term dtoAfcact should be connected with the verb TAAw, which denotes ‘to gather,
to assemble, to muster’ etc but also ‘to obstruct’ (LSJ’ s.v.)*’. Although it is a
problematic term, commentators generally agree that it denotes the consent given by
the tribes to the decision of the Polis.*® The text gives no hint on how the consent of
the tribes was accorded. It may have come from only the elders of each tribe or it
may have been the result of convocation of the tribes in full, who discussed the
proposition and came to a decision. If the latter was the case, the question arises as
to how the gathering of the tribes is connected to the gathering of the Polis. One
possibility is that the assembly of the tribes preceded the Assembly of the Polis,
either in different gatherings of each tribe or in a united assembly of all tribes;
another possibility, which seems more probable, is that the consent of the tribes was
given during the session of the Polis. Taking into consideration that the verb e{Aw
denotes ‘to gather’, then an extensive gathering of the tribes is suggested, as it is
reflected in most modern translations of this passage. The parallel with the Roman
comitia tributa is easily drawn, where Roman citizens where convoked and voted by
tribes, not individually, although the nature of Roman tribes differs essentially from
Cretan tribes.

It seems plausible that at Dreros, as in the Roman example, the tribes served as
the basic unit of gathering those who had citizen rights into an Assembly, which
played a decisive part in the administration of the early polis, and therefore the
phrase “with the consent of the tribes” would simply mean ‘approval by the
Assembly’. This point may lead to some further considerations regarding the
procedure of decision making in archaic Cretan cities. The very wording of the
formula suggests a blurred role for this ‘phyletic’ assembly. At a very early date, its
constitutional function may not have been established by law; on the other hand, a
general approval of the decision of the leaders would be necessary for maintaining
peace and order in the polis. An evolution of this assembly of the citizens would
have been the body denoted as ‘the Drerians’ in later texts.

T P or elho, eido, sidéo, Ao, eAlo. Cf. the forms xotoFniuévov tdu
nolotay and kot dyopav Fopévay in the Great Code of Gortyn.

Translations of the passage usually follow this etymology. Roussel 1976, 257 n. 4: «il a
plu a la cité, les phylai ayant approuvé»; Ruzé 1983, 303: «la cité a décidé, les tribus
étant réunies au complet»; Jones 1987, 228: “the phylai having been consulted” or “The
phylai having expressed their wills severally”; Koerner 1993, 338: “Die Polis hat be-
schlossen nach Konsultation der Phylen”; Rhodes — Lewis 1997, 309: “separate meetings
of the tribes in addition to the meeting of the assembly”, or “a meeting of the assembly at
which the tribes voted separately”. Surprisingly in Nomima 1, p. 270 two different
options appear: «Décision de la cité, aprés consultation (ou dispersion ?) des tribus».

28
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Organization of the assembly by phylai was probably a characteristic of all early
Cretan cities. In a fourth-century inscription from Axos, the tribes appear next to the
names of the Kosmoizg, and at sixth-century Datala, as we saw, each tribe provided
five of its members to form the board called the polis in order to conclude the
contract with Spensithios. Some epigraphic testimonies from other Greek cities
show that the tribal organization of the citizens’ Assembly was not exclusively
Cretan. Three decrees of much later date from Mylasa, which have been paralleled
to the Drerian law, are each prefaced by the formula ‘The Mylasians decided in a
formal assembly and the three phylai ratified’*". It has been argued convincingly that
the three phylai were the same body as the Assembly of the Mylasians®', and that the
clause ‘and the three phylai ratified’ was used in order to stress the fact that the
Assembly which confirmed the proposal was organized by tribes®*. Still, Mylasa was
a Carian city and the parallel with early Crete can be seen with some scepticism. On
the other hand, possibly a law from Selinous on Sicily should be added to the early
attestations of the tribes’ control over political decision-making. This law, dated
roughly to the end of the fifth century, regulates the return of political refugees™; if
the word ¢[vA]a[i] can be restored, the inscription may record a process identical to
the one in the Drerian law, where the resolution of the Polis is connected to the
consent of the tribes. From this fragmentary inscription we are also informed that the
magistrates of Selinous were called aicvuviiton, and there is a mention of the
technical term for the Assembly, which was [ha]Aio. Therefore the noAic, which in
the text appears as the deciding body, was different from the &Alo, and could
denote, as in the Drerian law, the overall ‘constitutional’ body, including the
aisymnetai, the halia, and eventually a Council.

If the word polis in early Cretan laws was used in a broader sense to denote the
whole deliberative body including officials and Council, the question remains open
as to which was the technical term for the Assembly. Willetts scrutinized the

¥ Manganaro 1966, 11-12; Sokolowski 1969 no 145. According to the (less likely) reading
by van Effenterre 1985, 299, the tribes were required to give their consent to decisions
made by the authorities (xai Todloig F&dwv).

30 Rhodes — Osborne 2003 no 54 = Rhodes — Lewis 1997, 341 nos 1, 2 and 3: “Ed0&e
MvuAacedoty, ExkkAncing kvping yevouévng, kot énexvpwoay ol tpelg uAail” (367/6,
361/0, and 355/4).

3! Le Bas — Waddington 1870, 377-379, as against Boeckh 1843, 2691 c, d, e, and p. 473,
who interpreted the Mylasians as the “urban citizens” as opposed to the three “rural
phylai”.

32 Ruzé 1983, 304 with n. 28. According to Jones 1987, 228, the phylai convened in

separate assemblies and rendered independent judgments on the acts of the full citizen

body; yet a procedure involving the citizens in two different formations deciding twice
on the same issue seems redundant.

IvO 22: ‘H md[A]i¢ --o¢ ko] aft]vovtor ¢---o-. Translation in Nomima 1 no 17 d-e-f:

“La cité (?) a décidé (?) et les - - - ’approuvent (?).
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evidence from all Cretan cities from the archaic to the Hellenistic era, and came to
the right conclusion that no information is preserved about the Assembly in the
archaic period, apart from an indication that “the old term agora” was used for its
meetings®’. He assumed however that it was the term agora which was used in
earlier times for the Assembly, and that it was later replaced by the word polis,
perhaps by the fourth and certainly by the third century (1955: 116). Willetts appeals
to two passages of the Great Code of Gortyn, containing the word agora, which he
interprets as the citizens’ Assembly, but these passages do not seem to support his
view. The regulation on adoption states that adoptions, as well as eventual
renouncements, should take place ‘at the market place, in front of the assembled
citizens’?
agora in the Code of Gortyn, where this word still designates the place where the
people gathered, rather than the Assembly as a constitutional body.

In discussing ancient Greek political organization, it is almost inevitable to refer
to the familiar distinction of the constitutional organs into three categories, the
Magistrates, the Council, and the Assembly; Aristotle applied this principle to the
cities of Crete in his discussion of the Kosmoi, the Boule, and the Assembly.
However, Aristotle’s tripartite distinction may be misleading if it is applied to all
Greek cities of all periods, especially in what concerns the obscure period of the rise
of the polis. Indeed an archaic community struggling to set the fundamental rules for
its survival may not have developed all its constitutional bodies at once in such a
clear and definite way as these bodies appear in later periods. In other words, if no
technical term for the citizens’ Assembly has come down to us from early Cretan
inscriptions, although these documents preserve the names of a number of other
public offices and boards, this may point to the fact that no technical term for the
Assembly had yet been elaborated. It is plausible that mention of the assembled
phylai, who had given their consent to a specific statute enacted by the active
members of the Polis, would suffice to indicate the acceptance of this law by the rest
of the community. This is not to say that the popular element in archaic Cretan cities
played no role, but that its role was not so significant as to make it a deliberative
agent equal to the governing élite. In any case, no term for it has survived from the
archaic times. Perhaps the exclusion of the ‘rest of the people’ from actively
participating in decision-making is echoed in a Hellenistic inscription where
reference is made to a ‘situation which occurred for the Polis and for the rest of the
people (damos)’*®. Conceivably, then, the only earliest attestations of citizens

. Therefore, there is no indication of a shift in the meaning of the word

3* Willetts 1955, 108. IC IV 13 g-i: &Ftd¢ SuAfjt - [Aldoor Faotiov Sikov [év tdn
&ylopa.

3 IC TV 72 x 34-35: dunoiveBou 8¢ ko’ dyopdv katoFedpévov tdp molotdy; of. IC TV
72 xi 10-14.

3 JC 1 xix 3 Aa: 18 yevopévog mepiotdotog mept te thv mohv kol to[v] &[Alov] SGpov
(Malla, third-second century).
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gathered in Assembly lie in the sporadic mentions of the tribes gathered to give their
approval to the magistrates’ decision.

The formula ‘the Gortynians (Eltynians or Lyktians) decided’ in use in fifth-century
statutes reflects the same reluctance to designate the citizens’ Assembly as a clear-
cut and distinct body: here again, the law appears as a product of the legislative
authority of a uniform body, designated by the name of the city’s people, with no
distinction as to who initiated the law. It is only in the Hellenistic preambles that the
Polis is distinguished from the officials as the body which gathers the citizens, and
the Kosmoi are separately mentioned. Epigraphy provides no further information on
the composition of this organ, on the possibility to modify a proposal submitted by
the magistrates or the Council, or on voting process. Furthermore, evidence about
the mere existence of an Assembly in a city tells very little about the distribution of
power in public administration, unless some specific information is provided to
answer a crucial question, namely how important the role of the Assembly was in
political decision making. What was the composition of the Assembly? Were
decisions reached by vote or by acclamation? How often did the Assembly meet?
Were there fixed meetings and a fixed agenda? Who proposed the laws? Was there a
Council with probouleutic authority?

The existence of a Council in the archaic and classical periods is epigraphically
attested in some cities, although rarely. Apart from the term BoAd, which is the
Cretan form for BovAl’’, there is also the term mpelyve (= npéoPuc), which denotes
the members of the Council, the Elders™®. If the formula ‘the Twenty of the Polis’ in
the archaic Drerian law designates the Council, this should be the earliest evidence
about this organ from Crete. A Boule is first attested in a law from Axos, from the
end of the sixth or the beginning of the fifth century, and later in a fifth-century
treaty between Knossos and Tylisos, under the auspices of Argos. A npeioynia (=
npecPelo) appears in sixth-century Rhitten. The term for ‘Elders’ (mpeiyiotor)
seems to be proper of Gortyn and its dependencies; it is first attested in an unequal
treaty between Gortyn and Rhitten from the beginning of the fifth century (/C IV 80
= Nomima 1, 7), and a mpeiytotog appears in a Hellenistic treaty between Gortyn and
the inhabitants of Kaudos (/C IV 184 = Chaniotis 1996 no 69).

The epigraphic evidence provides no further information about the composition
or the functions of the Council. It is established from literary sources that Councils
in Cretan cities had a strictly aristocratic composition, since only those who had

37 Cf. Aristotle, Politics 2, 1272a 8, who states that Cretans called their Council Boule.

®Cf. Ephoros, FGrHist 70F 149 = Strabo 10.4.18, who states that Councilors in Crete
were called Gerontes. The variations of mpelyvg are mpeyyeLTOC-TPELYEVTOG, TPELYWV,
and npetyiotog These terms appear in Gortynian inscriptions from the fifth century BCE
until the first CE. The npeiywv in IC IV 145 (mid-fifth or early fourth century) may be
either a member of the Council or some other official.
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served as Kosmoi had the right to be elected members of the Boule, and Kosmoi in
their turn were not chosen from the whole body of citizens but only from among a
few families”. Aristotle criticized Cretan Councils and his criticism focuses on two
points: first, their privileges to a lifetime office for which they were not subject to
any account are disproportional to their merits, and second, it is dangerous for the
city to allow the Elders to administer the city’s affairs at their will, and not
according to written laws®’. Certainly Aristotle did not ignore the existence of
written law on Crete, but his intention was to stress that the Council was not subject
to any account, such as the Athenian e¥Buva, and also, apparently, that the
administration of the city’s affairs by the Council was not regulated by written laws.

Concerning the Council’s responsibilities, in all surviving epigraphic
attestations it has an active role in financial administration and its main attribution is
to supervise the Kosmoi in their performance of certain duties prescribed by law,
imposing fines on them in cases of contravention. An example of the Council’s role
in financial administration is provided by the law of Axos, where the Council is
instructed to provide a sum of twelve staters for a festival''. Its authority to exact
fines from the Kosmoi is illustrated in the treaty between Knossos and Tylisos,
where the Council of each city is responsible for exacting a fine of ten staters from
their respective Kosmoi if the latter did not carry out a clause of the decree
concerning hospitality**, and also in the treaty between Gortyn and Rhitten, where
the Kosmoi who fail to exact fines from Gortynians who illegally took securities in
the territory of Rhittenia, are themselves liable to the fines imposed by the
Rhittenian Elders*’.

It is puzzling that, as opposed to the Council’s well-attested financial res-
ponsibilities, archaic and classical inscriptions are completely silent about its
involvement in legislation. Indeed, the participation of the Council in law-making is
only attested in a small number of examples from the Hellenistic period. An
argument a silentio would suggest that, constitutionally speaking, the Council in
Cretan cities did not have a probouleutic involvement as the one of the Athenian

39 Aristotle, Politics 2, 1272a 34-35; Ephoros, FGrHist 70 F 149 = Strabo 10.4.22.

*" Politics 2, 1272a 35-40. Ephoros, FGrHist 70F 149 = Strabo 10.4.18 observes that some

of the Cretan public offices are not only administered in the same way as in Sparta, but

they also have the same names, as, for instance, the office of the Gerontes.
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Boule, and this hypothesis is confirmed by Ephoros’ description of the role of
Cretan Councils as merely advisory when important political issues were at stake.
On the other hand, Aristotle says that only the Kosmoi and the Elders had the right
to introduce a proposal to the assembly, but he does not say that the Council was
expected to prepare the law in any way.

In what concerns the procedure by which the Assembly ratified the statutes passed
by the Kosmoi, the impression conveyed by the wording in the early documents is
that of an archaic Assembly in which the citizens organized by phylai expressed
their approval, and there can be little doubt that this was done by acclamation. This
is consistent with Aristotle’s parallel of Cretan Assemblies with the Spartan apella,
which too decided by acclamation, not by vote. But this rule did not always apply, as
we learn from an early fifth-century inscription from Gortyn, which decrees the
installation of new inhabitants in the quarter of Latosion, in the vicinity of a
sanctuary devoted to Leto*. The preamble of the decree (168’ #Fade t0ig Top-
tuviolg toanidovot) demonstrates that the resolution of the Assembly took place by
vote, although the emphasis put on the application of voting in this case implies that
a different procedure also existed where vote was not applied. Could this mark a
transition from the archaic Assembly towards a new type where each citizen was
entitled to a personal and secret vote? Such a radical transition seems improbable,
but it is true that the possibility of a voting procedure, which would have been
unthinkable in earlier times, exists as a fact in the beginning of the fifth century.
Was this the regular practice for Gortyn from that period on? This hardly seems to
be the case. It was probably the precise nature of the specific decree that occasioned
a voting procedure. The issue was extraordinary: a massive installation of new
residents in the city was certainly not trivial, and its impact on the lives of the old
inhabitants would have been significant. Under these special circumstances, it was
crucial for the authorities that each citizen expresses his opinion and at the same
time binds himself to that opinion. The fact that in this, and possibly in some other
important circumstances, the Gortynian Assembly was entitled to vote, should not
lead to the conclusion that every time the Assembly met to decide on a decree, this
was accomplished by vote. Acclamation continued to be the usual implementation as
this is suggested by other decrees, whereby the preamble makes no reference to
voting.

This is related to the problem of the composition of the Cretan Assemblies. In the
aristocratic regime only a small proportion of the adult male inhabitants had access
to citizenship, which was limited to those who had accomplished their training in the
agelai and had become members in one of the hetaireiai. Although there was no
property criterion such as the timema of oligarchic states, the property factor did

“ 1c1v 78,
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have an importance, because those who were not capable of contributing to the
common meals lost their civic rights. Accordingly, it was necessary for all citizens
to have an amount of property so as to allow them to perform their duties towards
the city. On the other hand, there was the exclusion of the apetairoi, i.e. of the free
born men who had no access to the hetaireiai because of birth or because they had
lost their citizen’s rights.

Some information about the number of citizens who attended the Assembly
appears no earlier than the Hellenistic period in two decrees from Gortyn. A decree
ordering the use of bronze money and the non-acceptance of silver obols, dated to
the second half of the third century™® is prefaced by the formula “Thus decided the
polis by the vote of three hundred citizens present”. The same number of voting
citizens is reported by the treaty between Gortyn and Knossos under the auspices of
king Ptolemy, dated to ca 168*. The fact that both decrees mention a round number
of three hundred citizens has lead scholars to the justifiable assumption that this
number corresponds to the quorum, i.e. to the minimum number of presences fixed
by law for a resolution to be valid*, not to the actual number of citizens present at
these specific meetings of the assembly. A quorum of three hundred seems to be
quite small for a city as important as Gortyn, but it is not inconceivable if we
consider the aristocratic regime. This number lead Beattie (1975: 15-17) to the
conclusion that it is not the normal Assembly but a pixpd éxkkAncio like the one
mentioned by Xenophon in reference to Sparta, which he believes to be identical to
the organ called the moMc. The positive information provided by these two decrees is
that the Gortynian Assembly from the middle of the second century until 168 (at
least) had a quorum of three hundred; but this is our sole evidence about the size of
an Assembly in a Cretan city, as there is no information about the number of
participants in the classical period or earlier.

Apart from this weak participation in the legislative procedure, no other
authority of the Assembly is mentioned either in inscriptions or in the literary
sources. Citizens’ assemblies in Greek cities were often involved in the
administration of justice; in aristocratic Cretan cities this authority was attributed to
the Kosmoi and the dikastai, and there is no hint about the Assembly as a recipient
of appeals against the infliction of penalties by magistrates, as was the case for the
Solonian Heliaia and the Roman comitia.

The Hellenistic period marked a profound shift in what concerns the constitutional
terminology used in Cretan decrees. From the third century onwards, a new
enactment formula was adopted, which is more detailed and recalls identical

B IC 1V 162, 1. 1-4: [Téd’ & Fade t]dn [réM] yaoeiddovor tpio/[xatiov] mapidviev.
Nouiopott xpfit/[Oo]t Tt kovydt tdr #0nroy & moéig 168 / & d8eAhove un déketBo
TOVG Gpyvplog.

46 JC 1V 181 = Chaniotis 1996 no 43, 1. 7: yagiavot tpiax]atiov nap[dviav].

7 Guarducci IC IV, p. 258; Rhodes — Lewis 1997, 311; Chaniotis 1996, 292.
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formulae from other Greek cities, as it may include reference to the Kosmoi (or
sometimes the Archontes instead), to the Assembly, and to the Council in various
combinations. Another usual term for the Assembly is koinon*®, and the word damos
also occurs in a few examples®. As we have seen, very often the decrees are labeled
as decisions of the Kosmoi and the Polis™°, and it is interesting to note that whenever
this formula appears, the Polis is always connected to the Kosmoi and it never
appears jointly with the Council. In many other cases there is a more explicit
formula containing mention of both the Council and the Assembly”'. This is shown
by the preamble to a third-century decree from Praisos: «God. Proposition of the
Kosmos. The Boule and the koinon of the Praisians decided during an ekklesia
kyria». The formula could originate from any Greek polis of the period: a
magistrate or a simple citizen submits the proposal; the Council works out the draft
of the law, and the Assembly decides by vote. In the decree from Praisos the
proposal does not come from a simple citizen but from the magistrates, who were
still the only board with this authority. The participation of the Boule in legislation
suggests that it was responsible for preparing the draft of the law, and the final
decision was made by the Assembly of citizens gathered in an ekklesia kyria.
However, this was not the regular procedure, as shown from another decree from
Praisos, which is introduced as the decision of the Archontes and the Koinon of the
city, with no mention of the Council™. Although this formula recalls the Athenian
model of the ekklesia kyria, which designated each month’s principal assembly of
the demos, in the Cretan context it is considered to denote merely a regular meeting
of the Assembly>*. Furthermore, as we noticed earlier, it is probably significant for
our conclusions about the Cretan political concepts that the Polis may be juxtaposed
to ‘the other damos’, as in the decree from Malla™, where polis seems to denote the
constitutional organ of the city whereas ‘the other damos’ refers to the rest of the
inhabitants.

8 E.g. in Praisos, IC IIl vi 9 and 10 (third century); Lato, IC I xvi 2 and 15 (ca 204/3);
Arkades, IC I v 53 (after 170).

¥ JIC 1 v 17: 6 86wog 6 Fanéimv (Axos, ca 204/3); IC 11 iii 4C: £80Ee 1ot PoAdit kol Té

d4uomt (Aptera, third-second century); cf. 4B.

See the examples in notes 11 and 12 above. Another variation combines the Kosmoi and

the ekklesia, e.g. IC 11 xii 20: cuvayétooay ot kOcpotl T ExkAnciov &v déko Nuépaig

(Eleutherna, third century), IC I vi 2: oi 8¢ énehBdvieg émi 10 xkdouog KOod TOV

g¢xkxAnoiov (Viannos, after 170).

St E.g. IC 111 iv 2: "Edo&e Ttaviov 181 Bovddt kol ot éxkAnoion; cf. IC 1 iv 3, 4, 7

(Itanos, third century).

IC 11T vi 10. Cf. a third-century decree from Hierapytna prescribing that the citizens are

to vote on an honorary attribution of citizenship in an ekklesia kyria: IC 111 iv 1 B:

Sroyapilécbmv v kuplot ékkAncion mdtepov dokel mohiteioy deddcOaort 1§ un.

IC T vi 9: "Edoe TMponciov tolg Gpxovst kol TdL KOwdl, EKKANciog Kuplog

YeVOUEVTC.

> Rhodes — Lewis 1997, 313 n. 22, and 505.

55 JC1xix 3 Aa, see 1. 36 above.

50

52

53
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A further assimilation in what concerns constitutional terminology—but not
substance—is again attested in inscriptions from the Roman period, where the
phrase 1 BovAn kol 6 dfjpuog, which is a translation of senatus populusque, actually
reflects Roman, not Greek patterns, and it cannot be taken to suggest a process of
democratisation. An example of this is provided by a first-century inscription from
Gortyn (IC IV 298), where the term Boule appears for the first time in Gortynian
documents, in a typically Roman formula: tfi¢ kpatiot]ng Foptuvimv BovAfig xal
t[od Aaurpotatov dAuov.
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ANGELOS CHANIOTIS (OXFORD)
in Zusammenarbeit mit
CHARALAMBOS KRITZAS (ATHEN)

PROZESSRECHTLICHES AUS DEM
HELLENISTISCHEN KRETA

Das meiste, was wir iiber das Prozefirecht im hellenistischen Kreta wissen, hidngt mit

Rechtshilfe in Auseinandersetzungen zwischen Biirgern verschiedener Poleis und

mit dem Kretischen Koinon und seinem Diagramma zusammen.' Aus den

Zeugnissen iiber das Diagramma geht hervor, daf} es eine Liste von Delikten, die fiir

diese vorgesehenen Geldstrafen (tipot) sowie die Prinzipien fiir die Fiihrung von

Prozessen enthielt.” Unter Beriicksichtigung dieser Zeugnisse erkannte Philippe

Gauthier’ zwei Kategorien von ProzeBverfahren, die wihrend der Existenz des

Kretischen Koinon angewandt wurden:

1) Prozesse zwischen Privatpersonen wurden nach den Bestimmungen des vom
Koinon ausgearbeiteten Strafkodex (Diagramma) gefiihrt. Weitere Details
waren Gegenstand zwischenstaatlicher Abkommen.

2) Bei Prozessen zwischen Poleis (bzw. einer Privatperson und einer Polis) wurde
die Sache erst einem Schlichter (Prodikos) vorgelegt. War seine Vermittlung
ergebnislos, so befafite sich dann ein Bundesgericht (Koinodikion) mit der
Sache. Das Koinodikion bestand aus Richtern aus verschiedenen Poleis.

Die einzige aussagkriftige Quelle hierfiir war bisher der Vertrag zwischen

Hierapytna und Priansos (Chaniotis, Vertrige [1996] Nr. 28 Z. 58-71):* ‘Yngp &¢

@V TpoyeyovéTeV o’ Ekatéporg | adiknudtov G’ @ tO kowvodikiov dmédime

xpovo, tomlI®cdcbmv tov dreEoymydv ol obv Evimavtt kol Néwvt ké[c]lpot év

M1 ko Koo S6EM Sikospie dueotépog tolg Tolkest €n’ AOTAV KOGUOVIOV

Kol TOG €yy00g KoTaeTacAviTay IEp ToVTOV G’ &g Ko Guépog & oTdAo Tedfit éu

Chaniotis 1996, 134-152 (mit der &lteren Literatur).

Chaniotis 1996, 225-231 Nr. 18 Z. 36-38 (I.Cret. 1.xvi.1; Staatsvertrige 111 569): tinoic
8¢ ypnotduebo toig £¢ 10 doypdupotog 0 1@V Kpnratéov &t ékdotav Eypamtot;
245-255 Nr. 27 Z. 53f. (I.Cret. IV 174): kot 10 dwdrypoupc t@v K [pntatéov] ...
[Suoypdpupatog €€ Nuivag; 255-264 Nr. 28 Z. 64f. (I.Cret. 1lLiii4): dnep O¢ TV
VYotepov éyyvopévov ddiknudtov npodikmt uev xpiicbov kobmng 10 didypauuo £xet;
407-420 Nr. 69 B 19 (SEG XXIII 589): twoa[tlg 8¢ ypnoi[éuebo toilg é¢ td
Storypdupotog?].

Gauthier 1972,316-325, insbes. 323-325.

Chaniotis 1996, 255-264 Nr. 28 Z.58-71 (I.Cret. 111.ii1.4).
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univi. “‘Yrgp 8¢ 1dv Yotepov €yyvoudvov ddiknudrov tpoll®diket uév xpncbov
koBog 10 Stdrypoupo Exer mepl 8¢ 10 SikacTnpim ol émioTduevol Kot EVicuTov
mop’ ékotéporg | kdopor méMv ctovuécbav &y ko dugotépaic toic mohes|t |
86]ENt £€ G 1o émkprtiprov Tédeton, Kol éyyvoc kabioTdvitav de’ G ko dpépa
gmiotavtt émi 10 dpyelov v dwfvor, 1 kol Sie€aydviav tobta én’ adtdv
koopudviov katd 1o | doxBev xovan cdpBoAov (“und was die Vergehen betrifft, die
frilher in den beiden Stddten geschahen, seit der Zeit, in der das Koinodikion
aufhorte, sollen die Kosmoi, die zusammen mit Enipas und Neon amtieren, diese
Prozesse vor einem Gericht fiihren, welches beide Stidte gemeinsam bestimmen,
und zwar noch wihrend ihrer Amtszeit; und sie sollen innerhalb eines Monats nach
der Aufstellung der Stele die Biirgen fiir diese Prozesse benennen. Was aber die
Vergehen betrifft, die spiter geschehen werden, sollen sie einen Prodikos einsetzen,
wie das Diagramma bestimmt. Und was das Gericht betrifft, sollen die jedes Jahr in
den beiden Stidten geschiftsfithrenden Kosmoi eine Stadt bestimmen, die die beiden
Stidte gemeinsam wihlen, von welcher das schiedsrichterliche Urteil gefillt wird,
und sie sollen Biirgen innerhalb von zwei Monaten nach dem Tag benennen, an dem
sie ihr Amt antreten; und sie sollen das (diese Prozesse) noch wéhrend ihrer
Amtszeit nach den Bestimmungen des gemeinsam vereinbarten Abkommens fiihren.
Und wenn die Kosmoi nicht so tun, wie es hier geschrieben steht, dann soll jeder
von ihnen 50 Statere zahlen, und zwar die Kosmoi der Hierapytnier an die Stadt der
Priansier bzw. die Kosmoi der Priansier an die Stadt der Hierapytnier”).

Da die maBgebliche Rolle bei der Fiihrung der Prozesse bei den Kosmoi lag,
vermutete Gauthier, daf} es sich um Konflikte zwischen den beiden Gemeinden oder
zwischen einem Biirger einer Polis und der fremden Gemeinde handelt. Wenn die
Kosmoi ihrer Pflicht in bezug auf die Prozesse nicht nachkamen (Z. 71-74), zahlten
sie eine Geldstrafe an die andere Stadt und nicht an den durch ihr Verhalten
benachteiligten Biirger der fremden Stadt. Die Kosmoi setzten jedes Jahr Biirgen fiir
die Prozesse ein (Z. 68f.); dies sei nur bei Auseinandersetzungen zwischen zwei
Gemeinden sinnvoll. Hitte es sich um Delikte von Privatpersonen gehandelt, wire
eher das Wort é¢yxAfuoatoe und nicht &diknuoto (Z. 59, 64) gebraucht worden. Der
Ausdruck 1 nop’ ekatéporg ddiknuoato (Z. 58f.) weise, so Gauthier, auf Vergehen
der einen Stadt gegen die andere hin. Alles in allem gehe es hier um die Beilegung
von Konflikten, die aus dem Isopolitieverhiltnis hervorgegangen waren oder noch
hervorgehen wiirden, z.B. Konflikte bei der Verteilung der Kriegsbeute.

Einige Argumente sind gegen eine derart strenge Trennung zwischen privaten
Streitigkeiten und solchen zwischen Gemeinden (bzw. zwischen Biirger und fremder
Gemeinde) vorgebracht worden.” Die Kosmoi waren in allen Bereichen des Rechts
aktiv, auch bei Prozessen zwischen Privatpersonen. Die Worte &dixnuo/adikety

5 Ausfiihrlicher: Chaniotis 1996, 136-144.
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kommen auch bei Konflikten zwischen Privatpersonen vor.’ Iopd mit Dativ
verweist auf den Ort, an dem das Vergehen stattfand, und nicht auf seinen Urheber;
es ist also von Unrechtstaten in der jeweiligen Stadt (mop’ €xatépoig) die Rede,
deren Urheber ja auch Privatpersonen sein konnen. Die Zahlung einer Geldstrafe an
die Partnerstadt und nicht an eine Privatperson steht in keinem Zusammenhang mit
dem Charakter der Delikte. In analoger Weise wird im Vertrag zwischen Lyttos und

Malla angeordnet, da3, wenn die Kosmoi es versdumen, gepfindete Giiter und

Menschen zuriickzuerstatten bzw. zu befreien, sie eine Geldstrafe an die Partnerstadt

und nicht an das Opfer entrichten miissen.” Derartige Versiumnisse der Kosmoi

wurden als Verletzungen des Vertrags verstanden, die der Partnerstadt (und nicht
einem Individuum) schadeten. Ob die Vergehen — im modernen Sinn -
privatrechtlicher Art waren oder nicht, spielte dabei keine Rolle. Ahnlich 14Bt sich
auch die Einsetzung von Biirgen durch die Kosmoi verstehen. Sie vertraten nicht die

Kontrahenten, sondern garantierten die Vertragspflichten ihrer Stadt und deren

Beamten.”

Blieb die Beurteilung des Koinodikion umstritten, so war es zumindest klar, daf3
das Diagramma zwei Verfahren vorsah. Einen wichtigen Hinweis hierauf gibt der
Beschluf des Kretischen Koinon iiber die Asylie von Anaphe.” Dort ist von einer
dixa anpddixog kot andpBorog (= aropdPforog) v kowvodikie die Rede, die vom
Diagramma vorgesehen wurde (xol x[vpta & mpa&ic fotw kot [0 didyplappnw).
Es wird also zwischen Verfahren unterschieden: mit und ohne Einschaltung des
Prodikos (Gmpddikog) — dementsprechend, mit und ohne Zahlung einer ProzeR-
kaution (mopd&Polov), die bei Verlust des Prozesses verfiel. Bei dem zweiten
Verfahren (ohne Prodikos) wurde die Sache gleich vor einem Koinodikion ent-
schieden. Dieses Verfahren eignete sich offenbar fiir eine rasche Abwicklung von
Prozessen.

Was war aber das Koinodikion? Dieser Begriff kam bisher nur in zwei
Inschriften vor:

1) Im vorhin zitierten Vertrag zwischen Hierapytna und Priansos (um 200) ist von
einem Koinodikion die Rede, welches friiher fiir Prozesse zwischen Biirgern der
beiden Stddte zustindig war und zu einem nicht bekannten Zeitpunkt aufgelost
wurde.

¢ 7 B. Chaniotis 1996, 358-376 Nr. 61 Kopie A Z. 37f. (I.Cret. 1.xvi.5): oi 8¢ tig xd Twvo.
adukfont év to[Otoug talg 6801c]; 1.Cret. 11Liii.3 C 10: ai 8¢ tic xor &duknOfit Mdryvng
v TopomdTv[on].

7" Chaniotis 1996, 208-213 Nr. 11 Z. 14-16 (I.Cret. Lxvi.l; Staatsvertriige 11 569). Zu die-

sem Text s. den sehr iiberzeugenden Beitrag von Maffi 1999, 16f. (SEG XLVIII 1228).

Chaniotis 1996, 139: “Die Kontrahenten konnten sehr wohl Privatpersonen sein. Es ist

allerdings denkbar, daf} beide Stidte nicht so streng zwischen einem Verfahren auf die

Klage von Privatpersonen gegen Biirger der Partnerstadt hin bzw. der einen Stadt gegen

die andere oder einer Privatperson gegen die andere Stadt unterschieden”.

°  ICret. IV 197; Rigsby 1996, 359-361 Nr. 175.
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2) Der soeben erwihnte Beschluff des Kretischen Koinon iiber die Asylie von
Anaphe (Anm. 9) sieht fiir die Kreter, die dagegen verstielen, einen Prozell vor
dem Koinodikion geméd den Anordnungen des Diagramma vor. Auch dieses
Verfahren betrifft Klagen von Privatpersonen, den Opfern kretischer Seeréduber.

Mit dem Koinodikion wird auch eine Stelle bei Polybios in Verbindung gebracht, in

der er im Zusammenhang mit der romischen Vermittlung des Jahres 184 von einem

kowvodikotov (mss.) oder kowvodikiov (edd.) auf Kreta spricht:'" mept 8¢ tdv kot

Kowvodik<o>tov cvveyxwpnooav (sc. die romischen Vermittler) adtolg (sc. den

Kydoniaten) BovAouévolg pev [ovtoic] €€elvan puetéyely, un BovAopévolg 8¢ kol

1001’ £Eelva, maong ameyxouevol thg GAANg Kpftng.

Die meisten Forscher (u.a. auch Gauthier) sehen im Koinodikion ein
Bundesgericht des Kretischen Koinon.'' Sheila Ager deutete das Koinodikion als ein
“gemeinsames Gericht”, das Rechtsangelegenheiten zwischen Personen unterschied-
lichen Biirgerrechts regelte,'> bestehend aus Richtern von zwei (oder mehr) Stidten.
Moglicherweise spielt ein Beschlu der Knossier (spites 3. oder frithes 2. Jh. v.
Chr.) auf ein derartiges Gericht an."” Anlass des Beschlusses war die Vermittlung
Magne-sias am Miander in einer Auseinandersetzung zwischen den Biindnissen der
Knossier und der Gortynier (s. unten). Die Knossier schlugen vor, da} “die
Bundesgenossen der Gortynier und die Bundesgenossen der Knossier gemeinsam als
Richter (ko[wvau dradi]ka[Lo]viav) liber diese Angelegenheit ein Urteil fillen”. Sie
wollten die Angelegenheit einem aus den Verbiindeten der beiden fiihrenden Stidte
zusam-mengesetzten Gericht iiberlassen, also eben einem ko1vodikiov.

Eine neue Inschrift, die hier kurz préasentiert wird, bringt mehr Licht in diese
Frage, wirft aber auch neue Probleme auf. Als neuen Fund kann man diese Inschrift
wahrlich nicht bezeichnen. Sie ist bereits 1955 in Chersonesos auf Kreta gefunden
worden, aber sie blieb unverdffentlicht aus Griinden, auf die hier nicht eingegangen
werden kann.'" Ein kurzer Bericht iiber ihren Inhalt wurde auf dem Epigraphik-
Kongress in Rom 1997 prisentiert."

Der Text ist auf beiden Seiten einer Marmor-Stele aufgezeichnet; der obere Teil
der Stele ist abgebrochen; erhalten sind 31 Zeilen auf der Vorder- und 35 Zeilen auf

10 Polyb. 22,15 Af.

Gauthier 1972, 317, 323f. mit weiterer Literatur. Zusammenfassung der Forschung in
Chaniotis 1996, 136-142.

"> Ager 1994,9-11; cf. Chaniotis 1996, 141-144.

" Chaniotis 1996, 143. S. auch unten.

Chaniotis bat 1988 Prof. N. Platon um Genehmigung, diese Inschrift zu verdffentlichen;
1992 erwarb Kritzas die Publikationsrechte von Prof. S. Alexiou und bot anschlieBend
Chaniotis an, die Inschrift gemeinsam zu verdffentlichen. Der Text mit ausfiihrlichem
Kommentar wird in einer gemeinsam verfaiten Monographie publiziert. Was hier pri-
sentiert wird, ist Ergebnis gemeinsamer Arbeit von Kritzas und Chaniotis.

" Chaniotis 1999.
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der Riickseite. Wieviel Text verloren gegangen ist, kann man nicht abschitzen.'®
Seite B setzt Seite A fort und enthilt den Schluf} des Vertrags. Der Text 146t sich als
Vertrag zwischen Knossos, Gortyn und ihren jeweiligen Verbiindeten erkennen und
bestitigt die Vermutung, daB das Kretische Koinon (Kowov tdv Kpntatéov) ein
Biindnis war, und zwar ein Biindnis zwischen Knossos und seinen Verbiindeten und
Gortyn und seinen Verbiindeten.'” Es ist wihrend eines Krieges abgeschlossen wor-
den, den man mit absoluter Sicherheit mit dem Lyttischen Krieg (c. 221-219) identi-
fizieren kann. Um 221 v. Chr. vereinten Knossos und Gortyn ihre Biindnisse zu
einem grofles Biindnis unter gemeinsamer Fiihrung, das man Koinon ton Kretaieon
nannte. Als sich Lyttos, die dritte groe Stadt auf Kreta, weigerte, sich dem Biindnis
anzuschliefen, kam es zu Kriegshandlungen. Obwohl die Stadt Lyttos von den
Knossiern wihrend der Abwesenheit der Krieger erobert und zerstort wurde, gelang
es den Lyttiern, das Biindnis der Kretaieis zu spalten. Es kam zum Abfall einiger
Verbiindeter, ein Biirgerkrieg brach in Gortyn aus, und der ‘Eid von Dreros’'® l4Bt
die Angst vor einem Biirgerkrieg auch in dieser Stadt erkennen.

Der Vertrag befaBt sich mit dem Problem der o0tépolot. Offenbar handelte es
sich um ein Phénomen solcher Dimensionen, daf} das Biindnis Ma3nahmen ergreifen
muBte. Die Identitit der Automoloi ldBt sich nicht bestimmen, denn dieser Begriff
kann Uberldufer, Deserteure und entlaufene Unfreie bezeichnen. Sklaven waren
diese Automoloi wahrscheinlich nicht, aber es ist nicht eindeutig zu bestimmen, ob
es sich um Biirger oder eine zu Militdrdienst verpflichtete abhiingige Bevolkerung
handelt. Hier werden nur die prozeBrechtlichen Aspekte dieses wichtigen
Dokumentes zusammengefaft.

Den ersten sehr fragmentarischen Zeilen kann man sehr wenig entnehmen.
Erwihnt werden Geldstrafen (A 1: drotivou), Kliger (A 4: Sicottécbw; “er soll
das Recht haben, zu klagen”),” Angeklagter (A 5: aitiattopévoli]).?* Moglicher-
weise gab diese Klausel jedem Biirger das Recht anzuklagen, auch wenn er selbst
nicht betroffen war — von der Popularklage ist auch sonst in diesem Vertrag die
Rede. Anschlieend ist vielleicht von der An- oder Abwesenheit entweder der
Richter oder der Klidger die Rede (A 3: z.B. [el ko pn...] éviovTt ol di[ké&lovrec]
oder ot S kattouevol]; “wenn aber die Richter/die Kldger nicht anwesend

Die erhaltene Hohe der Stele betrigt 64 cm, und die Hohe der bekannten zeitgendssi-
schen Stelen mit kretischen Staatsvertridgen schwankt betrichtlich (ca. 65-150 cm).
Darauf konnen wir hier nicht eingehen; s. Chaniotis 1999, 287-300.

' I.Cret. Lix.1; Chaniotis 1996, 198-201.

Wihrend dwkélw die Aufgabe von Richtern bezeichnet, bringt dicdlopon das Recht, in
der Regel eines Biirgers, zum Ausdruck, Anklage einzureichen (z.B. Chaniotis 1996,
255-264 Nr. 28 Z. 47-52: ¢Eéctw tin Porouévan dicdEocBor; 381-383 Nr. 63 Z. 11:
[81]%6.88e600u 8¢ oV [BwAduevov;]).

Hier passiv gedacht, nicht Medium, wie in Staatsvertriige 11 216 Z. 15, wo aitidopot
‘anklagen’ bedeutet.
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sind/kommen”)*! und von Minnern, die etwas verstecken (A 6: k[ai] T@t kpOTOVTL
= kpUrtovtl). Wahrscheinlich wurden Automoloi versteckt und jene angeklagt, die
ihnen Versteck gewihrten. Man kann aber nicht ausschliefen, dafl Beutegut oder die
Verheimlichung einer rechtswidrigen Tat gemeint ist.””

Die néchsten Zeilen sprechen eindeutig von der Verurteilung eines Angeklagten
durch die Mehrheit, wohl von Richtern, also von einem ProzeB (A 6-7: [&1 xo. oder
d¢ xo x JatoxpBfit Omo tdvV T Mov[wv]; “wenn er/wer aber von der Mehrheit
verurteilt wird”). Aber um welches Gericht handelt es sich? Der Vertrag erwihnt
verschiedene Gerichte (B 28: stiddtische Gerichte; B 31: das Koinodikion, A 18: das
Gericht der Ereutai), und so kann diese Frage nicht mit Sicherheit beantwortet
werden. Die Geldstrafe wird nicht nach der rechtswidrigen Tat bestimmt, sondern
nach der Zahl von Gegenstinden oder Personen: “Der Verurteilte soll fiir jeden ---
eine Geldstrafe zahlen” (A 8: dmotelcdto vnep €xd[ot-]). Es sind wohl die
Gegenstinde oder Personen, die vorher als versteckt erwdhnt waren. Da sich der
gesamte Vertrag mit Automoloi befaBt, wire vielleicht zu ergéinzen: drotelcltm
Vrep ekG[otov TV ovtopdAwv]: “Er soll fiir jeden Automolos so viel an Strafgeld
zahlen”.

Das Verstiandnis der nichsten Klausel wird dadurch erschwert, da3 das Verb
nicht erhalten ist (A 9-12: [--- ca. 18 ---]pnt &vol 1tdg Tpimhelog tdL Al[--- ca. 17 ---
oltatiipog mevrikova Og ko ITPA[--- ca. 19 ---]ON ko TpocoTdoetal, TpdTmL ML
ko AI[---]). Angesichts des Kontexts konnte man an die Verben ovpiokon = ebploko
(also [0o¥]pnu) oder &ooipd (also [deat]pfit) denken. Beide Verben kommen im
Vertrag vor, aber eine Ergénzung ist nicht moglich. Das Wort tputAeto (‘das Drei-
fache’) begegnet hier zum ersten Mal in einem kretischen Vertrag, aber arAdog und
duthdog werden in Staatsvertrigen hiufig verwendet, im Zusammenhang mit der
Zahlung einer Geldstrafe oder eines sonst geschuldeten Betrags in einfacher oder
doppelter Hohe. > Hier ist also die Rede von der Zahlung einer Summe in dreifacher
Hohe.* Diese Summe ist von einem fixen Betrag von 50 Stateren zu trennen, der an
einen anderen Empfinger zu zahlen war. Man muB also erginzen: Tt di[kort-
Topévar oltatiipag mevinkovia, o¢ kol npd[Eet] ... TpomwL oL Ko Mi[1: “Er soll
dies in dreifacher Hohe entrichten, an den Klédger (?) aber 50 Statere, die er eintrei-

2L Fiir die Bestrafung von Richtern, falls sie ihrer Pflicht nicht nachgingen, s. z.B. I.Cret. IV
42 = Koerner, Gesetzestexte, Nr. 129 B 8-9: of ko un Afjt dikdxoor vgl. SEG XXIX
1130 bis B 10-24.

KpOntw wird in diesem Sinne im Eid von Chersonesos in Tauris gebraucht (IOSPE 1*

401 Z. 33-35: 00d¢ td émiPBovredolvil] | émtpeyd 00dE cuykpuyd ovBev [000e]Ivi,

QAL elooyyer[d)]).

* Chaniotis 1996, 135 mit Anm. 835.

2 Vagl. Staatsvertriige 11 216 Z. 9-10: Surkel kotootdoat v dmAdov tindv; Welles 1934,
Nr. 3: av 8¢ eig dixknv éMBovteg dpeilmwot, tpinAdoiov; Edgar 1931, Nr. 71.7:
elonpdovto tpumAfv v npagv; Grenfell 1896, Nr. 19.14: tputhodv dmotvétw;
ICret. IV 41 col. IV 2: tetpondel; I.Cret. 1xvi.5 Z. 38: dnoteicato e€an[Ado to
n]pdotina dikan vikabég.
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ben kann, in welcher Art auch immer er es will”. Das Verb npocotdoeton bereitet
Probleme. Die Buchstaben -ON gehoren wohl zur Endung eines Substantivs, das
von einem Relativpronomen abhingt (Ov --ov ko Tpocotdoetol = O¢ Ko
npocotaocetal, z.B. [Ov ypov]ov ko mpocotacetat). Das Verb mpootdooeaBot
bedeutet auf jeden Fall, daf irgendeine Behorde oder ein Rechtstext die Modalititen
der Eintreibung dieser Geldstrafe regelte.

Mit der nichsten Klausel erreichen wir endlich den Teil des Textes, in dem die
Sache etwas deutlicher wird: A 12-14: [e1/0¢/0,11 8¢ xo ov]plokntotr oder [un
ov]ploxknton kote pgv tov moepov EFA[---]har obtoporikd, kol iphivay 8¢ ént
tot [1/[---] (“wer/was gefunden oder nicht gefunden wird, wenn dies wihrend dieses
Krieges geschieht, dann ---; wenn es aber im Frieden geschieht, dann ---").*°> Was
man findet oder nicht findet, ist nicht klar. Klar ist auf jeden Fall, daf} der Text eine
Unterscheidung macht, nicht generell zwischen Kriegszustand und Frieden, sondern
zwischen diesem konkreten Krieg (xoto pév 1ov moAepov) und dem Friedens-
zustand. Wihrend dieses Krieges wurde ein anderes Verfahren angewandt als im
Frieden. Leider ist keins von beiden Verfahren erhalten. Es ist verlockend, im ersten
Fall an Repressalien zu denken, aber eine Formulierung wie £y8[186vtov ob]Ao
ordtopoMicd ist nicht belegt. Was im Frieden geschah, wird mit den Worten xof’
ipfvay 8¢ ént tdu I1/[---] eingeleitet. 'Exl mit Dativ ist in kretischen Vertrigen im
Zusammenhang mit dem Einreichen einer Klage an eine Behorde gut belegt.*® So ist
die Erginzung ko’ ipvay 8¢ éni tén mA[Be1] sehr plausibel. Fiir ein nicht néher
zu bestimmendes Vergehen (vielleicht Raub) wird im Krieg vielleicht Selbstjustiz
ausgeiibt, im Frieden dagegen wird die Sache vor das mAffoc, d.h. vor die
Versammlung der Bundesgenossen gebracht. TMAf0oc kommt im Sinne von
Bundesversammlung im Vertrag zwischen Argos, Knossos und Tylisos (um 450 v.
Chr.) vor.”” Wenn in dieser Versammlung die Tylisier den dritten Teil der Stimmen
haben sollten (B 4-6), so heiit dies, dal die Bundesversammlung aus Repri-
sentanten und nicht aus allen Biirgern der drei Bundesgenossen bestand.”® Ob das
gleiche Prinzip auch in der Versammlung des Kretischen Koinon galt, ist nicht
bekannt, aber plausibel. Dafl die Bundesversammlung des Kretischen Koinon als
Gericht fungierte, geht indirekt aus dem vorhin bereits erwédhnten Beschluf von
Knossos iiber eine Vermittlung von Magnesia am Miander hervor:* Kvooiot 8¢
ovy &xovieg | GA[L” vrep aogalAeia]g (?) mohepodvtt Toptuviowg kal | vi<v>

B Zu erwigen ist die Ergénzung eines anderen Verbs (z.B. eine Form von éy8éyopon).

*% Chaniotis 1996, 394-399 Nr. 66 Z. 14-16: & tic x* &dikfiton b[nd] T[-- x6]ppov, éni
T01g KkOppot[g --- €xl T0lg KOpUOLS T]olg EproTapévorlg eloei[tm]; 407-420 Nr. 69 C: [a]l
8¢ ko un éokorécwviar I[---- év] 8¢ Tptuvt énl tolg Exatov X[---].

7 Staatsvertriige 11 147 A 6-B 6.

2 Staatsvertriige 11 147 A 6-B 6.

2 Cret. 1viii.9; Ager 1996, 350-355 Nr. 127 II; Chaniotis 1996, 281-285 Nr. 40 Testimo-
nium b Z. 16-21; Magnetto 1997, 262-271 no. 43. Die sehr komplizierte Frage der Datie-
rung um 218 (Magnetto 1997,267-269), 184 (Chaniotis 1996, 283-285) oder 167 v. Chr.
(Ager 1996, 354f.) kann nicht hier besprochen werden.
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[BoA]opev[or klai elpfivav dyetv mot’ awtode. | A [tadta? Toptoviov oi]
ovupayot kot Kvosioy I xo[wvon Sradt]kal[L6lviav Gv Evexo dvaykaldpel[vor
noheuéopev Foptluviog. OVt yop droAapuPdvol[pev quiv téyiot’] dv yevésBan
tov Otodvoty (“die Knossier aber fithren einen Krieg gegen die Gortynier wider
ihren Willen, sondern [um ihrer Sicherheit willen?]; und jetzt wollen sie Frieden mit
ihnen haben. Aus diesem Grund (?) sollen die Bundesgenossen [der Gortynier] und
der Knossier gemeinsam als Richter iiber die Angelegenheit entscheiden, fiir die wir
gezwungen waren, [gegen die Gortynier einen Krieg zu fiihren]. Denn wir glauben,
daf} auf diese Art und Weise [am schnellsten] die Befriedung zustande kommen
wird”). Der Vorschlag der Knossier, die Bundesgenossen (d.h. wohl die Versamm-
lung der Delegierten des Koinon) mit der Beurteilung der Sache zu beauftragen,
zeigt, da} die Versammlung des Koinon zumindest gelegentlich gerichtliche Funk-
tionen ausiibte. Das Koinodikion war moglicherweise nichts anderes (s.u.).

Die nichste Klausel (A 14-17) 14Bt sich fast vollstdndig verstehen: [... 8]¢ (oder
[o¥]c) ko dpéntan, vikésBo T Nypoupévog [-- ca. 8 - Siaypdvuatt g
dpouréotog dimAdog EIMTIA [-- ca. 8 --]JAAAPOMAIQI xotd 10 didypovuo . Die
Rede ist von der Straftat der deoilesig (= doalpeoig), von der Verurteilung
(vikéoBo) in einem ProzeB,” von Zahlung des Duplum (SutAdog) und von einem
Diagramma, das das Rechtsverfahren regelte. Nach dem Partizip t0¢ Nypoppévag
kann man mit ziemlicher Sicherheit Tiudg ergénzen, von dem auch der Genitiv 10
dpoipéceng abhingt. Da die Partikel 8¢ zu Beginn aller Klauseln dieses Vertrags
steht (als zweites Wort), mufl man annehmem, daf3 die Klausel im verlorenen Teil
der Inschrift begann, etwa [Substantiv mit 8¢ & ]c/o%]c) ko dpéAntar, vikésbw Tog
Aypoupévog tinag év tdt dijaypdvuatt 1ag dgairéciog, dumhdog. Agailecig
(Wegnahme) kann entweder die Wegnahme eines Gegenstandes (Raub) oder aber
die Befreiung eines Gefangenen bedeuten.’’ Die Hohe der Geldstrafe wurde vom
bereits erwdhnten Diagramma des Kretischen Koinon bestimmt. Den Zeugnissen
iiber das Diagramma (s.0.) entnimmt man, daf} es unter anderem eine Liste von
Delikten und die dafiir vorgesehene Strafe enthielt. Wenn das Delikt der dooileoig
unter bestimmten Bedingungen oder von einer bestimmten Kategorie von Personen
begangen wurde, verdoppelte sich die vom Diagramma vorgesehe Strafe. Etwa:
“Wenn aber NN etwas ergreift (oder fiir das, was NN ergreift), dann soll er verurteilt
werden zur Zahlung der im Diagramma aufgeschriebenen Geldstrafe fiir das Delikt
der agaiieoig in doppelter Hohe”. Wer der Straftdter war, 148t sich nicht sagen,
aber eine Parallele fiir hértere Strafen unter besonderen Bedingungen bieten etwa die
Vertrige der Olountier mit Lyttos und Lato (“wenn jemand auf diesen Wegen

% Vgl. den Ausdruck §{xou vikaBe[{c] z.B. in Chaniotis 1996, 352-358 Nr. 60 B 8.

31 7 B. I.Cret. 1Liii.l1 Z.8-10: [¢]&v 8¢ tiveg (k) &yavtt Tnlog 7 tog xat[o]idvtog wlop’]
adToig ot kbéopot kol (AAog 6 PovAdpevoe Antepaiov [f Tnliov deeiduevor kol
anod1dovteg [totg ddiknuév]oig koplot (E)otwv; I.Cret. 11.x.2 Z. 24-26: €l xol tiveg
Gyavtt Tntog § 10¢ KoTotkdvag o ovTole, ol kéGpot kol dAlog 6 Adv Kudmviotdy
| Tntov deeldpevor kol 8186vteg tolg Gdkmévols kbplot E6Tmoay.
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jemandem Unrecht tut, soll er die vorgesehene Geldstrafe in sechsfacher Hohe
zahlen, wenn er den Prozef Velrlielrt”).32

Es ist nicht klar, ob die mit ETIIA--- beginnende Phrase zur gleichen Klausel ge-
hort. Dann erkennt man das Adjektiv dpopotog im Dativ, wahrscheinlich Teil eines
Kompositums.” Das Verb petaféwm ist in der Bedeutung ‘verfolgen’ belegt. Das
Verwandte petamopetopon (Ubersetzung des lateinischen petere) ist im neuen Ver-
trag zwischen Lykien und Rom belegt.”* Von petaféw leiten sich verschiedene
Worte mit analoger Bedeutung ab: petadpoun (‘Verfolgung’), uetadpounddny (‘ver-
folgend’), petddpopog (‘Verfolger, Bestrafer’). Im kretischen Dialekt hat die Priipo-
sition petd die Form medd. So kann man an das unbelegte Wort medadpopaiog =
petodpopatog denken (gebildet von medadpoun = uetadpour, dhnlich wie
dyopoiog von dryopd, knrolog von kfjmog usw.). Wir erwégen die Moglichkeit, daB
hier von der Priamie des Verfolgers, einer Art Delatorenprimie, die Rede ist (z.B.
émid[éxatov 8¢ Tt me]dadpouaimr).

Erst die nichste Klausel ist endlich vollstindig zu erginzen (A 17-20): Gv 8¢ Ko
ko[toxpivovtt] | ol épevtal kol TpotOVIGOY ro{)rog oDTOl KOTOL TO [Stéc'ypocvuoc] |
xai EamocoteAhévimv To dpydplov év auépaug &[ERrovta] IIP &g o mohw €€ g
K ML o avTOHOAOG, TEPL ® ko & Sika 1][ 1] (“wenn die Ereutai jemanden zu einer
Geldstrafe verurteilen, sollen sie selbst die Geldstrafe von den Verurteilten
eintreiben gemill dem Diagramma und sie sollen das Geld an die Stadt schicken,
von der der Automolos kommt, iiber welchen der Prozef stattgefunden hat,
innerhalb von 60 (?) Tagen”).

Die Erginzung von ko[taxpiveovrt] ist sicher. Der Genitiv Gv bezeichnet nicht
den Verurteilten (katoxpive verlangt ein Akkusativ-Objekt), sondern die Strafe.”
Die Ereutai (‘jene, die untelrsuchen’)36 sind als Beamte in mehreren Stiddten (Dreros,
Knossos, Hierapytna) bekannt, und zwar im Zusammenhang mit der Eintreibung

32 Chaniotis 1996, 352-358 Nr. 60 B 7-8 (I.Cret. Lxviii.9): oi 8¢ tic k6 t[ver &dikfiont év
ToTog Tolg 0801g, dnotelcdto £Eanida 1o npdo|tipa dikon vikaBe[ic]; 358-376 Nr.
61 Kopie A 37f. (I.Cret. 1.xvi.5): od 8¢ tig k& Twvar &diknont év o vtong tolg 6801c],
dmotercdrm eEom[Ado 6 wlpdoTino Sikon vikabég.

Die Begriffe dpopeve und dmddpopog bezeichnen in Kreta die jungen Ménner bzw. die
Epheben (Tzifopoulos 1998), aber diese Begriffe konnen hier nicht gemeint sein. Auch
der Monat Apouniog (I.Cret. 11Liii4 Z. 5) ist unwahrscheinlich, denn auf Kreta werden
Monatsnamen immer mit dem Zusatz pfg angegeben (unvi Apouniot oder Apouniot
unvi). Auch ein Personenname oder der Name eines Gottes kann ausgeschlossen werden.
Aus diesem Grund denken wir an ein Kompositum.

#* SEG LV 1452 Z. 38-41 (Mitchell 2005): &uv 8¢ Abk(og nocpd Pou(ayiov
LETOTOPEINTOL, og (OyV GLpymv T (a)vtocpx(nv wyxown 31K01080TAOV TTPOG OV (B)V DTOV
npocs?»@cocw ol dueoPfntodvieg, ovTOg 00TOlG  Olkaitodotelitol  K(prTNHpLov
GUVICTAVETO.

Vgl. IPArk 8: xotaxplOnn tdv ypnudrov.

Von épedw/épérm = épeuvdm/épevvio; Singular: 6 €pevtdg. Z.B. Chaniotis 1996, 358-
376 Nr. 61 Kopie A 35 (I.Cret. 1xvi.5): ol ékotepti épevviovieg; vgl. Hesychios, s.v.
gpeve’ épeviva und s.v. épevoopev: {nthooueyv.

33

35
36
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von Geldstrafen, vor allem von Beamten, die ihren Pflichten nicht nachgehen.37 Im
neuen Text sind sie das Subjekt von xo[tokpivovti]. Sie hatten demnach auch rich-
terliche Funktionen, die offenbar im Diagramma definiert wurden.

Aus dieser Klausel geht hervor, daf} die Polis, in welcher der Prozel} iiber einen
Automolos stattfand — also wo er sich befand —, und die Polis, aus der er stammte,
zum gleichen Biindnis gehorten. Das Strafgeld wurde von der Stadt, wo der Prozef
stattgefunden hatte, an die Stadt des Automolos geschickt; da man wihrend des
Krieges kein Geld an eine feindliche Polis schicken wiirde, waren die Automoloi
keine Uberldufer aus einem feindlichen Lager, sondern Uberldufer von einer Stadt
des Biindnisses in eine andere. Wiren sie Uberldufer zum feindlichen Lager — also
Verriter aus der Perspektive ihrer Polis —, dann wiirde der Vertrag vom Prozef} ge-
gen sie in ihrer Stadt reden, nicht vom Prozef iiber sie in einer anderen Stadt des
Biindnisses.

Die Formulierung 6 ovtopodog, mept @ ko & Siko f][t] (“der Automolos, iiber
welchen der Prozel} stattfand”) impliziert, dal der Automolos nicht der verurteilte
Angeklagte, sondern der Anlafl des Prozesses war. Wire der Automolos der Verur-
teilte, dann hitte der Vertrag statt dieser komplizierten Formulierung einfach den
Satz verwendet é€omocotelhéviav 10 dpyvprov €¢ tav mOAY £E G k1 ML O
kotokpiBeic (“sie sollen das (Straf)geld an die Stadt des Verurteilten schicken”).
Der Vertrag scheint aber eine Unterscheidung zwischen dem Automolos und dem
Verurteilten (xotokpiBeic) zu machen, wie aus der nichsten Klausel deutlich wird.
Wer wurde also wegen eines Automolos angeklagt? An einer fragmentarischen
Stelle (s.0.) erkennt man das Verb xpOnto (‘verstecken’), moglicherweise eben im
Zusammenhang mit dem Verstecken von Automoloi. Das scheint nun der Gegen-
stand des Prozesses zu sein, ohne daf} letztlich absolute Sicherheit in dieser Sache
moglich ist.

Die Identitédt der Automoloi ist das groBite historische Problem der Inschrift. Da
dieses Problem fiir die hier zu besprechenden prozefirechtlichen Bestimmungen von
geringer Relevanz ist, wird es nur kurz angesprochen. Unsere Behandlung dieser
Sache ist noch nicht abgeschlossen und folgende kurze Uberlegungen haben provi-
sorischen Charakter. In den literarischen und dokumentarischen Quellen bezeichnet
der Begriff o0topolog Personen jeden Status (Biirger, abhingige Bevolkerung,
Sklaven), die wihrend eines Krieges ins Lager des Feindes iiberliefen.’® Wir haben
bereits gesehen, daB in diesem Vertrag das Wort ovtéporog zwar Uberliufer, aber
nicht Uberléufer ins feindliche Lager bedeuten kann. Die Polis, in der sich Uberliu-
fer befanden, verpflichtete sich, Prozesse iiber sie zu fiihren — vermutlich gegen jene,
die sie versteckten — und dann die Geldstrafe an die Polis, aus der die Automoloi
entflohen waren, zu iibergeben. Wie bereits ausgefiihrt, kann der Empfanger des

7 I.Cret. Lix.1 C 132, D 128; I.Cret. 1.viii.13 = Chaniotis 1996,310-315 Nr. 50 Z. 18.
¥ 7B. Biirger: Staatsvertrige 11 134; S6ldner: Polyb. 10.46.4-5. Sklaven: Garlan 1974, 36
und 38 Anm. 4.
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Strafgeldes nicht der Feind gewesen sein. Dies wire vielleicht in einem Friedensver-
trag denkbar, dieser Vertrag ist dagegen wihrend eines Krieges abgeschlossen wor-
den. Warum verwendet man dann das Wort avtéuorog fiir Uberldufer von einer
Stadt des Biindnisses in eine andere? Es gibt nur einer Erkldrung: weil das Biindnis
selbst gespalten war und sich in einem biirgerkriegsidhnlichen Zustand befand. Dies
ist in der Tat, was wihrend des Lyttischen Krieges geschah.*

Diese Automoloi waren entweder fliichtige Angehorige der abhiingigen Bevol-
kerung,” die in Kreta unter bestimmten Bedingungen militirische Verpflichtungen
wahrnahm,*' oder Biirger, die wihrend der internen Auseinandersetzungen Zuflucht
bei Freunden oder Gleichgesinnten in anderen Stidten suchten. Wenn die Automoloi
Mitglieder der abhidngigen Gemeinden waren, also fliichtige Personen minderen
Rechtes, wiirde man besser verstehen, warum die Stadt, aus der sie entflohen waren,
als beschidigt betrachtet wurde und die Geldstrafe erhielt. Dies wiirde auch erklaren,
warum die Automoloi selbst weder angeklagt noch verurteilt wurden; iéiber sie fand
ein ProzeB statt, nicht gegen sie. Gegen diese Deutung spricht aber das Fehlen von
Bestimmungen iiber die Riickgabe dieser fliichtigen Personen an die Stadt, aus der
sie entflohen waren, sowie der Umstand, daB der Vertrag von ovtduolot spricht,
nicht von guyddec oder puyadika. Die Sache bedarf noch einer eingehenden Unter-
suchung.

Wenn die Ereutai keine Moglichkeit hatten, vom Verurteilten das Strafgeld ein-
zutreiben, dann haben sie das Recht, ihn zu verhaften und an die andere Stadt auszu-
liefern (A 21-22: Ei 8¢ xa un odpickovt xpipato 6ne npd&ovit abtov [EAd]vteg
¢686vtmv Tov katakplOévia).

Die folgenden Bestimmungen verraten die Sorge um den Vollzug der Strafe.
Das war offenbar das grofite Problem dieser Zeit: In den chaotischen Zustinden des
Krieges und der internen Auseinandersetzungen griffen einige Magistrate in den
Stiddten des Biindnisses nicht entscheidend genug ein, und das Phdnomen der Auto-
moloi wurde toleriert: “Wenn sie aber nicht in der Lage sind, ihn zu verhaften, dann
soll die Polis das Strafgeld entrichten und die Kosmoi sollen das Geld aus den 6f-
fentlichen Einnahmen bezahlen, indem sie (fiir diese Handlung) frei von Strafe und
Schuld sind und nach keinem stddtischen Gesetz belangt werden konnen. Wenn
auch die Kosmoi (das Geld) nicht entrichten, dann sollen sie das Doppelte schulden,
und jeder der Ereutai oder der Privatpersonen, die es wollen, diirfen von jedem
Kosmos seinen Anteil (am Strafgeld) eintreiben und die Geldstrafe an das Opfer der
rechtswidrigen Tat geben, den zusitzlichen Betrag (das Duplum) aber selbst behal-
ten” (A 22-30: ei 8¢ Ko Md’ avTov 8[vv]avton EAEv, & TOAG AMOTTIVVOVTOV TAV
Kotddikov, ol 8¢ koopor Gmodidoviav €g Tav MOMTIKGY TPocOdwY GTTAUI0L
10vtev Kol avumddikol kol pundevi &voyol moATiK®dL vopmt. €l 8¢ ol KOGUoL un

¥ Polyb. 4.54.6; I.Cret. Lix.1; Chaniotis 1996, 14f. und 37.

40 Dies ist von Prof. Andrew Lintott (Oxford) erwogen worden, mit dem Chaniotis den In-
halt des Textes besprochen hat.

41 Chaniotis 1996, 167f.
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£oamodotev, odTol OENAGVI®Y T0 dutAdov kol O PoAdUEVOC TdV EpevTay Kol TOV
181wty mpatéccbm Exactov 10 Kot pépog Kol To pev kortdducov EEamodiddtm
101¢ GidtKlouévorg, 10 8¢ EntTioy avTog ExETe).

Wichtig ist hier vor allem die Bestimmung, daf diese Klausel des Vertrags iiber
stidtischen Gesetzen stand, ein weiteres Beispiel einer Normenhierarchie im grie-
chischen Recht, von der Fritz Gschnitzer im Symposion vor 30 Jahren referiert hat-

* Die Delatorenpriimie, die zum Schluf genannt wird, ist auf Kreta und auch
sonst gut belegt.*”

Nach einer Liicke unbekannter Linge setzt sich der Text auf der zweiten Seite
fort. Auch hier sind die ersten Zeilen sehr fragmentarisch erhalten. Man erkennt
Verweise auf das kretische Koinon (B 3: [86yu?]act tdv Kpntaiéwv), die Ereutai,
das Wort [xat]adikog (hier feminin: & katadikog = die durch den ProzeB bestimm-
te Geldstrafe) und einen weiteren Hinweis auf Handlungen oder Entscheidungen
oder Urteile beziiglich der Automoloi (B 6: [V]nép 1@V adtopdAmv; vrep = wept im
kretischen Dialekt).

Etwas deutlicher wird es ab der siebten Zeile. Der Vertrag wollte die Kldger
zum Einreichen einer Klage in einer anderen Stadt des Kretischen Koinon ermuti-
gen, indem er sie mit anderen Kategorien von beschiitzten Personen (Gesandten oder
Festgesandten) gleichsetzte (B 8: dopdreia). Aus den Buchstabenresten kann man
den Sinn ungefihr verstehen: “Fiir die Kldger soll unter den gleichen Bedingungen
Sicherheit gelten, wie --” (B 7-9: etwa [€o1]w O¢ Kol T01g Stkorto[pévorg év éxdio-
o o oA & ad]td dopdheto kab[dmep kol mpetyevtais Toig mapay]vopévorg
oder kaB[dnep toig ént Bewplon mapary|ivouévorg oder dhnliches).

Nach den Klauseln iiber die Leistung des Vertragseides in Knossos, Gortyn und
in den Stidten ihrer Verbiindeten, die Verfluchung jener, die den Vertrag nicht ein-
halten sollten, und das jihrliche Verlesen des Vertrags* finden wir die wichtigsten
prozeBrechtlichen Bestimmungen des neuen Dokuments: “Wenn sie (die Kosmoi)
aber den Vertrag nicht verlesen oder die Verfluchung nicht leisten, dann sollen sie
selbst fiir die Gotter (?) vom Fluch erfaBt werden (el 8¢ pn dvoyvolev Towv
cuvBikay fi tay émapav u[n] Oe[Tev] avtol Evoyxor Eviev tn érapdn vrep Bidv).
Und es soll Klage erhoben werden gegen jedes einzelne Mitglied des Kosmos (des
Kosmenkollegiums) fiir den Betrag von 1000 kretischen Stateren® (SLKoc‘ttéGG(nv ¢
EVL EKACTOL T KOPU® KPMTIKD GTOTN pwv xMwv), und zwar wihrend des Kneges
(d .h. wihrend dieses Krieges) von einem Biirger gegen einen Kosmos (oder gegen
das Kosmenkollegium) (kotdr pev 1ov nolepov modltog t@ kopuw) vor dem glei-
chen Gericht, in dem auch die anderen Biirger die rechtlichen Auseinandersetzungen
beziiglich ihrer Vertriige austragen (¢ni Sikoompim @ Ko kol Aol ToATTON Tepl
@V mopt’ adoawtog cvuvBorainv Stegdywv[t] 10 dikotov); im Frieden aber soll

*> Gschnitzer 1981.

* Chaniotis 1996, 147.

4 Chaniotis 1999, 291-295 (SEG XLIX 1218).
> Statere nach dem kretischen Gewichtssystem.
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jeder von den Kretaieis — von den Biirgern der Mitglieder des kretischen Koinon —
Klage erheben, der es will (k0.8 ipfivay 8¢ 6 Aniov 1dv Kpntotémv), und zwar ein
Biirger gegen einen Biirger und ein Fremder gegen einen Fremden (k[ai] moAitog
mohiton kal Efjvog ENvor) entweder vor dem Koinodikion (1} €v tdt xotvodixie)
oder gemil den Rechtshilfevertrigen, welche die Poleis miteinander fiir die Recht-
sprechung im einzelnen vereinbaren sollen (7| xot’ & éxdotol ol mOAeeg mopt’
dAAGAog Tepl tag Suaodociog cuvBimvtor chvBola)”.

Diese Klausel betrifft Prozesse gegen die Beamten fiir Versdumnisse beziiglich
der Leistung des Vertragseides und des Verlesens des Vertrags. Die enorme Geld-
strafe (1000 Statere)*® zeigt die Dimensionen des Problems und verrit die Angst,
daf die interne Spaltung im Biindnis und in jeder Stadt des Biindnisses dazu fiihren
konne, dal der Vertrag nicht ernst genommen wiirde. Wir konnen auch sicher sein,
daf der Vertrag nicht befolgt wurde. Obwohl er in jeder Stadt aufgezeichnet werden
sollte, ist nur eine einzige Kopie erhalten.

Wihrend des Krieges und wohl aus praktischen Griinden hatten nur die Biirger
einer Polis die Moglichkeit, Beamte ihrer eigenen Polis anzuklagen — und zwar (und
das ist besonders wichtig) anscheinend noch amtierende Beamte. Zusténdig waren
die stidtischen Gerichte.” Im Frieden erstreckte sich dieses Recht auf alle. Jeder
Biirger eines Mitgliedes des Koinon konnte Kosmoi sowohl der eigenen Polis als
auch einer fremden Polis anklagen. Im Frieden war fiir diese gewissermaf3en “inter-
nationalen” Delikte das Koinodikion zustindig. Der neue Vertrag beantwortet also
die Frage nach dem Charakter des Koinodikion. Es war mit Sicherheit ein Organ des
Kretischen Koinon, eine Art von Bundesgericht, wie Philippe Gauthier angenom-
men hat. Wie es zusammengesetzt war, 14t sich nicht sagen. Die von Gauthier ver-
mutete Unterscheidung zwischen Verfahren fiir private Auseinandersetzungen zwi-
schen Biirgern verschiedener Poleis und Verfahren fiir Rechtsstreitigkeiten zwischen
Poleis (oder einem Biirger und einer fremden Polis) existiert nicht. Fiir die gleiche
Angelegenheit (hier ein Versdumnis der Kosmoi und Verletzung des Vertrags) wa-
ren sowohl das Koinodikion als auch die von Symbola vorgesehenen Gerichte zu-
stindig, also Gerichte, die sich mit den Rechtsstreitigkeiten zwischen Privatpersonen
aus unterschiedlichen Poleis befafiten. Das Koinodikion befaflte sich allgemein mit
Delikten “internationalen” Charakters, gleichgiiltig, ob die Beteiligten Poleis oder
Privatpersonen waren.

Leider wissen wir immer noch nichts iiber die Zusammensetzung des Koinodi-
kion. Sicher war es ein gemischtes Gericht, vielleicht bestehend aus Beamten der
verschiedenen Poleis. Der vorhin zitierte Beschlul von Knossos und die Erwidhnung
des mAfifoc als Gericht zu Friedenszeiten in diesem Vertrag (s.o.) legen aber nahe,

¢ Die Geldstrafen in den hellenistischen Vertridgen Kretas schwanken zwischen 100 und
500 Stateren (Chaniotis 1996, 149), mit Ausnahme von Chaniotis 1996, 422-428 Nr. 71
=1.Cret. IV 165 (2000 Statere).

Der Ausdruck d1e€dywm 10 dixorov ist fiir Kreta nur hier belegt. Vgl. aber die&ayom diknv
(I.Cret. 111iii4).
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dafl das Koinodikion nichts anderes war als die Versammlung der Delegierten des
Kretischen Koinon in ihrer Funktion als Gericht.

Die knappe Ubersicht iiber den Inhalt dieses Dokuments zeigt sowohl seine
Bedeutung als auch die Interpretationsprobleme. Der neue Text beantwortet alte
Fragen, bestitigt einige alte Vermutungen, erwihnt Altbekanntes (Duplum,
Popularklage, Delatorenprdmie), belegt neue Phiinomene und wirft neue Fragen auf.
Das Koinon ton Kretaieon war der Zusammenschluf3 des gortynischen und des
knossischen Biindnisses. Solange es existierte, galt auf Kreta ein vom Biindnis
erarbeitetes ProzeBverfahren, das im Diagramma festgehalten war, aber mit
Vertrigen und bilateralen Symbola zwischen den Poleis erginzt wurde. Zum
Diagramma des Koinon fiigt der neue Text wenig hinzu, aber die Erwédhnung des
Deliktes der dpoaipeoig und der vorgesehenen Geldstrafe (A 14-17) bestitigt, daB
das Diagramma eine Liste von Delikten und Geldstrafen enthielt. Wir wissen nun
mit Sicherheit, da das Koinon ein Bundesgericht hatte: das Koinodikion. Es
funktionierte vor allen (oder nur) zu Friedenszeiten. Ob es mit der Versammlung der
Delegierten des Koinon identisch war, ist eine attraktive Vermutung — mehr nicht.

Der neue Text beeindruckt vor allem durch die Vielfalt der prozeBrechtlichen
Bestimmungen und das ausgearbeitete juristische Vokabular. Es werden
verschiedene Gerichte erwéhnt: ein Gericht, das nach dem Mehrheitsprinzip Urteile
fillte (A 6-7: [l xa oder 8¢ ko k]ataxpiBfit dmo tdv mAdv[wv]); stidtische
Gerichte fiir Auseinandersetzungen zwischen Biirgern (B 28-29: éni Sikootnpio @
ko Kol GAlot moAlton mepl T@v mopt’ owcavtog cuvBoratov deEdywv(ti] 10
dixaov); das Koinodikion (identisch mit dem Plethos?); das Gericht der Ereutai,
zum ersten Mal hier belegt (A 17-18: Gv 8¢ xo. xo[takpivovet] ot épevtoi); andere
Gerichte, die aufgrund von bilateralen Symbola vereinbart wurden (B 31-32: xat’ &
éxdotor ol moheeg mopt’ GAAdGAag mepl T8¢ Sikonodociag  cuvBlwvrar
01')V[307»0c).48 Es wird (wohl aus praktischen Griinden) wiederholt zwischen dem
wihrend des Krieges und zu Friedenszeiten geltenden Verfahren unterschieden (A
12-14, B 27). Zum ersten Mal werden fiir Kreta Bestimmungen iiber die Sicherheit
des Klédgers bezeugt (B 7-9). Mit nedadpopoiog (petadpopoiog), falls diese
Erginzung korrekt ist, hitten wir einen neuen terminus technicus fiir den Verfolger
im Kontext des kretischen Diagramma. Die Bestimmung, daBl die Kosmoi
Geldstrafen von Privatpersonen aus der 6ffentlichen Kasse bezahlen durften (A 22-
26), ohne daB sie dafiir aufgrund von stddtischen Gesetzen belangt werden konnten,
liefert ein weiteres Beispiel einer Normenhierarchie im griechischen Recht. Das
archaische und klassische Kreta galt den Griechen als das Vorbild rechtlicher
Ordnung; das hellenistische Kreta als der Ort der stidndigen Kriege. Wiederholt
versuchten die Kreter, mit bilateralen und multilateralen Abkommen Wege zur
gerichtlichen Losung der Konflikte zu finden. Sie versagten.

8 Vgl. Chaniotis 1996, 255-264 Nr. 28 Z. 70-71: xortd 10 doy8&v kowvé odpBolov.
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MICHELE FARAGUNA (TRIESTE)

LEGAL PROCEDURE IN HELLENISTIC CRETE
RESPONSE TO ANGELOS CHANIOTIS

International relations among Cretan poleis in the Hellenistic age are illuminated by
a remarkably high number of epigraphical texts, mostly recording treaties but also
decrees, which have been systematically studied and commented on in a
fundamental book by Professor Chaniotis'. Together they reveal two parallel and,
apparently, opposite phenomena, namely a striving for autonomy sometimes
coupled with hegemonial ambitions on the part of the individual cities and, as a
result, constant potential hostility among them, on the one hand, and, in a new
historical context dominated by territorial monarchies and federal states, a tendency
towards unity or, at least, towards the creation of large alliances, thus transcending
political division, on the other. In respect to the latter phenomenon, treaties were
obviously of capital importance as their aim was, among other things, to develop a
set of commonly accepted legal instruments and procedures with a view to solving
conflicts peacefully without resorting to war.

Both aforementioned phenomena feature prominently in the history of the
Cretan koinon, the xowov t®v Kpnroiéwv, probably founded before the mid-IIT
century B.C.%. It was not, strictly speaking, a federal state but a looser confederation
bringing together Knossos and Gortyn, the two leading Cretan powers, and their
allies. Although there were no advanced federal institutions, the koinon had a
synedrion and a general assembly (IC IV 197 = Rigsby 1996, nr. 175, 1I. 1-2:
[80&]e Tolc cuvvedpiolg kol td[1 xowvd]t T@dv Kpntalewv) and had developed
judicial procedures to solve «international» disputes legally by means of a
rowvodixtov and a set of common rules, defined both in a number of treaties and in
a diagramma, integrated by symbola concluded between individual communities.

In his enlightening paper, Professor Chaniotis has provided the first complete
commentary on the contents of a still unpublished inscription, recording the
fragmentary text of a treaty, found in Cretan Chersonesos’ in 1955, which, as shown
by the clauses concerning the doxog to be sworn by the contracting parties upon
ratification of the treaty itself and the dipai to be pronounced on the same occasion
and thereafter annually* (B 11-24), clearly belongs to this context and significantly

Chaniotis 1996; see also Capdeville 1997.

Chaniotis 1996, pp. 29-38, 99-100; 1999, pp. 289-295.

Perlman 2004, p. 1155.

On dpad in the Hellenistic period see most recently Rubinstein 2007.
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enriches our information on the character of the koinon. The stele is broken and its
upper part, bearing probably a substantial section of the document, is now lost. In
the preserved provisions, judicial procedure stands out as the area where the new
document can to a larger extent contribute to enhancing our knowledge. Mention of
dpoaipeotg in connection with fines and with the didypoppo (A 14-17)—the text is,
however, partly restored —confirms that the latter consisted of a list of offences and
corresponding fines (tipot), together with provisions concerning procedure for trials
(dlkon) and the exaction of fines, as indicated by the decree of the Cretan koinon
granting dovAio to Anaphe (IC IV 197 = Rigsby 1996, nr. 175, 11. 21-27: drddixog
goto [dixkav].....[xév x Jovodikiol amp[édikov ¥ am]dpPalov kol k [vplo & ]
npaic éoto kot [10 Sidypappa]’. As the text refers to the kowvodikiov as opposed
to a local polis Swaotmplov, the new inscription moreover conclusively
demonstrates that, following Ph. Gauthier, the koinodikion was the federal court of
the Cretan koinon®, constituted either by representatives of the member states or,
perhaps, as suggested by Professor Chaniotis, to be identified with the general
assembly of the koinon, and not a mixed, joint tribunal formed by representatives of
the disputing communities, as proposed by Sheila Ager’. Concerning the
competence of the koinodikion, Professor Chaniotis argues, against Ph. Gauthier,
that no clear-cut distinction between public and private charges can be made and that
the federal court dealt with «international» disputes, no matter whether they were of
a public or private character®. I shall return to this point later.

In the brief observations that follow I would like to focus on the substance of the
treaty and the concrete problems the document was meant to address. Owing to the
fragmentary character of the inscription, this aspect remains rather obscure, although
some guesswork can be attempted on the basis of a number of technical and legal
terms that need to be more closely examined. The first is a0TOMLOAOG, «deserter»,
«somebody who goes his own way» and changes sides, which perfectly suits the war
conditions in response to which the treaty was drafted. The war that is several times
mentioned in the text is almost certainly the «Lyttian War» (c. 222/1-219 B.C))
described by Polybius 4,53.,4-8 and it is interesting to note that the historian not only
refers to a state of war among poleis belonging to the xowvov 1ov Kpntaiéwv (see
also I.Magnesia 46, 1. 10-12: xoi tov eve[pyleciav, av [ov]vetelécavto €ig TO
kowvo[v] tov Kpntaié[wv] difa]Mboavteg Tov EupOAtov toAepov) but also to stasis
in Gortyn (cf. also IC 1,9, 1, 11. 49-70, suggesting similar conditions at Dreros). The
term ovtOpoAot does not occur frequently in the classical sources, although it can be
inferred from Herodotus (1,127,3; 3,154,2 and 160,2; 6,38,2; 7,219,1; 826,1),

On the question of the diagramma and the §ixn dnpddixog see Vélissaropoulos 1975;
Chaniotis 1996, pp. 137-141; Maffi 2006, pp. 304-314.

¢ Gauthier 1972, pp. 316-325.

7 Ager 1994,

8 Cf. also Chaniotis 1999, pp. 292-295.
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Thucydides (1,142,4;2,57,1;3,772; 4413 and 118,7;5,2,3 and 14,3; 7,132, etc.)g,
Xenophon (Anab. 1,72 and 13; 2,1.5; Hell. 6,2,15; Cyr. 3348; 6,1,25; 7,5,2),
Polybius (1,19,7, 67,7 and 88.8; 4,57.8; 8,37,2; 18,1,13 and 44,6, etc.) and, e.g.,
Aeneas Tacticus (22,14; 23,1 and 5; 24,16, 28,2) that «deserters», whether freemen
or slaves, were a typical feature of ancient conflicts. It mainly had a descriptive
value and it seems doubtful that it was, technically speaking, a legal term. In the
inscriptions it is attested even more rarely. In fifth-century Athenian epigraphy it
appears in the decree concerning the Colophonians, where, in the oath of allegiance,
the Colophonians had to commit themselves not to revolt from Athens as a
community nor to desert as individuals (IG I* 37, 1l. 46-49: obx dnoot[écopal 10
dépuo 10 ABevaiov obrte A 16yor ot #py[or...kol ovk adTopoA]éco)'’. An
unpublished inscription from Argos contains a series of «official» lists of automoloi
who had apparently joined the Macedonians at the end of the fourth century B.C.
(SEG 37,280; 54,433)11. In the senatus consultum de Thisbensibus (170 B.C.) ol
ovToporoL who had joined and actively supported the Roman cause were granted
permission to fortify the acropolis (but not the polis) and reside there (SIG® 646 =
Sherk 1969, nr. 2, 11. 27-30: doadTmg mept dv ol adtol Adyoug éromcavto, dnw[c]
ot ovTOUOAOL Ol 18101 kel PUYAdEg OVTEG, TNV GKpav aOTOTG Orwg Tetyicat &t
kol kel koTolk®doly ovtol, kaboTL fvepdvicav, oVtag #8ofev: Ommg kel
KOTOIk@OY kol T0dto tetylomoty. #dokev. v mélv teryioon odk #dofev).
Aeschines, to conclude this brief survey, praised written records as, metaphorically,
they did not shift sides together with those who were avtopoAot év 1fj moAttelq
(3,75: daxivntov yap €otl, Kol 00 CULUUETOMINTEL TOlG OOTOMOAODOL &v Ti)
TOAMTELQL).

Although, from the point of view of those they changed sides to, deserters were
useful and, to a certain extent, welcome, among other things because of the
information they might convey (an aspect several times underlined by the ancient
sources)', from the point of view of those they deserted automoloi could only be
regarded as traitors. One need only think of Lycurgus’ speech Against Leocrates and
the offences of Awmota&iov, dotpateta and, possibly, Atrootpdtiov in Athenian
law'®. It must therefore be surmised that the treaty, which seems to have dealt

°  On Thuc. 7,132 see now Hornblower 2008, p. 564.

10 For the date of the decree contrast now Rhodes 2008 (c. 447/6) and Papazarkadas 2009,
esp. p. 70 (after 427). Cf. also IG I’ 58 (= Clinton 2005, nr. 31), 1. 24.

1 pigrart 1987, pp. 176-177 with n. 20; Piérart-Touchais 1996, pp. 63-64; Chaniotis 2004,
p-489. On the historical context cf. Landucci Gattinoni 2006, pp. 318-325, esp. 324 with
n.57.

"2 Gehrke 1993.

1 Russell 1999, pp. 49-54.

On ypogn dotpateiog and ypaen Arotaélov in Athenian law see Harrison 1971, pp.

31-34; Hamel 1998; Hansen 2003; Christ 2006, pp. 59-65, 118-121; cf. also Whitehead

2008, with the Response by P.J. Rhodes, pp. 37-40. In case of conviction, the penalty in

both legal actions was total atimia (And. 1,74; Aesch. 3,175-176; [Dem.] 59,27). On
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specifically with the problem of automoloi (A 12-13, 20; B 6) and must have been
part of a cooperative effort among the members of the xowvov t@dv Kpnroiéwv, was
first of all meant to enforce severe penalties (exile, atimia? and, as we shall see, in
all likelihood confiscation of property) against those who deserted (this part of the
document is, however, lost) and then, secondarily, also inflicted heavy fines to those
who absconded them (kai Tt xpOmovtl) in other member states of the koinon.
Whether the automoloi were citizens or individuals of dependent status with military
obligations remains a moot-point. Professor Chaniotis is inclined to prefer the
second option but I wonder whether, in this case, it would have been necessary to
grant do@deto, «personal security»'”, to prosecutors (B 2-10): all Cretan cities
must have shared an interest to keep the dependent population subdued. It is
therefore more likely that they were citizens involved in internal strife.

If my interpretation so far is correct, the subject of the following clauses (A 12-
13: [ob]ploxkntor; A 15-17: deéintar) should be identified with the ovtépoAOG
(and not with 0 kpOmtwv). The adjective avtopolxd is, as far as I can see, an
hapax. 1 have consulted the Reverse Index of Greek Nouns and Adjectives (1945)
and the most likely restoration of the preceding substantive is, as proposed by
Professor Chaniotis, [60]Aa.'’. In the Attic orators cOAc or odAon is attested three
times and is used in a legal sense with reference to the right of seizure exercised by
members of a foreign community'’. In Dem. 35.26: «In our own city, without
ourselves having committed any wrong or having had a judgement rendered against
us in their favour, we have been robbed of our own possessions by these men who
are Phaselites, just as if rights of reprisal had been given to Phaselites against
Athenians» (cecvANuebo 1o Nuétep’ adtdY O T0VTOY PocnAltdy Sviav, dorep
dedopévav cudldv Poaoniitolg kot” ABnvaimv), it is significantly associated with
the verb 810wut (cf. also Lex. Seg., p. 303 Bekker, s.v. 6OAa dodvarl xotd Thig
Xolkndovéwv morewc)'®, thus confirming Professor Chaniotis’ restoration
(&yd[186vTmwv oD]Aa avtopoAkd). It can therefore be inferred that, in case the
automolos absconded and could not be found, during the war the citizens of his own
polis were given the legal right to seize his property (60Aa odTopoAkd) in the
member state of the koinon where he had sought refuge, whereas in peace time it
was first necessary to obtain a conviction in front of the tAfiBog (whatever this term
alluded to). In the following provision the opposite situation seems to be envisaged:

deserters as anti-citizens see Velho 2002. According to Chaniotis 1996, p. 18, citizenship
in Cretan poleis was defined by «die kriegerische Ausbildung und die Teilnahme an den
Syssitien...und die Herrschaft iiber eine abhingige Bevolkerung von verschiedenen
rechtliche Stellungen (Kaufsklaven, Horige, freie Nichtbiirger)».

On dopdhewn, «la sécurité a la fois de la personne et des ses biens», Bravo 1980, pp.
749-750.

[0r]Ao is admittedly another possibile restoration but it does not seem to fit into the
context equally well.

17 Bravo 1980, pp. 735-750; Pritchett 1991, pp. 121-122.

Bravo 1980, p. 744, «accorder a quelqu’un le droit de saisie contre quelqu’un».
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if the automolos could be found but «carried away for himself» (0¢ ko dpéAnton)
and hid his property, thus hindering confiscation, he was to be tried and sentenced to
pay a fine double the amount set out in the diagramma. He was to be tried by the
local égevtal and the money of the fine, after exaction by the same magistrates, was
to be sent to the wronged city. In case he was unable to pay the fine, the ereutai had
to seize him and hand him over to the polis he had betrayed.

If these suggestions are correct, it appears that, most probably during the Lyttian
War, the problem of deserters had become acute and threatened to undermine civic
order in the poleis of the Cretan koinon. In this treaty the member states agreed on
some common rules to solve such problem without damaging the interests of the
communities deserted by the automoloi. They were to be treated as exiles and their
property confiscated. Through a multi-tiered system of federal and local courts,
special procedures were designed in case this proved to be impossible. The recipient
of the confiscated property was in all cases the wronged polis and some forms of
compensation and redress were envisaged if the magistrates of the polis where the
deserters had fled did not fulfil their duties. In the light of this, because of the clearly
public nature of the offences involved, the inscription Professor Chaniotis has
presented cannot be used to support the assumption that the koinodikion, the federal
court of the kowov Tov Kpntoiéwv, had competence over both public and private
charges. Although he has brought forward strong arguments to this effect, they must
be based on other documents, namely the famous cuvOfxo between Hierapytna and
Priansos (IC 111, 4, 4 = Chaniotis 1996, nr. 28 = Magnetto 1997, nr. 72, 11. 47-53 and
58-74) and the decree granting asylia to Anaphe (/C IV 197 = Rigsby 1996, nr. 175,
11. 17-27). My impression, considering that in the former treaty a couBoAov clearly
preceded the new agreement (1. 70-71: kortd, 10 SoyBev xowvan cduPolov), is that,
as maintained by Professor Chaniotis, in so far as they concerned the interests of the
community as a whole these actions were always in principle regarded as public, no
matter who the disputing parties were'”.
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LENE RUBINSTEIN (LONDON)

PRAXIS: THE ENFORCEMENT OF PENALTIES
IN THE LATE CLASSICAL AND EARLY
HELLENISTIC PERIODS

Recent scholarship especially on classical Athenian law has tended to focus
predominantly on the trial itself and, to a lesser extent, on the pre-trial proceedings.
The proceedings after the court-hearings, that is, the methods by which the courts’
decisions were executed, have received less attention by comparison, not least when
it comes to the aftermath of public legal actions that had resulted in the imposition
of a financial penalty on the defendant. Here the focus has been far less on the
process of praxis itself than on the other methods and procedures by which the
Athenians attempted to make a convicted defendant pay his fine. As is well known,
these included the imposition of atimia on the defendant until the debt had been paid
and the doubling of the fine if he missed his deadline for payment. Likewise,
considerable attention has been paid to the procedure of apographe as well as to the
procedures through which atimia could be enforced against the debtor. Both the
process of apographe and the actual enforcement of atimia depended to a large
extent on the involvement of volunteers. It has often been emphasised that the
volunteer prosecutor who had been successful in bringing about the conviction of
the defendant might subsequently have played an active role also in the process of
executing the verdict.

Unfortunately, the sources offer far less information on the active steps that may
have been taken by Athens’ polis officials in order to exact the fines. There is
evidence for an Athenian board of praktores, and for the registration with them of
the names of individuals who had incurred fines payable to the polis.' However,
little is known about their other tasks, including any active, physical involvement
that they may have had in the process of praxis itself. If indeed they were authorised
to distrain upon the property of individual debtors, it is still not at all clear if and
how responsibility for the exacting of fines was shared between them and the
demarchs,” who also appear to have played an active part in this aspect of law-
enforcement. As for sacred fines, [Dem.] 43.71 may suggest that, in some cases, the
personnel responsible for praxis were the treasurers of the sanctuary for which the

"e.g. Dem. 25.28, [58].48.
% See Whitehead (1986: 125-127, 131-132).
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fine was destined, and that they had some responsibility for exacting the fine.” But,
again, it is not known to what extent or by what means they were permitted (let
alone required) to compel the debtor to pay the money or to surrender part of his
property for sale at a public auction.

The obscurity that surrounds the active involvement of Athens’ officials in the
execution of monetary penalties destined for the polis’ treasuries, sacred as well as
profane, has contributed to a widespread impression of Athenian law-enforcement as
a rather haphazard, unpredictable process, which depended almost entirely on the
initiative taken by volunteers rather than on the initiative of the polis’ officials. This
impression is to some extent supported by a considerable amount of evidence for
individuals who had remained on the registers of public debtors for years (and some
families allegedly for generations).® It is also, I think, one of several factors that
have given rise to the labelling of not only Athens but of the Greek poleis generally
as ‘stateless societies’.” I do not intend to become involved in that debate at present,
except for making two observations. The first is that the Athenian evidence for the
role of its officials specifically in the process of praxis deserves to be reassessed in a
separate study. The second is that, even if the outcome of such a study confirms that
their role in the process of praxis was indeed a mostly passive one, it is hardly safe
to use the Athenian example as a basis for general conclusions on the nature of law-
enforcement in other poleis across the Greek world.

In what follows I shall discuss some of the very copious epigraphical evidence
for the role of officials in the process of praxis in other Greek states in the late
classical and early Hellenistic period. I shall limit the discussion primarily to their
role in exacting fines payable to the public treasuries and to the sanctuaries, with
only passing references to their involvement in assisting private individuals in the
process of praxis. This means that I shall for the present purposes leave out the
documentation for the involvement of officials in the enforcement of asylia grants.
On the other hand, some evidence pertaining to the enforcement of penalty clauses
in contracts drawn up between communities and individual contractors will be
included in the discussion.

?  The law prescribes a penalty of 100 dr. per olive tree unlawfully uprooted, of which one

tenth is payable to Athena: Tpvtavelo 8¢ 110étm 6 Sidkwv 100 ahTod Pépovg. dtov &'
av kotoyvoci, éyypaedviav ol dpyovieg, Tpog odg v N 7 dikn, 10l npdKTopsiy, O
0 dnuocio ylyvetonr <6 8¢ tfi Bed yiyverar>, tolg topiong T@v g Beod. éav 8¢ un
gyypdowoty, adtol dpetddvtav. If Reiske’s addition to the text is accepted, it may be
inferred that the sanctuary’s ten per cent share of the fine imposed on the offender is to
be registered with the tamiai of Athena and the other 90 per cent, which is destined for
the public treasury, must be registered with the board of praktores. Contrast Agora 16: 56
(SEG 30: 61) A fr. a-b 34-36, which suggests that the praktores could sometimes be
involved in the registration of sacred fines.

* See e.g. Hunter (2000).

For two succinct overviews see Faraguna (2000), Gianguilio (2004). See also Harris

(2007: 159-160).
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When an enactment authorises an official, including the personnel associated
with sanctuaries, to seize enechyra in connection with the imposition of a penalty,
there can be no doubt at all that he had the power — and often also a legal obligation
— to participate actively in the process of praxis, and that his action in this respect
did not depend on any initiative taken by a private individual. Such clauses are
found frequently in enactments passed by civic subdivisions® and by associations of
various kinds.” In addition, this power was vested in an unidentifiable board at
Miletos,® in the amphodarchoi at Pergamon,” and in the hiereus at the Amphiareion
at Oropos. '’

Unfortunately, the evidence for enechyrasis carried out by polis officials is
limited. In the vast majority of instances, all the legal historian has to work from are
instructions to specific boards of officials expressed through the verbs
prassein/prassesthai or various compounds (eis-, ana-, ek-) as well as the variants
praxin poieinlpoieisthai'' and praxis esto/gignestho. As will be seen, the use of this
vocabulary is not all that transparent. Consequently, it is often difficult, if not
impossible, to assess the extent to which the officials in question were authorised to
exercise a measure of force against the debtor in order to recover the fine destined
for the polis’ treasury or its sanctuaries.

Several accounts submitted by officials contain a declaration by them to the
effect that they had been unable to exact money from contractors or their guarantors,
who are now being registered as debtors. One example is /K Ilion 5 from the third
century, which contains a list of fines imposed by the agonothetai. Some are listed
under the heading xoi obg {nuidcavieg xkai 0d dvvauevor rpaar kol dpdGOVTEG
KOTo, TOV VOOV aveypyopuey ogeilovtag Tht movnyvpet. The agonothetai had
evidently been responsible for exacting the fines that they themselves had imposed.
When they turned out to be unable to do so, they were obliged by law to confirm by

8 IG XII, 9 90, LSCG 91 (Eretria, deme of Tamynai?, C4): 6 8¢ dfplapxoc eilop pm
opkaper 1| un €[vexlupdper tovg [l oudpafvrale, mevtalxo]p[tjog S[plouig
[&]roTivétm: éxmpnrtovimv 8¢ oii eporfo]ol §i avto[i] dpeAdviov dunhel. On the
demarchos here as operating on the level of the civic subdivision rather than as an
official ‘operating at polis level’, see Knoepfler (1997: 375).

For a recent example, see Harris (2008: 81-83).

Milet 1, 3 147, Migeotte L ’emprunt public no. 97 lines 37-43, on which Migeotte
comments (1984: 310) ‘Cette saisiec devait sans doute étre exercée par les autorités
publiques, puisque son benefice allait au trésor.” He notes, however, that the enechyrasis
here may have been intended primarily as a means of putting pressure on the tamiai to
pay over the money owed to individual subscribers, rather than as a method of exacting a
penalty imposed upon them: if they subsequently complied with the regulations, the
enechyra were to be returned to them.

® SEG 13:521, OGIS 483 Col. 11 90-101, ¢f. also Col. I 29-35.

1 SEG 31:415-416, SEG 22: 370, LSCG Suppl. no. 35, IG VII 235, I. Oropos 277.

" eg CID1V 51, SEG 18:243.

7
8
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oath that they had tried but failed, whereupon they proceeded to perform a
registration of the debtors.

Similar declarations are found in, for example, /G XI, 2 153 from third-century
Delos. It relates to the exacting of debts owed by contractors, both arrears and fines
imposed for breach of the terms of the contracts.'” In such cases, the contracts
themselves may have contained explicit stipulations to the effect that the officials
were authorised directly to distrain upon the property of the contractor and his
guarantors without any further procedural requirements."” In other instances, the
contracts themselves may have contained cross references to existing, general
legislation where such regulations were set out."* When carrying out praxis on the
basis of a contractual agreement, the officials may have been seen in effect to be
taking action against persons who, at the point when they signed the contract, had
consented to such measures being taken in the event of their failing to fulfil their
contractual obligations. Thus, it is not entirely safe to use these examples as
evidence for the authority bestowed on officials actively to exact fines in general.

However, IG XII, 5 610 from third-century Keos documents an instance where
the boule collectively declares itself to have been unable to exact the debt incurred
by no fewer than forty-six individuals as a result of a series of court decisions.'” The
boule subsequently imposed the hemiolion upon them and entered this additional

2 JG X1, 2 153 lines 18-19: 168¢ 8o énpioto Zevounidng Anatovpiov 135 éyyontal
KéA[M]uog ToatpokAéovg, Atovucddwpog Avcileo 1o0Toug ovk  E8uvvduebo
elonpaot, AL dpeilovot.

See e.g. SEG 42: 472 (Delphi C2, loan from the sanctuary to private individual): el 8¢ xa
un oty ---og] kaBag yéypantot, npldxtipog £otw kol a]dTog Kol ol Eyyvot od[tod
0b ko puM Gmo[S]dvtt a010d kol Tod fuiforlov kol & tpakic €0t £k] te av[to]d Kot
OV &yydwv adtod ktA. Compare also the stipulations in e.g. ID IV, 503 lines 33-38:
elov 8¢ 11 éMeinel 100 wiobmpotog, tpabé<v>tov TdY Kaprdv, [dn]odécBunv Tpog 1O
gAAelnov tovg Podg [koli mpoPoto kol to dvdpdm[oda]: eidy {eiov} 8¢, k[ai] To0T@V
npaféviov, £t ldeinel 1 100 picBopotog, elonpaccdviov 10 EAAeTnov Ex TV
Droapydviov tois peuicbouévois kal toic éyyvntais eidw 8¢ un ddvovton npa<Eo>1,
¢Eopdoavteg énfi] At[i] dyopaimt [u]h Svvartol eivon mpa[E]at, dvorypopdviav adTode
elg Thv otAnv matpdBev dpeiloviag tdl Bedt kol odhtovg Kol ToLg &yyuntdc, Kol
dvoptsBoiviov 10 téuevog elov 8¢ tig Eydewor yivmton tod  pisBduot(olc,
£yypopdvTOV 0dTovg kol Todto NtdAtov: That the verb eionpdocetv in the present text
includes an element of compulsion is suggested also by the clause in lines 42-43 where it
is juxtaposed with émodidmut & T &' &v T1g 1@V Eyyuntdv elomporyBet 100 piobduotog
VO @V Lepo[rnoldv 7 avTog drodd<i1> vrep 100 KATHGTAGOVTOG GOTOV EyyuNnINy,
Eyypopéto 1 PovAl kvpio odoa @1 &yyontit 1OV KotooTAGAVTO TO dmoTelcEy
apyOprov nuidAtov kabé[r]ep tovg deAnkdtog

' See e.g. IK Mylasa 208 and 801.

£nl Atoxvdovg dpyovtog 10060 [dpA]ovtag dixag vrod Tod [Metpnoidpyov k[ai] od[x
ék|teloavtag 1 PovAn, ob dvvauévn mpaot, dvéypayev 1o Mu[oA]ov kotor|------- ].
The editor has restored koto[dikdoaca], but this is not the only possible option; another
possible restoration might be xot' a0TdV, cf. e.g. IG II* 244, SEG 35: 62 line 33 eivot
Kot oDTOV TOG AOTOG TILOPLOG KTA.
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fine on the register. What is not entirely clear from entries such as this is how far the
officials, in this instance the members of the boule, were expected to go in their
attempt to recover the debt, before they could legitimately declare that they had
complied with their obligation to carry out praxis. Did they have the authority, and
perhaps also a legal duty, to take active measures against the debtors on their own
initiative, which may have included distraining upon the debtors’ property? Or were
their powers limited to passive receipt of the money, while any further action
depended on the initiative of private citizens, for example through procedures akin
to the Athenian apographe?

In principle, either is possible. The collective declaration by the boule of their
inability to carry out praxis may reflect a situation where the officials had been
unable to lay their hands on property of sufficient value to meet the debt. Since (to
use a Danish expression) it is impossible to shave the hair off a bald man’s head, the
officials would have had no option but to register the debtors formally, along with
the hemiolion. Alternatively, the boule may have had to resort to this measure,
because this official body did not have the legal authority to compel the debtors to
pay their fines, let alone seize some or all of their property in satisfaction of the debt.
Considering the relatively large number of debtors registered as owing the fines,'®
the latter seems the more probable. But without further information, this must
remain a matter for conjecture. For on its own, the verb npdocewv does not reveal
the extent of the officials’ authority — or their duty — to apply coercion against a
debtor who did not consent to paying what he owed.

One text, from third-century Thasos, that may serve as an illustration is /G XII
Suppl. 348."" The inscription is a law that regulates the beaching of ships, and its
penalty clause stipulates that if anyone draws up a ship in contravention of the
regulation, he incurs a fine of five stateres.'® The epistatai are responsible for
exacting the fine, tpn&dvtwv. However, their authority in the first instance is
confined simply to that of receiving the fine from an offender who has chosen to
comply with their decision. If he objects, the epistatai cannot proceed to force
payment. Instead they have to refer the case to the apologoi who in turn are obliged
to submit the case to a court on behalf of the epistatai. Only if this results in a

' In the fourth century, the adult male citizens of Ioulis (territory ca. 47 sq. km) were
counted in their hundreds, and Reger has assessed the total population after the
incorporation of the even smaller polis of Koresia to have been around 3,500. He makes
no assessment of the population size of Karthaia, but with its territory of only ca. 67 sq.
km its population is unlikely to have been very much larger.

17" For a recent discussion of this law, see Frohlich (2004: 196-198).

0¢ &' av mopd TadTo dvelpvont, drotelcdto Tévie [otatipag] tht noder mpnédviwv

0¢ <oi> émordrar. Av 8¢ T aufe ifoBntit/at], [SikacdoBov or perhaps eicaydvtov?

(LR) oi] drdroyor mopd dikootolg adtole v 8¢ kotadix[n]v [ropaddviov tlo[t]g

gmiotatong ol 0¢ éxkmpnéaviwv. dv 6¢ un éxrpnéwoilv, ovtol deetldvinlv. av 8¢ ol

andloyor un dixdowvtol f| un nopeddotv tolg [Eniotdtolg, V]ddikol fotmoav Tolg

eioi[oD]owv droAdyorc.
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conviction are the epistatai authorised to force the offender to pay. What is more, at
this second stage, the epistatai are not only authorised but also legally obliged to act.
If they fail to exact the money, they themselves will incur a penalty.

It must be noted that, at the second stage, the verb used is the compound
éxnpnéaviov, rather than the simple npn&dvtmv which referred merely to the act of
receiving the fine. This might at first glance suggest that the Thasians made a
terminological distinction between, on the one hand, the simple verb mpdooely
referring to the receipt of money from individuals who had consented to pay, and, on
the other hand, the compound éknpdocelv denoting a more active involvement by
the officials in the process of exacting the fine."” But although there are many
examples from other Greek communities of the verb mpdoocewv being employed
simply to denote the act of receiving money from a consenting individual, as in the
Thasian text,”” it cannot be assumed that its terminological distinction between
npdooewy and éknpacoety was applied consistently in legislation, contracts or other
documents drawn up in other poleis (or, for that matter, in Thasos in the classical
period or in the later Hellenistic and Roman periods).

This problem can be illustrated by CID IV 1, which contains a prohibition
against the cultivation of sacred land.*' It stipulates that the hieromnamones, in

' J. G. F. Powell has made the tentative suggestion that the difference between the simple
verb and the compound in both this text and CID IV 1 discussed below may have been
primarily one of ‘Aktionsart’ similar to that described for Latin by Haverling (2000, esp.
327-340 on the actional ex), and that the compound éxnpdrttewv indicates that the
officials in question are to bring ‘the process’ of praxis ‘to its conclusion’. The topic
needs further investigation.

The examples of leasing contracts employing the verb in this sense, to denote the receipt
of rent ef sim., are legion. For a possible parallel to the Thasian use of the verb npdoocewy
in connection with the exacting of fines from individuals who have chosen not to object
formally, see CID I, 9 D 17-22 (¢f. RO 1): ot 8¢ 11 100t0V mopPdAiotto TV
yeypapuévov, Boedviov tol 1e daptopyol kol tol GAAor mhvteg Aofuddon,
rpacodviav 8¢ 1ol leviekaidexo: aofi] 66 ko aupiAléynt wds Omidoiog, ¢Eopdoog tov
vé[u]ov Héprov AedboBm. What is not clear from this text, however, is at what stage
of the process the person who had incurred a fine had the option of swearing the oath of
exomosia in order to be released from his obligation. In a very similar Milesian
procedure, attested in SEG 15: 677; Sokolowski LSAM no. 45, the exomosia takes place
after the person fined has been registered with the Milesian praktores, but before these
had proceeded actively (¢knpdoocewv) against him: €dv 8¢ Tig un dmoddL to yépea Tt
tepfit Thg ApTéUtdog T YEYPOUUEVOL EKYPOPET® OOTOV TTPOG TOVG TPAKTOPOG O KVPLOG
thg lephic énayyeilog dpethovia v Inuiny v yeypoupévny. og 8' v Exypagijt, 10
un é€oudoet év Tt BoAfjt un Bdcar fi dmodoDvor To yépeo o yivopeva, dpetdétm Ty
Cnuiny kol éxmpaldviav adTov ol TPAKTOpeS KT TOV VOUOV.

CID IV 1, ¢f. CID 1 10: of 1ig tav yaw €mep]ydd[o]ito av Augiktioveg idpacav, net
k[a] & né[po]doc yiv[n]ray, dmot[ewdrw - - - - - - - o oo - - | orotiipog Alywvadog kot
1[0] néreBpov E[xac]tov. to1 ¢ i[epopvimoves mepudviov Gel Tav iepav Yav] kol
ap[acoéviwv tov émepyalouevov: ol 8¢ un tepuielev 1| W[h tpdocotey, dnotelcdtm o

3

un nepudv] und' é/kzjpaoowv tprdkovia otatipog ol 8¢ ko uf amotivit, Of- - - - - o
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connection with their regular tour of inspection, are to carry out praxis against
offenders, expressed with the simple verb npdooewv. However, in the following
clause, in which a fine of thirty stateres is imposed on the hieromnamon who fails to
comply with his instructions, the verb used is éxnpdooewv. There can be little doubt
that the two verbs, npdocev and éxnpdooely, refer to the same process of praxis.
Thus, the Thasian distinction clearly does not apply in the text from Delphi.

On the other hand, there is one clear and important point of correspondence with
the Thasian text. Like the Thasian epistatai, the hieromnamones were obliged, under
the threat of a penalty, to (ek)prassein. This suggests that their remit went further
than merely receiving the fine from the offender, and that they did not depend on
others taking the initiative if the offender refused to pay. If their remit had been
narrowly defined as that of just waiting for the money to be paid or for a volunteer
to denounce some or all of the debtor’s property, the fine threatened against them for
failure to carry out praxis hardly makes sense. For it seems by far the most likely
that the threat of a fine was meant as an incentive for the officials to take positive
action to ensure that the fine was exacted from the debtor, just as a financial reward
was frequently used in several poleis as an incentive for volunteers to involve
themselves actively in the process. I shall return to this point below.

As far as the praxis terminology used in different Greek poleis is concerned, the
combination of a praxis clause with a penalty clause directed against the officials
responsible for praxis allows some certainty that their role in the process was an
active one, although it is in many cases difficult to determine what methods and
what level of physical force the officials were permitted to apply in order to exact
the debt.*> However, such penalty clauses are not the only type of clue that will
permit inferences as to the officials’ active involvement in the process of praxis
itself.

I have identified a further four criteria that, alone or in combination, point to the
conclusion that the officials instructed to carry out praxis were authorised, and
sometimes legally obliged, actively to enforce the financial penalty. One of these is a
syntactical one. The verb prassein and its compounds can take as their direct object
not only the money or items that are exacted but also the person against whom the
process is directed. When the latter is the case, it is most likely that active forms of
the verb refer to a procedure that presupposes the direct involvement of the subject.

oG £€ G k' €1 6 lopouvapev? - -] eidés[Bw] tod lopod kol oTpatevdvioy £n' adTodg
Aungiktdoveg.

A. Lanni has suggested to me that the obligation of the officials may in some instances
simply have been limited to their approaching the debtor in person with a demand that he
pay the money owed. In principle, this cannot be ruled out in those cases where the
praxis clause stipulates simply that the officials were liable to a fine if they failed to
exact the money, even if it may seem grossly unfair to a modern observer that such
officials risked being penalised personally without at the same time being permitted to
take more active steps to deal with recalcitrant debtors.
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Space does not permit a full discussion of this criterion here, nor of the possible
differences expressed by the verb (éx-/eic-/dva-)Tpdocewv or its cognate noun
npaig in combination with the prepositional phrases éx, kotd, or mapd + the
person who is subjected to the process. Here I shall confine my discussion to just
three, in addition to the penalty clauses just mentioned. They are: a. clauses that
grant the agent in the process of praxis immunity from prosecution arising from his
action, b. cross references in the praxis clauses to already existing legislation or
established legal procedures, and c. clauses that grant permission to officials to
apply ‘any method they can’ when exacting the penalty from the offender.

a. Immunity from prosecution.
In a number of instances, the praxis clause is combined with a clause that grants the
officials immunity from any type of prosecution arising from their action. Such
clauses are well known from the documents that pertain to the ‘sale’ of slaves into
the protection of a sanctuary. Here they normally serve to offer protection to those
who intervene actively in order to reverse an act of unlawful re-enslavement, and
who might otherwise be exposed to risk because of their intervention.” Likewise,
the clause is attested in documents granting protection to individual creditors against
legal action taken by the persons whom they have subjected to the process of
praxis.24

The immunity granted to polis officials in connection with praxis is likely to
have been motivated by similar concerns. SEG 23: 498 from late third-century Delos
provides an example.”” The text concerns the maintenance of a sacred precinct. In
the penalty clause it is made clear that the council collectively is to exact the fine
payable to the sanctuary, as well as the reward payable to the volunteer who had
been responsible for denouncing the offender. When carrying out this duty, the
councillors cannot be taken to task for their actions.”® Similar immunity grants

2 On these clauses see Darmezin (1999: 190-191).

2 ¢f. also IK Ephesos I, 4 lines 39-41: el 8¢ tweg [bmoBélvie dMhowg xthuoto
Sedaveicpévol eioip mop' Etépov og én' Elevbéporg [tolg x [thpacwy éEanathoavteg
T00g Votépovg davelstdg, £€etvar 10l Lotépolg [davels|talg €aAAdEact Tovg
TpdTEPOV SOvelsThg KOTd TOV GVALOYIGHOV T0D Kovod mo[Aénov] Exety T kThuoTo:
gov 8¢ évogeidntol Tt adtolg €1, efvon Ty koudnv tois [Saveror]aic éx the dAANG
ovoiag 100 ypeioTov nachs Tpénwt o1 v Svvavrar alnuiow [drndon]s {nuiag

v i aM[olinton todt[wv 1] modv, é€ovaia elvar @t AoPovi[i] Kol Gmdryev Kol
elooyyélhewv mpo[c] v BovAfv: v 8¢ Lovdnv top pév doVAov poetiyodv év Tt
k0pwv[1] mA[nyalic mevinrovio, tov 8¢ éAelB[e]pov {nuiodv Spoyuoic [8]éko xod
mpdtftetv alveviBovov oboav kol S186va[ 1100 dplyvplov 10 pév fipvev 1oig
lepomololg, o 0¢ fHuvov Tt etooyyeida[vir (cf. Sokolowski LSCG Suppl. 53).

For a discussion of the term see e.g. Frohlich (2004: 66-68). In n. 89 he endorses Vial’s
translation of the present passage ‘sans qu’aucune action puisse lui étre intentée’.
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appended to praxis clauses are known not only from other Delian inscriptions,”’ but
also from, for example, Delphi,28 fifth-century Gortyn,29 Amyzon,30 Tomoi,”" and
Herakleia in South Italy .*?

27

28

29

30

31

32

e.g. ID TV 509 (230-220 BC): éov 8¢ 11 mopd. T0. yeypouuévo TOAET, TeEVIRKOVTO.
Spoyuag 0peléto, kol £€éotm eloayyéAdety 1d1 BovAopévarl TdU TOMTOV Tpdg TOLG
dyopavopovg: ol 8¢ dyopovopol eicayoviov 1o¢ elcoyyellog tavta-]¢ eig tovg
TpLékovTo Kol Evar &V TdL IVt &v dt dv elooyye Bel: tov 8¢ micBov tdr Stkosplot
nopaforriécbn 6 elcayyeidag €ov 88 Spher, tdv 1e pwicBov dmotelcdto TdL
nopofaropéver kol oD yeypouuévou erttinion o dvo pépn, 10 8¢ tpitov HEpog Tt
<&>nuosio, kai oi ayfoJpaviuor npaldrocay avtov Séxo fuepdv ap' Hfc] v Splet,
avebBovor é’vreg' ID 1V 502 (297 BOC): (pott(I)Gt Nav .. ebpel dvamoloduevov,
¢€éotm 101¢ EmoTaTONG elovrpafal TOV €pydvny kol Tov &v[yonty - - - - - - - - - g0y
np]oywmmccocw alnuioic ovorv xai avwzo&xozg, SEG 48: 1037: [JAZ { ¢ 7
Booxnuata évtog v [repiplpavinpiov doo un eivekev Buoiog elofikton, évoyoug
uév etvort kol tolg dpoic, {nuiodebot 8¢ adtovg Kol HId TAY ieponoldV Kol VId THE
BovAfic kol Do TV Aowmdv dpxdviov tHt {nuion At éxdot kuplo éoTiv N dpyh
nuodv kol eiompdocerv avevdivoig obotv KTl

SEG 42: 472 (C2), granting 1mmun1ty to the hosioi: €l 8¢ ko un moufj -- og] Koce(ng
yéypant[on], [np]ouct[ Juog Eote xod oc[m:og kol tol £yyvor ad]tod o0 xoi un
and[8]wvtt odTod kot 10D RuifoAiov kol & tpaig Eoto £x] e av[to]d xali] éx tdV
gyydov adtod kol [(very fragmentary down to lines 15-16) alauior ééviaov xai
avorédixor ndoag dixog kol Soulog xobbg ko npalovr.

IC TV 80 = Nomima 17 (C5): évekvpootov 8¢ ue mopéprev Foptiviov €¢ 10 "Pirtevio.
at 8¢ xa v[ik]abgr 1ov évexdpov, SumAel kotooTOOAL TV GRAGOV TV G év Ton
'‘mopot E[ypa]rton, npdddev 8¢ tOv Pirtéviov kdouov. ol 8¢ ko pg mpdiddovtt, TOVG
npevy[ic]tovg TodTove mpdddovtag dratov Euev vac. o Eypaupéy', dAla 8¢ pé. IC IV
87 = Koerner no. 161* = Nomima 1 97: [- - dvjoutov &' éuev toig éompdt[taug
éornpJadovot dnut ko uéte dmodol- -]

Fouilles d’Amyzon no 28: 8cot 8¢ av un eloevéykmow xobdtt yéypomton
dnotelcGtwoay mev[thAkovta dpoyudg kol un €ot]o odTOlg petovslo pnte TOY
Xpucocopuc&)v unte 1OV AoV iepdv péypt to[d Plov 100 Eovtdv:] v 6¢ mpatv
eivaut lcam TV Un EICEVEYKAVIOV KoeHon ysypamal 7015 alpgeglcnv a[v6pa0'l
pJénwt d1 Qv ﬁov).wvml alnuioc obowv xal avvmodixoi kal avbrols Koi Toig
ovveio[npalaci]v ued avrdv:

I. Scythiae Minoris 11, 2, Syll.*> 731, SEG 29: 695 (ca. 100 B.C.): 1o0¢ 8¢ aipeBéviog
Nyeuovog é€ovoiav Exev avoykalewv kol {nuiodv éxdotng thic M uépag Gpyvpoic
Séx[a k]ot mpdoetv Tovg dtaxtodvTog Tpodmov OV dv dtvevtalt allnuiovg Gvrag Kol
&vumodixovg.

IG XIV 645 lines 154-168, SEG 48: 1232 (C4): to¢ 8¢ npoyydong T del yevouévag
nenpwyyvevkiuey tdv e picboudtov kol tdv Emlauopdtov Kol 1oV duroAnudtov
Kol OV KoTod By Kol DTG Kol Té xpAnato héd ko émpoptuphicovt, kol ul Auev
unte hdpvnow unte mohlvdikiov unde xot' dAlov undé hévo tpomov tar moA
rpaypate mopéyev unde toig humép 14 méAiog mpacodviacor ai 8¢ un, dtekég Quey.
Here the participle npocodviocot is probably to be understood in the broad sense as
‘acting as the representatives of the polis’. However, their duties included the exacting of
rent and penalties (epizamiomata and katadikai) from the guarantors of defaulting
contractors, and the immunity clause would have offered them protection against
lawsuits launched against them personally by an aggrieved guarantor.
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If the role of the officials to whom immunity was granted was merely that of
receiving the money exacted through the agency of others, whether volunteers or
special boards akin to the praktores attested for Athens, it would be difficult to
explain why this protection was felt to be needed. It is far more likely that the clause
aimed to protect the officials as individuals against litigation arising from direct
action taken by them ex officio, for example by seizure of enechyra or, in some
cases, the physical eviction of the debtor from real estate in connection with a
process of confiscation.” The aim of such immunity clauses may thus have been to
remove as far as possible any disincentive from the officials who were responsible
for taking such action against their fellow citizens and other residents in their
community.

It must be added, however, that such grants of immunity to officials are quite
rare, except in manumission documents and in asylia grants where the immunity
clause is found relating to officials as well as to volunteers. Normally, the main
method by which the relevant officials were incentivised to engage actively in the
process of praxis seems to have been through the threat of a fine, as mentioned
above. In other words, the normal incentive applied to them was the stick rather than
the carrot, in stark contrast to the ‘carrot incentive’, i.e. the promise of a personal
reward, that was applied to encourage volunteers to assist in recovering the fine.
With a few notable exceptions where the officials themselves appear to be entitled to
a share of the fine exacted by them,’* it seems that the ‘stick incentive’ on its own
represented the preferred method of making an official or board of officials
overcome any personal fear of retaliation by the debtor or his associates, be it in the
form of physical violence or litigation.

It is in itself not surprising if many, if not most, communities made only sparing
use of the immunity clause, let alone of the possible option of promising the official
a financial reward. In the hands of an unscrupulous and corrupt official, the
authorisation to carry out praxis was a potentially very dangerous weapon, and the
legal reckoning to which the official had to submit when stepping down from office
was probably the most important check on his activities in this area. That having
been said, the immunity clauses themselves still provide important evidence for the

3 The narrative of the unfortunate trierarch who delivered Dem. 47 provides a graphic
illustration of the possible aftermath of a process of praxis, which in this instance had
resulted in the speaker’s conviction in a dike aikeias (47.45-51). This was despite the fact
that the trierarch was (according to his own story) taking action at the behest of the
Athenian boule, and thus in a sense was carrying out the praxis as a representative of the
polis.

3 In SEG 42: 785 (Thasos 470-460) lines 19-30, 30-36, 36-41, and 41-48 it would seem
that the officials responsible for carrying out praxis are entitled to half of the fine as a
reward, and Duchéne (1992: 62 n. 22) cites a number of parallel examples to which one
may add Sy/l.* 671, Laum no. 29 lines 11-15. Duchéne leaves open the possibility that the
share allocated to the officials would eventually end up in the public sanctuary.
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active involvement and authority of the polis’ representatives in the process of
exacting financial penalties.

b. Cross references to existing legislation or established legal procedures.

Another indication that a praxis clause permitted the officials in question to take
action against the debtor on their own initiative is the addition in the text of a cross
reference, sometimes to a specific law, sometimes to a named legal procedure. In
SEG 50: 1195 from third-century Kyme, the context of the praxis clause is a
prohibition against sale, purchase or hypothecation of arms donated by Philetairos to
the city. Volunteers are invited to denounce anyone who violates this to the
phylarchoi. These are authorised to impose a summary fine of five stateres for each
item unlawfully purchased, sold or hypothecated, unless the person apprehended
denies his guilt:

ot 8¢ xe dvtAéymo[1] kpwvét[m]oav ol pdAapyor ko tay Lopioy npa&doncbop
Topd T Evoym Gvtog mp[d&eog éolcog x TV L]mapydVTOV KOl TM COUOTOG KOLT
TOv vopov tov vPprot[f]plov: ol 8¢ xe un mpd&oiot oOTOl [ieveeeieinnene. ] ATIA
1dte: od 8¢ un avtol dYrnedBuvor E[otw]oav ¢ Aoyiopie.

Although not all of the praxis clause has survived on the stone, it seems clear that
the phylarchoi themselves, if they decided to convict, were legally obliged to
distrain upon the property and person of the offender ‘in accordance with the nomos
hybristerios’. What this law prescribed and why its praxis clauses were used as a
model for the process of praxis in the regulations on Philetairos’ donation cannot be
determined. One possibility is that the phylarchoi were in general authorised to carry
out praxis within the area of their official remit, but that the nomos hybristerios
contained clauses that provided more detailed information on the methods to be
employed in connection with the process of praxis itself, perhaps in particular in
relation to (praxis ek?) tou somatos. This may well have referred to the physical
seizure of the person of the debtor, which, as pointed out in Professor Mitthof’s
response, is well attested in the papyri.”” Some laws did contain quite elaborate
specifications of the method by which praxis was to be undertaken, as for example

% The earliest epigraphical parallel that I have found so far is the entrenchment clause in
Syll?> 45, Koerner no. 84 which prescribes that if the property of a convicted offender
amounts to less than ten stateres, the offender is to be sold for export and is prohibited
from returning to Halikarnassos in future: fiv 8¢ uf 1 adwdr GEor Séxo otothpov,
avtov [rlenpicOat én' éEaywyit kol un[8loud kébodov elvar ég Alkapvnocdy. The
parallel is not exact, however: the provision relating to the sale of the offender is clearly
aimed at providing an alternative method of enforcing the combined penalty of
permanent exile and confiscation of property in the previous clause: ¢ &ovto. 00T
nenpobo kol TOTdAA®VOC elvor tepdt kol adTov eedyey aiel:
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the famous Pergamene astynomos inscription, OGIS 483.°° 1t is possible that the
Kymaian nomos hybristerios contained similar stipulations.

Another possibility is that the cross reference was perceived to be necessary
because the phylarchoi themselves would not normally have had the authority to
carry out praxis. In that case, the main purpose of the reference to the nomos
hybristerios may have been that of conferring this authority on them, an
authorisation that would have applied only in the context of this particular
enactment. Such a measure would make sense, if the Kymaians operated with a
system where the authority to exact fines by compulsion was normally vested in a
single or a limited number of (boards of) officials, such as the politikos praktor at
Beroia.”” If so, the cross reference to the nomos hybristerios may be interpreted as
an ad hoc measure by which power was in effect delegated to a different board of
officials, perhaps in order to increase the deterrent effect of the penalty clause in its
entirety. The delegation of power arguably would have facilitated the process of
enforcement. It would have reduced the risk of delays, clerical errors or deliberate
obstruction that could otherwise have hampered the process, if the phylarchoi had
not been authorised themselves to take active steps against the offender but, instead,
had been obliged to pass on a record of the penalty to a different executive board.”®
On this interpretation, the cross reference would have served a purpose comparable
to the purpose served by the formula kathaper ek dikes according to Meyer-Laurin’s
interpretation of some of the epigraphical evidence. In the Kymaian text it
authorised the phylarchoi themselves to proceed directly against the debtor,
bypassing any board of officials that was otherwise solely responsible for praxis of
fines, while in the inscriptions discussed by Meyer-Laurin (1975: 197-201) the
formula apparently permitted one private individual directly to proceed against a
debtor without first having obtained formal authorisation in the form of a verdict
passed by a court.

It must be noted, however, that these two interpretations of the cross reference
and its function, that is as specification of method and as authorisation respectively,
are by no means mutually exclusive. This may be illustrated by /K Lampsakos 9.
The statute invites volunteer denunciation of an offence which most likely
concerned the responsibility of the epimenioi in connection with sacrificial rituals.
The volunteer is entitled to half of the penalty as a reward, while the other half is

36 ’ 5 7 s ~ ~ ~ 7’ 3 ’ \
npens. vvvv €4v Tveg un anodiddcty tdv kowfi dvakaBopB<é>viev dueddmv to

yewouevov pépog tiic £xddceng 1OV Komplov | Tdv émtinov, AauPovétocay odTdV
ol queoddpyat évéxvpa kol tBécbwoov Eveyvpoaciov mpdg TOLG GGTLVOUOLG
ovBnuepov | tht votepaiat kol, Eov undeic éEopdonton T Eveyvpabévta év Nuépoig
névie, ToAeltooov o0TO § &v epdTpnt | &v Tt dyopd tAnBvodon cvvropdviev tdv
dotuvépwy kol 10 pev yewvduevov xomlécbwoay --- (¢f. SEG 13: 521).

7 SEG 43: 381, Gauthier and Hatzopoulos (1993): B lines 101-104 (fines imposed by
gymnasiarchos to be exacted by the politikos praktor); A lines 46-48, B 29-37, 94-97
(written notice given to the politikos praktor by the exetastai).

*¥ For an Athenian illustration of what might go wrong, see, mutatis mutandis, Lys. 9.
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payable to the sanctuary of Asklepios. The subsequent praxis clause appears to
permit the volunteer to exact his share of the fine, and only that, according to the
regulations that pertained to the dike hybreos.”

In this enactment, the cross reference to the dike hybreos clearly does not serve
the purpose of replacing a genuine legal process that might otherwise have been
required before one private individual could legitimately take such an active step
against another:*” the denunciator’s entitlement to his reward has already been
established as a result of the legal process heard by a dikasterion following his
katangelia. However, it is still entirely likely that the cross reference to the dike
hybreos functioned as an authorisation clause. Since the denunciator had been
involved in a public procedure, a katangelia, it could not be taken for granted that he
would have been permitted personally to carry out praxis against the defendant, as
the victorious party in a dike would normally be entitled to do. The cross reference
to the dike hybreos made it clear that, as far as the denunciator's own reward was
concerned, he was indeed authorised to proceed as if the action had been a dike.

However, it is important to note that the cross reference does not just refer to the
entitlement enjoyed by a successful claimant in a dike, but that it refers explicitly to
the specific procedure of the dike hybreos. This precision suggests that the cross
reference at the same time served as a way of indicating more specifically the
method that denunciator was permitted to apply and under what conditions.*' A
further function of the cross reference may also have been that of specifying the
division of labour between the volunteer and the tamiai, for the latter appear to have
been responsible for dealing in some way with the fine payable to the sanctuary.*

3 IK Lampsakos 9, Laum no. 66, LSAM 8 lines 30-35: é&v 86 tig mo[  Irady[ Juoe[ Jof
Jmpoag dmoteicdto ototiipog mevtikovta kol Spayludg - Gg Gv 10 Si]kacThplov
n[ploctymont xotoyyeAhétom Og 6 BovAduevog mpog 1OV 1epov [cOAAoyov: T0D S
klo<t>[adikac]0é<v>t0g etvart 10 pév Juiov iepdv 100 AckAnmiod 10 8¢ Aowdv Tod
[xatoyyeidalviog p[ Jw 8¢ [0] uév id1dtng 10 vt yeviouevov g diknv Ufpewg x[
J100 Beod o1r[  monsldtmoav & ot vouor kerebovo:

This is one of the bones of contention in the long dispute over the meaning and
significance of the term xoBdnep éx 8ikng in the papyri, for which see Wolff (1970),
Meyer-Laurin (1975) and Krinzlein (1976).

Although I know of no direct parallel to the laws regulating enechyrasis known from
Crete, it is clear that similar legislation existed in other poleis, too. For example, in IK
Lampsakos 9 lines 24-26 there is a cross reference to a statute concerning ‘those who
carry out enechyrasis contrary to the law’ (uf) efvon 8¢ unBev[i unbev élvexvpdoar év
[todc Nuépoig 1@V AckAnmieiov, el 8¢ un, o éveyvpdoog évloyog Elotm @ voue 6
repl @V wapavouws éveyvpacaviwv), while face B of a list of fines, IK Byzantion
(S)elymbria 3, records a penalty of ten drachmai imposed on an individual for an offence
connected with his seizure of enechyra. It is probable that he was penalised for having
appropriated an item which could not legally be seized by a creditor: [----- Coptovtt TOV
detva dparypoig] déxa Ot évéyupa Aalduevo(g tpatic|uov deeliato:

Several different models are attested for different communities. One was that exactment
of the entire amount, including the prosecutor’s reward, was to be undertaken by the

40"
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The fact that cross references of this type could serve several different purposes
(and sometimes more than one purpose at the same time) means that each individual
case must be assessed on its own merits. Fortunately, the context of an individual
cross reference will often permit a reasonably safe conclusion as to its function.
Sometimes when a statutory or procedural cross reference is included in a praxis
clause that specifies polis officials as the agents, one of its purposes is clearly to
extend the authority already conferred on a specific board to carry out praxis, rather
than to specify the methods that they are to employ. Thus, Syll.> 672 from second-
century Delphi permits the board of epimeletai to carry out praxis of arrears ‘by
whatever method they wish, in the same way as they exact other public or sacred
funds’.*’ The reference to the procedure by which the epimeletai normally carry out

praxis is hardly intended to provide a reference point for further information on the

polis’ officials: SEG 23: 498 (Delos C3), ID IV 509 (Delos 230-220 BC; but note that if
the agoranomoi prove unable to carry out praxis within ten days, they are to make over
to the volunteer denunciator the entire property belonging to the offender), IC IV 162
(Gortyn C3), PEP Teos 41 (cf. also CID 1 9 face C for this operating at the level of a
civic subdivision). Another model, the one just discussed in connection with Lampsakos,
was that the prosecutor personally was responsible for collecting his share, while polis
officials were responsible for collecting the part of the penalty that was destined for the
public or a sacred sanctuary. It is probable that a similar model was used in classical
Eltynia (IC I x 2, Nomima 11 80, Koerner no. 94, SEG 2: 509). A third was that praxis of
the entire amount was delegated to the volunteer prosecutor, who in turn was responsible
for handing over the share payable to the relevant treasury, sacred or secular. An example
of this is found in /G IX, 1, 4* 798 (Laum no. 1) lines 113-122. Here the penalty clause
authorises not only prosecutions ex officio but also prosecutions initiated by volunteers
(¢€éotm 8¢ ol GAAol @1 AdvTL kpivesBor kot Tadtd), and in either case, the
individual responsible for bringing the prosecution is instructed to carry out praxis and to
hand over the money exacted to the elected financial administrators of the koinon (tov 8¢
kotokplBévia ol 1o Kkpiotog ypoyduevor eiompdéovteg doo puev moti 10 KOLVOV
cuv<e>lkel 101G pnuévolg émt tav xeipt&v 1od dpyvplov napaddvim, ktA.). Compare
also SEG 51: 1499 (koinon of the Leukoeideis, 107-80 B.C.) as well as the stipulation in
the new Cretan text presented by Professors Chaniotis and Kritzas in this volume (A21-
31). There, both ereutai and volunteer private citizens (idiotai) are authorised to exact
penalties from the kosmoi. In this case, however, half of the money exacted is payable to
the injured party while the other half may be kept by the person carrying out the praxis
(cf. the examples in n. 34 above).

am0d186vim 8¢ ol davelsGuevot TO GpyvPLOV TEV T TOAEL &V TdL TEUTTOL EVICVTOL.
el 8¢ xo un dmod1ddvtt kobmg Yéypomto, T EvEyvpo adTOV TaG TOA0G 6T, KO 01
gmuelntol del ot éydaveilovieg xip[i]or Eotwoov moléovieg el 0& mwAeiuevo To
gvéyvpo, um evpiokot 10 dpydplov mod' 6 Lékerto o mOAeL, TpdKTIHOL EGTOOAY TOTG
gmueAntolc del 1oig évapyotg 10D éAdeinovtog dpyvplov ovTdg T8 O dovelsdipevog
Kol ol yevouevol Eyyvor, tpdrwt o1 Oélotev mpdocery, kabos kai taAlAJe Soudoio
kal wobiepo mpdoooviat.
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method of praxis. For this is made redundant by the wording tpdmamt dt Bélotev
npdooewv, which appears to give them very wide, if not full, discretion.**

Another example of a cross reference which appears to have extended the remit
of the relevant board of officials is PEP Teos 41 (Syll.> 578). The text pertains to the
educational endowment of Polythrous. In the entrenchment clause drawn up on
fragment B, lines 56-60 specify that the euthynoi are to carry out praxis of the fine
destined for the sanctuary of Hermes, Herakles and the Muses xafdmnep xoi tdv
Aoy tdv dnpooiev dik@v.* As Frohlich observes (2004: 111-112), the text
suggests that the euthynoi in second-century Teos had an official remit that
corresponded to that of the praktores as attested in a number of other poleis. He
suggests that the reason for the cross reference was that they were required to carry
out praxis also in case a prosecutor chose to proceed under the heading of a private
action, since this was not part of their normal remit. But it is equally plausible that
the clause reference was required because the euthynoi’s normal remit extended only
to the exacting of fines payable to the polis’ treasury, but not to the exacting of
sacred fines. Since the fines in the present enactment are defined, on the one hand,
as ‘belonging to the polis’, yet, on the other, as the sacred property of the deities
mentioned, there may well have been a perceived need for precisely this kind of
clarification in regard to the euthynoi’s remit and responsibilities.

In other instances, however, it seems most probable that the primary function of
the cross references was to point the reader to another enactment in which the
method of praxis permitted was set out in full. Milet 1, 3 140C, a treaty between
Miletos and Phaistos, contains a clause providing mutual protection against the
unlawful enslavement of individuals belonging to each of the two communities. In
lines 59-65 it is specified that praxis at Miletos is to be carried out in accordance
with the nomos ton tou emporiou epimeleton, whereas in Phaistos, where the
disputes are to be heard by the politikon dikasterion, the kosmoi are to carry out

* A similar combination of an authorisation clause which confers the authority to
npacoew on a private individual and a clause permitting the agent in the process of
praxis to apply any method he or she wishes is found in /G VII, 3172 lines 23-35 =
Migeotte, L’emprunt public no. 13 from third-century Orchomenos: drnoddtocov 8¢ 10
8dvetov ol daversduevor i ot #yyvor Nikapétar év 101 MavBoiwtiolg Tpo thg Buciag
év Nuépong Tpiciv. €av 8¢ pn dnoddo|1], npoybhcovian xaza tov véuov 1 8¢ npakig
£otw £x te aOTAV TOV O avelcauévoy kol ¢k TV Eyydov, kol €€ &volc] kol éx
TALIOVOV Kol €K TAVIoV, Kol €K TOV VRopXOVIOV oDTolg, TpatTovont Ov Gv Tpomov
PovAntar. See also IG X1, 7 67 B, Migeotte, L’emprunt public no. 49 lines 24-29,
where the formula tpémot @1 dv énictnrot is combined with the expression mpdEet
néont. ¢f. IG X1, 7 69, Migeotte, L’ emprunt public no. 50 lines 26-32.

Sikocdobm 8¢ avtdt 6 BovAduevog kol év idlag dikoug kol v dnuosiog (...), O 8¢
aAloKkdUEVOg EkTIVETD SmAdotov kol 10 pev fiuov €oto thig moAeng, iepov ‘Epuod
kol ‘HpokAéovg kol Movodv, kol kotoywptlécBo eig Tov Adyov 10V Tpoyeypaupévoy,
10 8¢ fuwov 10d xotahofovioc fotw, tag 8¢ mpdeic t@V Sikdv TOUTWV
émiredeitwoav ol ebBvvor kabdrep kol tédv GAAwV T@V Snuociov Sikdv.
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praxis and hand over the purchase sum ‘in whatever way they wish’ within ten days
after the verdict has been passed.*® However, a very similar clause in the agreements
between Miletos and a number of other cities in Crete stipulates that, while praxis is
to be carried out according to the nomos emporikos in Miletos, the nomos
proxenikos is to be applied in the Kretan cities.*” In these documents, then, the cross
references almost certainly served to specify not only the personnel authorised to
carry out praxis but also the method, tropos, that was to be applied.

To sum up. Some statutory and procedural cross references served primarily to
confer authority on a board to carry out praxis, in some cases perhaps because the
board would not normally have been authorised to take such action at all, while in
other cases because the existing authorisation of a board was extended to apply to an
area that was not part of the normal definition of their official remit. In these
instances, the cross references appear to have had much the same function as the
clause wxoBdmep éx Oixkmg in the Arkesinian inscriptions according to the
interpretation of Meyer-Laurin (1975: 197-201), where the community can in effect
be seen to have delegated to a private individual the authority to carry out praxis
without first having had his entitlement confirmed through a court action. In other
cases, the main purpose of such a cross reference appears to have been to refer to
another piece of legislation that specified the methods and conditions under which
the praxis could lawfully be carried out. Some cross references to specific laws may
have served to limit the officials’ discretion in a number of respects, for example by
specifying deadlines or the debtor’s entitlement to redeem any enechyra seized from
him.** And in some instances, such as IK Lampsakos 9, the cross references appear
to have fulfilled both functions simultaneously.

Most importantly, however: the cross references themselves provide a strong
indication that the officials instructed to carry out praxis were authorised to take
positive action in order to ensure that the monetary penalties imposed found their
way into the treasuries of the polis or its sanctuaries.

46 \ \ ’ 3 5 , \ \ \ ’ ~ ~ 2 s 5 ~
10 8¢ mpaelg eivot éu MIANTOL UEV KaTa TOV VOUOV TAV TOD EUR0Piov ERUEANTAV,

én donotdl 8¢ Todg Kdorovg TpdEavtag dmododvan Tpdmwi, o1 Gu PovAwvial, év
apépang Séxa, G’ G kol koTadkacOft.

Milet 1, 3 140B: tdv 8¢ SwkosBéviov tog npdleg elvor éu Midton pév xoté tov
vouov 1ov gumopidyv, &y Toptovt 8[£] kot TOV vopov Tov Tpolevikdv, Kot 0 OTo:
Adxt01, Apkadeg, Aproiot, Yprtatot. See also Milet 1,3 140A.

For an example of a cross-reference serving this purpose, see Milet 1, 3 147, Migeotte
L’emprunt public no. 97 lines 37-43: é¢0v 8¢ ol tapion un 1ddc1y 10 teTorypévov &v Tt
wpopévnt MUEpot, ¢ te GAAG Kot oDTOV DIGPYEV KOTO TONTO KO EVEXLPOGTIOLY
elvarl kotd T Ul Soviov mpdg SimAdotlov éni Tod Tomtelov. g 8¢ éveyvpociog
AVoypoOETO O YPOUUOTEDG TOV TodV Endvaykeg. tog O0¢ Avoeig t@dv éveylpwv
yiveoBou év tais iooug Huépaug, €v alc kol tois teddvous tois éveyvpacbeioty vmo
TOV TOUIDV EV TD1 VOUMDL CVVTETAKTAL.
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c. Permission granted to the official(s) to apply any method they can.

In some inscriptions, the clause that gives a board of officials authority to carry out
praxis by whatever method they can or wish, @ v SOvavtat tpéne, is found on its
own without any procedural or statutory cross reference. This licence is granted to,
for example, the boards of hieronomoi and agoranomoi in second-century Kyme,"
in which both boards are permitted to impose penalties of up to five stateres on bill-
posters and other offenders in Archippe’s stoas and to exact them @ Gv dbvavtot
tpon. Similar permission is granted to the elected hegemones at Tomoi who are
authorised to impose fines of up to ten argyroi per day and exact them tpdmov Ov Gv
Shvovrar.’® At Amyzon, the men elected by the demos in connection with the
levying of an eisphora are allowed to exact a fine of — probably — fifty drachmai
from eisphora dodgers tpdém® d1 &v Bovhwvtar.”' Significantly, the latter two texts
combine the ‘licence to prassein’ with an immunity clause. This strongly suggests
that the officials concerned, in their capacity as the polis’ representatives, were
permitted to apply a very considerable degree of force against the debtors. This
almost certainly would have included the seizure of personal property belonging to
the debtor, and they thus contribute to the impression that polis officials were, in
some circumstances, granted quite significant authorisation ex officio to cross the
boundaries between the public sphere and the oikos sphere of each individual
resident in their community.

The four criteria applied

When the four criteria of penalty clause, immunity clause, statutory or procedural
cross reference and the ‘in whatever way they can/wish’ are applied to the material,
the picture that emerges is a complex one. The range of different officials known to
have had the authority to engage actively in the process of praxis in different poleis
is quite wide and diverse, as illustrated by the appendix to this paper. Some poleis
that may normally have limited the authority to carry out praxis to a single
designated board sometimes chose to confer, on an ad hoc basis, similar authority on
other boards within a particular area of jurisdiction. In other poleis, it may simply
have been standard practice to distribute this power routinely between a plurality of
boards.”

4 SEG 33: 1039: i 8¢ puv, xoAvétocav 1OV TobTOv Tt Totodvto ofi {Jepovdpot kal ol
dryoporvopot, [@] v Sdvavton [tp]om, kot Enuodtmcay éng otalt]fpoy Téve Gvieg
avorddi[ot], kil mpaldtwcav thv {nuioyv ¢ dv Svvaviar [tpéne, kol 1o Sropopd
todto Omdpyewv eic v émiokevny tod iepod: fav O un Svveovrar mpaai
avaypaydrocay kol umdev focov O PovAduevog OV 10010V 1[1] Totodvta koAvétm
alnuiog:

30 I Scythiae Minoris 11,2 (Syl.> 731, SEG 29: 695), 1. 31 above.

U Fouilles d’Amyzon no 28,n. 30 above.

52 Fifth-century Chios had conferred this power on at least two boards, the horophylakes
and the pentekaideka. Delos bestowed it on its boule, agoranomoi, hieropoioi and
epistatai, and, in one extreme instance, on all other archai. At Gortyn, the titai, and the
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It may also be significant that the active role performed by private individuals in
the process of praxis of penalties that were destined for public or sacred treasuries
generally seems to have been quite limited, at least until the middle of the second
century BC. In the non-Athenian material, there is substantial evidence for volunteer
participation, in return for a reward, in processes resembling the Athenian
apographe. But in texts earlier than the middle of the second century B.C., it is rare
to come across a volunteer being allowed to be actively involved in the physical
process of exacting in its entirety a penalty payable to the polis or to one of its
sanctuaries. In those cases where a volunteer prosecutor was authorised to exact only
the share of the penalty to which he was personally entitled, there was little
substantial difference between his position and that of a private creditor, whose
authority to carry out praxis against fellow members of his community was
restricted to very specific circumstances: those where the authority had been
conferred on him by the successful conclusion of a dike or by the terms of a
contractual agreement.

But most importantly, a very significant difference between the volunteer
private individual and the polis official as agent in the process of praxis was that the
latter often was legally obliged to engage actively in the process of praxis. While
three of my four criteria are found in praxis clauses that pertain to private
individuals as well as those pertaining to polis officials, that is the immunity clause,
the cross references and the fropos clause,” I have so far found the penalty clause
only in praxis clauses that assign the task explicitly to polis officials. The sole
exception is an instance that concerns syle rather than praxis.>* By contrast, the
examples where the officials were being compelled to carry out praxis are many,
and they are distributed widely across the Greek world.

The attempt to compel polis officials to act by applying the incentive of a
penalty may have been motivated by several practical concerns. First, if the official
who failed to carry out praxis was liable to pay the entire fine himself or, in some

esprattai appear to have had a similarly active part to play (perhaps along with yet other
officials). Kyme allowed both its hieronomoi and agoranomoi wide discretion when
exacting summary fines, while in the third century equally serious licence was given to
their phylarchoi. Pergamon, which had a designated praktor, also entrusted the process of
praxis to its astynomoi and its amphodarchai. The latter were authorised to seize
enechyra. Thasos in C5 obliged both its archoi and its epistatai to carry out praxis, with
the latter board being incentivised by a combination of penalty and reward.
3 Immunity and fropos clause: e.g. IG XII, 7 67 B (Arkesine C4/3), IK Ephesos 1, 4
(Ephesos 297/6 BC); cross reference: SEG 48: 1404 (Kolophon C3), I. di Cos ED 178
(Kos C3).
IG IX, 1? 573 (Akarnanian koinon, end of C4 or C3): Alvtipogov éx tég [Ax]apvavialg,
oV émt]uyydvovio cuAB[v] kol tav w[oAwy, £]§ ¢ [k]o dynrar ei 8& un GLADL, O
uelv Mg dmoterodio exatov uvag iepdc td1 AndAAwv 1d1 MetBonio ki 6 [€]rag
0 EmTvy @V, el U1 oLABL, déxa uv[ag lepag kjat Tavta 1ov 8¢ cuAdcovta kol Etay
kol ] OAp ui) Dméyety Sikay KTA.
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instances, double the amount, it would have been pointless for the public debtor to
try to bribe him to desist. The offender would not save any money by doing so, for
the price of compensating the official for his personal financial loss would have been
at least as high as the fine that the offender owed anyway.

Secondly, and more importantly, the threat of a financial penalty offered some
protection to the debtor who had paid up, if the official was tempted to divert the
fine into his own pocket instead of the relevant treasury. This was the case not least
in those communities that required the officials to declare under oath that they had
tried but failed to exact the penalty. If an official who had successfully carried out
praxis embezzled the sum instead of handing it over and entering it on his records as
having been paid, he himself would face a fine of a corresponding or even larger
amount, unless he was prepared to perjure himself when swearing his exomosia. The
fact that boards of officials were often held collectively liable for failure to carry out
praxis would also have meant that his colleagues would have had a clear incentive to
blow the whistle, if they suspected him of that type of embezzlement.>

And thirdly, fines constituted income for the individual communities. The
deployment of polis officials, rather than volunteers, as agents in the process was the
option that made most sense from a purely financial point of view. Even at Athens,
the assistance rendered by volunteers in connection with apographai cost the
community money because of the reward payable to the apographon. The same
pattern of financial incentivisation is replicated in several other classical and
Hellenistic poleis. This is not surprising, given the potential personal risks that such
a denunciation might involved for the volunteer who offered that kind of assistance.
By contrast, when praxis was assigned to the polis® officials, such a reward seems,
by and large, to have been perceived as unnecessary. The reason for this was very
likely that it was far more realistic to fine an official for evident crimes of omission
than to penalise individual private citizens for not engaging actively in the process.
The bottom line is that when the task of praxis was assigned to officials, the entire
sum exacted would end up in the treasury — with a few exceptions, the officials were
not themselves entitled to a share of the money that they had brought in.

But the sanctions threatened against officials, if they opted for a purely passive
role in the process of praxis, are also important in connection with the controversy
over the characterisation of ‘the Greek polis’ as a ‘stateless society’. I have argued
elsewhere (Rubinstein 1998: 131-132) that at least one important characteristic
distinguished the role of a citizen when acting in a capacity of official from his role
as an idiotes in for example the Assembly and the courts. As an official, he was in
some contexts legally compelled to act, in principle regardless of any personal
obligations and sentiments that he might have had towards his friends or his

%% For collective liability if the officials responsible for praxis failed to carry it out, see e.g.
PEP Chios 76 (Chios, C5), IC 1 ix 1 D 128-131 (Dreros, C3), IK Erythrai und
Klazomenai 1 (Erythrai C5 or C4), IC III iv 7 (Itanos, C3), IG XII Suppl. 348 (Thasos,
C3).
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enemies. When it comes to an official’s involvement in the process of praxis,
especially in those communities that were very small indeed, this was probably a
task that was more likely than most to produce a conflict between the official’s
private interests and attachments and his official duties. The legal obligation placed
upon various boards of officials actively to carry out praxis could, as we have seen,
involve the application of various methods of force against the debtors and their
property, including measures that implied the officials’ physically entering into the
oikos sphere of their fellow citizens. This type of activity obviously had the potential
to create and exacerbate enmity to the personal detriment of the official. Yet, for
some of the boards discussed in this paper, it was not an option simply to wait
patiently for the debtor to pay up or for one of the debtor’s personal enemies to take
the initiative. This in turn suggests that the characterisation of the Greek polis
generally as ‘stateless’ is in need of modification, at least as far as the Greek world
outside Athens is concerned.™
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FRITZ MITTHOF (WIEN)

ANTWORT AUF LENE RUBINSTEIN

Lene Rubinsteins Beitrag macht zweierlei deutlich: Erstens, da3 das Verfahren der
Zwangsvollstreckung von Zahlungsforderungen infolge eines Gerichtsurteils oder
der Entscheidung eines offentlichen Organs in der griechischen Polis bislang nur
ungeniigend erforscht ist, und zweitens, daB die wesentlichen Impulse fiir diese
Thematik von der epigraphischen Evidenz zu erwarten sind.

Rubinstein greift einen Teilaspekt der Thematik heraus, nidmlich die
Zwangsvollstreckung von o6ffentlichen Strafgeldern durch stidtische Beamte. Es
gelingt ihr, anhand ausgewihlter inschriftlicher Bestimmungen aus ganz
verschiedenen Teilen der Poliswelt eine Reihe von wichtigen Beobachtungen
herauszuarbeiten. Sie stellt klar, dal von den Beamten und Institutionen, die in
solchen Féllen mit der Zwangsvollstreckung betraut waren, ein aktives Vorgehen
gegen den Schuldner erwartet wurde, und zwar durch die Eintreibung der
ausstdndigen Gelder (mpottewv) bzw. durch die Pfandung des Schuldners
(éveyvpalerv). Leider geben uns die Inschriften keine Auskunft dariiber, welche
Zwangsmittel bei der Eintreibung bzw. Pfandung zulédssig oder iiblich waren, wie
tiberhaupt im Detail viele Unklarheiten bestehen, weil aussagekriftige Texte fehlen.
Vor diesem Hintergrund scheint es ratsam, das Blickfeld zu weiten und die Evidenz
aus dem griechisch-romischen Agypten in die Betrachtung miteinzubeziehen.

In der Papyrologie hat die Zwangsvollstreckung schon immer viel Beachtung
gefunden'. Dies ist damit zu erkliren, daB Vertragsurkunden aus dem Land am Nil
oftmals eine Praxis-Klausel aufweisen und dariiber hinaus zahlreiche amtliche
Schriftstiicke das Verfahren der Exekution beleuchten. Auch wenn Rubinsteins
Augenmerk der Poliswelt der klassischen und hellenistischen Zeit bis ca. 150 v.Chr.
gilt, kann der Umweg iiber die Papyri fiir die Thematik also nur forderlich sein.

Um das Erkenntnispotential der Papyri aufzuzeigen, seien Rubinsteins
Ausfithrungen anhand ausgewdhlter Zeugnisse in zweierlei Richtung vertieft: Zum
einen soll gepriift werden, ob die Zwangsvollstreckung grundsétzlich auch von
Amtstragern betrieben werden konnte, die nicht der offentlichen Sphére
zuzurechnen sind, beispielsweise Vereinsvorstehern; zum anderen sei der Frage
nachgegangen, welche Rolle der Personalexekution zukam.

Einen knappen Uberblick iiber die einschligigen Forschungsarbeiten gibt H.-A. Rup-
precht, Kleine Einfiihrung in die Papyruskunde, Darmstadt 1994, 143—151.
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Auf den ersten Blick scheint die Sachlage klar:

1.) GemaB einer in der Forschung allgemein akzeptierten Auffassung wurde die
Zwangsvollstreckung im Ptoleméerreich ausschlielich von Behorden vollzogen,
und zwar nicht nur bei der Eintreibung amtlich verhéngter Strafen oder Fiskalschul-
den, sondern auch bei der Umsetzung von Gerichtsurteilen in privaten Streitsachen.
Es habe also in diesem Bereich ein staatliches Gewaltmonopol existiert.

2.) Hinsichtlich der Personalexekution wird ein Abweichen der Rechtspraxis
von der Theorie angenommen: Zwar habe man grundsitzlich in Agypten bis zur
Spatantike an der Idee, daB3 die Vollstreckung sowohl in die Person als auch in das
Vermdgen zu vollziehen sei, festgehalten. Als Grundlage fiir diese Annahme wird
vor allem auf den Wortlaut der Praxis-Klausel verwiesen: npa&ic €k te 100 delvog
Kol TOV brapyoviov avtd. In Wirklichkeit sei jedoch seit der frithen Ptoleméerzeit
nur noch die mildeste Form der Personalexekution, also die Erzwingungshaft,
zuldssig gewesen; befristete Schuldknechtschaft oder gar Versklavung des
Schuldners seien nicht mehr praktiziert worden”.

Bei genauerer Betrachtung der papyrologischen Evidenz ergeben sich allerdings
in beiden Punkten Probleme. Beginnen wir mit dem erst unldngst publizierten
Dokument SB XXIV 16296 aus dem Jahre 182 oder 158 v.Chr.> Dieser Papyrus
enthdlt mehrere Schuldscheine, in denen Privatpersonen dem Vorsteher eines
Vereins bestétigen, aus der Vereinskasse (kowva ypnpoto) Geld erhalten zu haben
und dieses nach sechs Monaten zuriickzahlen zu wollen. In der Schlufiklausel wird
der Vorsteher erméchtigt, den Schuldner im Falle der Nichtriickzahlung zu pfanden,
und zwar auf jede Weise, die er fiir richtig hélt, ohne hierfiir belangt werden zu
konnen (Z. 5-7 und 12-13): éav 8¢ un anod®, eE€oton oot éveyupdlewy pe mavl
Tpdmat @ £av aiipel dvomevBive Svrt.

Zunichst sei darauf hingewiesen, daf3 dieses Dokument fast wortlich mit den
von Rubinstein behandelten Klauseln im epigraphischen Material iibereinstimmt.
Zwei der vier von ihr erarbeiteten Kriterien, die in den Inschriften eine Autorisie-
rung oder gar Verpflichtung von 6ffentlichen Amtstrigern zur aktiven Betreibung
der Praxis anzeigen, ndmlich die Freiheit in der Wahl der Zwangsmittel und die
Immunitét, werden auch in diesem Text angefiihrt. Dies ist in meinen Augen der
Beweis dafiir, daB die Poliswelt und Agypten eine Art von Rechtskoine bildeten.

Fiir unsere Fragestellung ist bedeutsam, dafl im vorliegenden Fall nicht etwa ein
staatlicher Beamter, sondern der Vorsteher eines privaten Vereins mit dem Recht zur
Pfandung unter Anwendung aller denkbaren Mittel ausgestattet wird. Leider konnen

So etwa der Tenor des jiingsten Beitrages zu dieser Thematik von Hans-Albert Rupprecht
in: Stephan Buchholz / Heiner Liick (Hg.), Worte des Rechts — Worter zur Rechtsge-
schichte. Festschrift fiir Dieter Werkmiiller zum 70. Geburtstag, Berlin 2007, 283-296.

3 Ed. D. Martinez / M. Williams, Records of Loan Receipts from a Guild Association, ZPE
118, 1997, 259-263.
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wir nicht genau sagen, um was fiir einen Verein es sich handelt, da der Titel des
Obmannes nicht sicher zu identifizieren ist’.

Dal} diese Pfandungs-Erméchtigung eines Vereinsvorstehers nicht als Einzelfall
einzustufen ist, sondern im Gegenteil sogar die Regel dargestellt haben diirfte, 143t
sich anhand dreier Vergleichsurkunden aus der frithromischen Zeit wahrscheinlich
machen, die in Tebtynis gefunden wurden (P.Mich. V 243-245). Die Angehorigen
verschiedener Berufsgruppen — im ersten Fall ist die Bezeichnung verloren, im
zweiten sind es die dmoAvouot einer kaiserlichen Domine, im letzten Salzhédndler
— schlielen sich zu einem privaten Verein zusammen und geben diesem eine Sat-
zung. In allen drei Fillen wird ein Vorsteher gewihlt, der unter anderem ein Pfan-
dungsrecht gegeniiber den Vereinsmitgliedern erhilt. Im ersten Fall, P.Mich. V 243
= FIRA 1II 46 bis (14-37 n.Chr.), ist dieses Recht ganz allgemein formuliert: Gegen
ein Mitglied, das seinen Zahlungspflichten nicht nachkommt, darf der Vorsteher zur
Pfiandung schreiten: xota 8¢ 100 Adwo1dikodviog €nl ToVLTV Kol TOV OGAA®V
¢E€otm T TpooTatn Eveyvpdlety.

Die beiden folgenden Urkunden, P.Mich. V 244-245 (43 bzw. 47 n.Chr.), ent-
halten dagegen prizisere Pfindungs-Klauseln: Kommt ein Vereinsmitglied seiner
Zahlungsverpflichtung nicht nach, so darf der Vorsteher diese Person ,,auf der Stra-
Be, in den Hausern und auf dem Feld pfanden und ausliefern*: éveyvpalewv adtovg
€v e i) mhately Kol év Tolg olkiong kol €v 1@ ayp®d kol Topadidovor ordtove.

Es gibt gute Griinde fiir die Vermutung, da3 die Notare von Tebtynis diese
Klausel nicht eigens fiir die betreffende Textserie konzipiert haben, und es ist auch
wenig wahrscheinlich, dafl sie den Wortlaut tiberhaupt selbst entworfen haben;
vielmehr darf man annehmen, daB sie die Formulierung aus einem Mustertext tiber-
nommen und dabei eventuell auch umgestaltet haben. Der genuine Kontext der
Klausel war also moglicherweise ein ganz anderer, und vielleicht ist sie nicht einmal
in P.Mich. V 245 = FIRA 1II 46, der die ausfiihrlichste Version bietet, in der voll-
stindigen Urfassung zitiert. Dies konnte auch den merkwiirdigen Umstand erkléren,
dal} nirgends mitgeteilt wird, wem die Schuldner denn eigentlich ausgeliefert werden
sollten.

Derartige Klauseln stellen die oben erwdhnte Auffassung vom staatlichen Ge-
waltmonopol bei Zwangsvollstreckungen in Frage. Es schlieBen sich Fragen an,
denen an vorliegender Stelle nicht weiter nachgegangen werden kann: War das ge-
waltsame Vorgehen von nicht-staatlichen Amtstragern gegen Schuldner im grie-
chisch-rémischen Agypten unter bestimmten Umstéinden zulissig? Sollen wir an-
nehmen, dafl im vorliegenden Fall der Vereinsobmann direkt gegen die Mitglieder
vorging und nicht, wie sonst iiblich und hundertfach bezeugt, die Behorden um die
Anwendung von ZwangsmaBnahmen bat? Falls ja, so miifite das Bild von der

4 Als mégliche Lesungen kommen laut Angaben der Herausgeber Symposiarch, Posiarch
oder Demosiarch in Frage; die beiden letztgenannten Titel sind aber anderweitig nicht
bezeugt, und iiberdies ist der Titel Demosiarch sprachlich wie inhaltlich hochst suspekt.
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Zwangsvollstreckung im griechisch-rémischen Agypten erheblich modifiziert wer-
den.

Der zweite Punkt betrifft die Frage nach der Personalexekution. Die soeben an-
gefiihrten Urkunden bezeugen fast alle ein und dasselbe sprachliche Phanomen: Der
Schuldner erscheint grammatikalisch als direktes Objekt zum Verb éveyvpalev,
eine syntaktische Position, die normalerweise dem Pfandgut vorbehalten ist; es heif3t
also éveyvpalewv Tivd im Sinne von ,,jmd. pfanden®. Welche Art von Vollstreckung
hier gemeint ist — in die Person des Schuldners, in sein Vermdgen oder aber in
beides — 1dBt sich dabei kaum auszumachen.

DaB diese Ausdrucksweise interpretatorische Probleme bereitet, wird deutlich,
wenn man die Ubersetzungen heranzieht, die in der Forschungsliteratur mitgeteilt
werden. So fassen im Falle von P.Mich. V 245 alle Bearbeiter das Verb
évexvpdletv im Sinne von ,,verhaften® auf’. Dieselbe Deutung wird auch im Falle
von SB XXIV 16296 seitens der Herausgeber vorgeschlagen: éveyvpalewv usually
“take something as surety from someone*’; here “seize (persons)*, “take into custo-
dy““. Man versucht sich also zu behelfen, indem man dem Verb éveyvpdletv einen
Sinn unterstellt, der nichts mit seiner eigentlichen Bedeutung ,,pfanden‘ zu tun hat.

Weitere Parallelen fiir diese Konstruktion des Verbs liefern die beiden Urkun-
den P.Ent. 87 = C.Pap. Hengstl 28 (222 v.Chr.) und SB XXIV 16295 (199 v.Chr.).
Im erstgenannten Text beschwert sich ein Katoke iiber einen lokalen Steuerbeamten.
Obwohl er dem Konig nichts schulde und auch keine Steuern hinterzogen habe,
wiirde dieser Beamte ihn selbst pfinden und seinen Giénsehirten beldstigen:
éveyupalel pe kol mepiond pov tov ynvoPookodv. Das andere Dokument ist die
Eingabe einer Frau an den Strategen. Die Petentin hat Geld verliechen, dieses aber
nicht fristgerecht vom Schuldner zuriickerhalten. Stattdessen hat dieser ihr ein Pfand
gestellt, das aber den Wert des Darlehens nicht abdeckt. Nun bittet sie den Strategen,
er moge den Ortlichen Polizeivorsteher anweisen, den Schuldner ,mit groBerem
Nachdruck zu pfanden und zu ihm zu schicken*: émotpepéctepov éveyvpdoovto
o010V dmooteldon éni 6é7.

Aus den angefiihrten Textstellen ergibt sich also ein recht einheitlicher Sprach-
gebrauch: Der Akt der Pfindung wird vorwiegend mit der Wendung éveyvpdlewv
Tvé bezeichnet; einzig in P.Mich. V 243 heilt es abweichend éveyvpalev xatd
twog. Hinzu kommt, daB die Wendung éveyvpdletv tivd in unseren Texten oft

> Boak ef al. (P.Mich. V 245) und F. Meijer / O. van Nijf, Trade, Transport and Society in
the Ancient World, London 1992, 76: ,.fo arrest”, Arangio-Ruiz (FIRA III 46): ,,manum
in eum inicere’; H.-J. Drexhage / H. Konen / K. Ruffing, Die Wirtschaft des Romischen
Reiches, Berlin 2002, 389: , festsetzen*.

 Wie Anm. 3, S. 262.

Die Herausgeber (J.D. Sosin und J.F. Oates, P.Duk.inv. 314: Agathis, Strategos and Hip-

parches of the Arsinoite Nome, ZPE 118, 1997, 251-258) bezichen das Adverb

¢miotpepéotepov auf den Infinitiv ypdyor; mir scheint aufgrund der Wortstellung eher

eine Verbindung mit dem Partizip éveyvpdoavta gegeben zu sein.
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parallel zu Verbindungen wie d&nootéAlewv tivé oder moapadidovor Tvé steht.
Zugleich wird éveyvpalewv von nepionay unterschieden, einem Verb, das die unge-
rechtfertigte Anwendung physischer Gewalt meint. All dies erweckt den Eindruck,
daB mit éveyvpdlewv tva in der Tat der physische Zugriff auf den Schuldner ge-
meint ist, und zwar genauer: die Personalexekution in Form der Erzwingungshaft.

Die hier behandelten Papyri werfen Fragen auf, die zwar das Verfahren der
Zwangsvollstreckung im ptolemdischen und friihromischen Agypten betreffen, mei-
nes Erachtens aber auch fiir das Verstidndnis der Pfandungspraxis in der Poliswelt
von Relevanz sind und daher am inschriftlichen Material gepriift werden sollten:
War die Personalexekution ein regelméBiger Bestandteil und vielleicht sogar der
erste libliche Schritt bei einer Zwangsvollstreckung? Gab es neben den staatlichen
Behorden auch quasi-6ffentliche Instanzen, die eine solche Exekution betreiben
durften?

Unser Kenntnisstand zum Ablauf der Zwangsvollstreckung in der griechischen
Welt ist noch immer hochst unbefriedigend. Lene Rubinstein ist zu danken, daf sie
mit ihrem Beitrag einen ersten wichtigen Schritt zur Erhellung der Thematik gesetzt
hat. Der von ihr eingeschlagene Weg, die Sammlung und Auswertung der epigraphi-
schen Evidenz, sollte in groBerem Rahmen fortgesetzt werden; dabei sollten auch
die Papyri in die Betrachtung miteinbezogen werden.
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ATIOZENOYZXOAI: ATIMIA IN ROMAN TIMES?

In AD. 38 the Boule and the Demos of the Cyzicenes, in tribute to Antonia
Tryphaena,' the benefactress who was financing public works in the city,” instituted
severe penalties for any citizen, foreigner or metic, who, by selling goods at higher
prices in the city market, would put in danger the provisioning of the city, in a
period of unusual affluence of workers.” For citizens the penalty is loss of
citizenship, dno&evodcsbo, a penalty strongly reminding that of dtipicr.

Cyzicus, strategically located on the southern shore of the Propontis, on the
trade route between Pergamum, Propontis and the Euxine, was the leading city of
northern Mysia, a commercial port lying in a fertile and prosperous land.* The city
had supported the Romans against king Mithridates VI of Pontus, who besieged it
with 300,000 men in 74 B.C., a siege finally lifted by Lucullus.’” The Romans in
recognition of the city’s loyalty awarded it the status of civitas libera® and extended
its territory.” This incident linked the city to Rome and Cyzicus became one of its
strong naval allies, lending ships to Rome for several expeditions.8 But, the city fell
in disgrace under Augustus, after being accused of killing Roman citizens and
therefore lost its status of civitas libera’ in 20 B.C."° Through the assistance of

! On Antonia Tryphaena see Macurdy 1937: 41£f., Sullivan 1979: 200 ff.

2 Three inscriptions from Cyzicus refer to her benefactions: IGR IV 144 (= SEG IV 707,
see Reinach 1882: 612-616), IGR IV 145 (= Syll* 798), IGR IV 146 (= Syll> 799 1,
commented in this paper).

3 IGR1IV 146 (= Syll.* 366 = Syll.> 799 I). Joubin 1893: 8-22 and 1894: 45-47.

W. Ruge, RE, s.v. Kyzikos, cols. 228-234. On the commercial activity of Cyzicus see

Rostovtzeff 1941 (I): 587-589.

Lucullus therefore gained the status of city hero, Plutarch, Luc. 12.1.1-3. Citizens even

founded a festival in his honour, by the name of Lucullea, Appian, Mith. 330.1-331.1.

Strabo, 12.8.11.33: Poucaiot &’ ériuncoy v néAwv, kol Eotv éhevBépa péypt vov xol

xdpov Exer ToAANY Thy puév éx modotod v 8¢ v Pouciov npocbéviav.

7 On the extended territory of Cyzicus see Magie 1950: 901-903 (n.116-117) and Jones
1971: 86-87.

¥ Hasluck 1910: 181-184.

On the loss of the status of Cyzicus see Colin 1965: 64.

Dio Cassius, 54.7.6.1-2: tov¢ te Kvlikmvoig, 011 Pouaiovg twvog év otdoet

pootiydoovieg améktevoy, £dovAmocato; Suetonius, Aug. 47: Urbium quasdam,

foederatas sed ad exitium licentia praecipites, libertate privavit, alias aut aere alieno

laborantis levavit aut terrae motu subversas denuo condidit aut merita erga populum R.

adlegantes Latinitate vel civitate donavit.
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Marcus Vipsanius Agrippa, Augustus’ son-in-law and Caligula’s grandfather,
Cyzicus managed to regain its free status is 15 B.C."" The city lost again briefly its
privileges under Tiberius, in A.D. 25, on account, once more, of an alleged
maltreatment and imprisonment of Romans'? and for neglecting the imperial cult,
more specifically for failing to finish a temple dedicated to Augustus.'* The
Cyzicenes promptly remedied offense, showing in the future due respect to the
imperial family."” The restoration of the city’s privileges must be attributed to
Caligula,'® while his favor towards Cyzicus may be due to the influence of Antonia
Tryphaena, who was related to him through their common ancestor, Mark Antony."’

Avtovio Tpogava or Tpueaivn (10 B.C. — A.D. 55),' was a remarkable lady
of early imperial times, whose favor for Cyzicus was the result of international
politics as well as personal misfortunes. An offspring of two of the most
distinguished families of Asia Minor, she was the daughter of the king of Pontus,
Polemon Pythodoros and of Pythodoris of Pontus.'” As her name reflects, she also
had Roman lineage: through her mother, she was probably the granddaughter of the
triumvir Mark Antony20 and of his second wife (and first cousin) Antonia Hybrida
Minor.”' Already related to an array of client kings of the eastern Roman Empire,”

Cf. Dio Cassius 54.23.7.2-3: kol Kvliknvoic thv #AevBepiov dmédwke. Agrippa
probably visited Cyzicus during his trip in the East in 15 B.C.

Dmitriev 2005: 305, speculates these were probably Greek natives of Cyzicus who had
received Roman citizenship as a grant and Cyzicus obviously enforced its own laws to all
residents, exercising its right as a free city.

Tac. Ann. IV.36.2: obiecta publice Cyzicenis incuria caerimoniarum divi Augusti, additis
violentiae criminibus adversum civis Romanos et amisere libertatem, quam bello
Mithridatis meruerant, circumsessi nec minus sua constantia quam praesidio Luculli
pulso rege. Suetonius, Tib. 37.7: Cyzicenis in ciues R. uiolentius quaedam ausis publice
libertatem ademit, quam Mithridatico bello meruerant. Dio Cassius 57.24.6.1-7.1: tov
ngv odv ypdvov éxelvov 1obtd te é¢ iotoplog dmddertEwv éyéveto, kol Kulumvav 1
¢levbepio adBic, 81t 1e Popaiovg Tivig #dncav kal Tt kot 10 Hipdov 6 1§ Adyodote
notelv fipEavto 0k é&etéhecav, donpédn.

" See Price 1984: 83.

Later, they would refer to Tiberius, in a decree of the city honoring Antonia Tryphaena
(IGR 1V 144 = SEG 4.707), as the «greatest of Gods». See Magie 1950: 502.

Cyzicus in the second century was still using a particular calendar, which according to
Mommsen 1952: 707, n.2, was a sign of restitution of the autonomy of the city after
Tiberius.

By different wives, Antonia Tryphaena through Antonia, Caligula through Octavia.

'8 See Magie 1950: 486.

!9 On Pythodoris, see Kearsley 2005: 101-103.

2 The Cambridge Ancient History, X, 1996: 112-113. Mark Antony had his daughter,
Antonia, married to the extremely wealthy Greek, Pythodoros of Tralleis, in the hope of
obtaining a part of his fortune to finance his ambitious expeditions.

And thus Antonia Tryphaena was a distant cousin to the Emperor Caligula. Through
Mark Antony, she was also related to other client kings of the Roman Empire, such as to

21
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she married the gentle and cultivated Cotys VIIL> king of Thrace, becoming queen
of Thrace®* and bearing him three sons, Rhoemetalces, Polemon and Cotys. When,
in A.D. 18, her husband was murdered® by his uncle Rhescuporis IT who invaded
his part of the kingdom, Antonia Tryphaena took refuge for the first time to Cyzicus.
Tiberius managed to have Rhescuporis captivated and brought to Rome*® to be put
on trial before the Senate, where Tryphaena was invited to present a formal
accusation against him*’ and obtain his condemnation.”® Antonia’s three sons were
brought to Rome to be educated at Tiberius’ court, where they became close friends
of their distant cousin Gaius, the future emperor Caligula, a relationship their

22
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the daughter of Queen Cleopatra of Egypt, Cleopatra Selene II of Mauretania, to her son,
King Ptolemy of Mauretania, and his sister, Drusilla of Mauretania.

Her elder brother, Zenon, was proclaimed by Germanicus king of Armenia Maior in 18
B.C., ruling under the name of Artaxias III, while her other brother, Polemon II of
Pontus, would succeed their mother Pythodoris and become the last ruler of Pontus, on
which see Barrett 1978: 437-448.

Cotys is described by Tacitus as a man of «gentle disposition, good nature and manners».
Supposedly he was also a poet at whose court famous Greek and Roman poets of the
time were frequenting. Ovid, during his exile in Tomis, in the Black Sea, addressed to
him a long letter in verse, included in his Epistulae ex Ponto where he appeals to his
‘brother’ poet (I, 9, 65), begging to let him spend the rest of his life in Thrace. See
Leschhorn 1993: 99-105.

Her coins were inscribed Baoidicong Tpvpaivng and dated 1£” and 1’. See Waddington
W., Babelon E., Reinach Th., Recueil général des monnaies grecques d’Asie Mineure,
Paris 1912-1925, I?: 22f., no. 22f.

According to Tacitus (4nnal., 11.64.3-67) after the death of Coty’s father, Rhoemetalces
I, who was an ally of Rome, Augustus, for political reasons divided the kingdom of
Thrace between Cotys and his uncle, Rhescuporis II. In his share, Cotys got the best part
of Thrace, the cultivated lands and most towns, including the Greek cities of Thrace,
from the river Strymon to the estuary of Istros, whereas to Rhescuporis II were left the
savage and unfriendly parts of Thrace. Soon after Augustus’ death in A.D. 14,
Rhescuporis II invaded Coty’s lands (see Velleius Paterculus II, 129, 1). Upon Tiberius’
intervention in this conflict, and advise to both kings to make peace with each other,
Cotys released his army and was invited to a banquet by Rhescuporis, under the pretext
of signing a peace treaty. There, he was taken prisoner by his uncle who invaded the rest
of the kingdom of Thrace and claimed his nephew had been conspiring against the
Emperor. When he was confronted by Tiberius and asked to come to Rome to defend his
accusations against his nephew, Rhescuporis assassinated Cotys and spread the rumor
that he had committed suicide.

Tiberius sent Pomponius Flaccus to Thrace, who managed to lure Rhescuporis into
coming to the Roman outpost, offering him a guard as a sign of royal honor. When
Rhescuporis tried to leave, he realized he was a captive of the Emperor.

Tacitus, Annal., 11.67: accusatus in senatu ab uxore Cotyis damnatur, ut procul regno
teneretur. For the role of Antonia Tryphaena in the prosecution of her husbands’ murder
and the subsequent history of her three sons, see Magie 1950: 513-515.

He was found guilty and sent to live in exile in Alexandria, only to be killed on his way
to Egypt, in an attempt to escape, «genuine or not». The Cambridge Ancient History, X,
1996: 645.



226 Athina Dimopoulou-Piliouni

protégés, the Cyzikenes, would not fail to underline, by mentioning them, in one of
the several inscription honoring Antonia Tryphaena’s family, as Caligula’s “foster-
brothers and comrades”.” Tiberius returned the whole Thracian kingdom to
Tryphaena and appointed her and her elder son, Rhoemetalces IL* as rulers of
Thrace.”’ When her son died childless in 38, he was succeeded by his cousin
Rhoemetalces III*> who married, by Antonia Tryphaena’s arrangement, her
daughter, Pythodoris.”® She then retired to live in Cyzicus, where she repaid the
hospitality of the Cyzicenes at the time of her husband’s murder by becoming the
protector of the city, being welcomed by the whole population (1. 12-15) “o0y o €ig
@IANV povov, GALe kol o¢ eig yvnoiav matpida, 011 kol 1 Poaciiéwv pev
Buydanp, Paciléwv d¢ pAmp, H pAmp avtdv Tpdgouve, TodTMy THynuévn
notpido, oikov T 10 £9écTiov Kol Plov TO €0TLYEC OQVEUEONTOLG &vevdal-
poviicovca téxvay Bacideiong éviadbo Bpvton.”

A few years earlier, an accusation of neglecting the imperial cults, had cost
Cyzicus its status as a free city within the Roman Empire. Antonia Tryphaena
undertook the imperial cult herself in Cyzicus, being appointed by Caligula as a
priestess in the cult of his favorite sister Julia Drusilla,”* worshiped as New
Aphrodite®® and by Claudius in 42, as a priestess in the cult of late Empress Livia.
She would also follow the euergetistic model of Livia herself, becoming one of the
leading female ebepyétidan of the Roman East.’” Tryphaena, upon her return to the
city in A.D. 37-38, commissioned and financed at her own expense the restoration of
Cyzicus, as a thanks offering to the memory of Augustus.

Cyzicus was reputed, according to Strabo,’® to be a beautiful and well ordered

2 IGR IV 145 (= Syll.> 798), 1. 6-7: 100¢ Kétvog 8¢ moidoc Pountéixmy ko Modépova
kol KOtov cuvipdeovg kol £Taiipovg £00Tdl yeyovotag eig TG €k mo<tép>nv Kol
npoyévov adtolc dpetlopévog dmokabéctakey Baciieiog:

%% See Sullivan 1980: 913-930.

! They served Tiberius and Rome as loyal client rulers, even at the malcontent of their

Thracian subjects, who were resenting the growing submission of their rulers to the

Romans. For the disorder in Thrace after Coty’s death, see Tacitus, Ann. 111.38.4f.; IV.5.5

and 47f.

He was the son of the murderer of the king Cotys, who was spared by Tiberius and

allowed to return to Thrace.

Antonia Tryphaena was hoping by this matrimony to restore the dynastic conflict. A few

years latter, in A.D. 46, Rhoemetalces III, last king of Thrace, is murdered and Thrace

finally becomes a Roman province.

3 IGRIV 145 =Syl 798, 1. 12.

3 On imperial cult associated to a demand of Roman favor, see Price 1984: 65ff.

3 IGR1V 144 (= SEG 4.707).

37 On the tradition of benefactions see Gauthier 1985: passim. For city benefactors in Asia

see Dmitriev 2005: 38-45.

Strabo, 12.8.11.10-19: €ot1 & évapiAdog tolg mpodTong T@V Katd TV Aciov 1 TOALg

peyéBer te kol kGAler xoi edvouiq mpdg te eipAvny kol mohepov: Foiké te T

noponincio T e xoouelcbor domep N 1@V Podlwv kol Maccolotdv xoi
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city which benefited from its peculiar landscape. Built on an island or promontory,*’
the city had two ports, situated on the east and west side of an isthmus separating the
city from the mainland, originally connected between them by two channels, which
formed in the middle a lake.*” Antonia Tryphaena undertook a thorough dredging
and reconstruction of the city harbors, proceeding to the reopening of the canals
through the bridges which had been purposely blocked in the past, in order to secure
communication with the mainland during warfare.*' This blockading of the city
isthmus and ports, which must have lasted a decade, certainly had repercussions on
the reputed trade of the city and therefore to its prosperity. So, the works for the
restitution of the former aspect of the city were a project of major importance,
attracting a great number of foreign workers. The city felt bound, in a decision of the
most elaborate style,*” to express its gratitude to its benefactress by taking concrete
and extremely severe measures in order to secure the adequate supply of reasonably
priced goods to the market, so that nothing could undermine the successful
completion of the project.

IGR IV 146 (= Syll.* 366; Syll.> 799 T)

[én]i ‘Ectioiov 10D Ogpictdvaktog inndpyem, Anvoidvos 1/,
£8o&ev 11} BovAf) kol 1@ dMpe* oTpatnyds Kata TOALY AToAdmviog Anun-
plov Apyadedg péong émi OeptoTdvakTtog einev: énetdh 1 kpotiot kol erAocé-
Baotog Avtovia Tphgaiva nacay el 6ciay Tiig eig Tov Zefactov
5  eboefelog épevplokovon Erivoloy Kol Thy THig TOAE®E HUDY EXIGKELTV
xoprotiplov 100 ZePoctod kobwsimkey oy iotopcaca Nudg dg todatov
Kv{ixov xticuo, [&]AAY énryvodoo véav Aypinmo xépiy, 1 e cuvyncsBévto tdv eb-
peinov npdtepov eoforg todépov 1fj 100 ZePootod cuvavoiyvovo|a] eipivy peyt-
ot ko [¢]{n}moeoves(td)tp 0ed [Toin] Kalsopt dpyoiov kol tpoyovikhy 1od
vévoug ohtod vew-
10 k6pov émavaxtopévn tédy: 6 8¢ SHpog adtiig thv Tpog OV ZePaotov oikov Bovpd-
oog evoePetay kol thg adroyeboTon £nl 1@ Tetdl TV EVIoA®Y pviun Pountdixe
Baoidel Kdtvog vidd dnode&duevog d<A>eintoig éxeivou tiig énbupiog PovAhuoacty
kol 1eBv<e>dtog évélnkev 1 10V omovdacBévimv uviun toAAny eion-

Kopyndoviov tdv mdlot. 10 uév odv moAld éd, tpeilg & dpyitétovag Tovg
émuedovuévoug oikodounudtov 1€ dnuociov kol dpydvov, tpelc 8¢ kol Oncavpoig
KEKTNTOL, TOV LEV OmAwv Tov & dpydvav TOv 8¢ citov.

Strabo, 12.8.11.1-6: "Eott 8¢ vijcog év 1§ Ipomovtidt 1 Kolikog cuvamtopévn
yeeOpaig dvoi mpog v Hretpov, dpetfi pev kpotiom peyéber 8¢ Soov neviokosiov
otadlov Vv mepiuetpov: €xel 8¢ Opumvupov mOMv mpdg adTalg TOIg YeQUpalg Kol
Aévag 800 kKAE16TOVG Kol vemsolkovg TAelong TOV d10K0G1nv.

40 See A. E. Henderson 1904: 135-153. On the ports see M. Séve 1979: 349 sqq.

41 See note 32. Perhaps also Cyzicus took precautions in order to avoid a siege similar to
that of Mithridates in the past.

A. Joubin, in his edition of the inscription, rightfully spoke of a «chef d’ceuvre de
complication, poussée jusqu’ a ’obscurité et le barbarisme» and of «élégances criardes
qui consistent dans 1’abus des termes abstraits». Dittenberger also commented
«Structuram et conexum orationis turbatum esse manifestum est».
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vévkato 6oudny, onog un 1o toAvddravov odThg TV Kortoskevoloué-
vov £pyov [oi] mepl Ty dyopov évrodicmot duvoenuict, ¢k Tovtog ovThg fovlopévng
f TV dlwv avodopdtov doyellig aveniBapntov Tept Ty dyopav Helval TV ede-
mpiov, Kol TodTo TopecKeLOCUEVNG £X TV 1d1mv Tolg Dnpetodov dvevini
TOPOLG-
XEW v dryopdv: 81 & 8m dedoyBout T BovAfj kol @ dMue, Tolg T BpyovTag Kol oTe-
QOVNEOPOVG TAVTOG GLUVERIGYVEWV TOTG AyOPavOLO1S, ST &V Talg oDTOG TAGH T
&yo-
Pl TEVTOV Hévn Telals, kol unde eig TdV TmpocKoVIDY Tt Kot undéva, TpdToV
nAelovog EmPBaAAnton mmpdokew Thg Evestdong TeEUfig 1OV 8¢ xakovpyodvi|a nel-
p<i >NV KoMV Thg téAeng edepiov kol mopo@dipovd TL Thv dyopdy TOV ®[vi]-
ov [0]g kowov The T\dAewng Avpedva éndpatov etvor {nuiodobai e dd @V [dpydv]-
TV, kol dvoyBévto eig Tov Sfipov &av pév moAettng N, dmolevodobat, é[av 8¢ E¢]-
vog | pétotkog, kol tfig ToAewg eipyeaboun, 16 te Epyostprov avtod covidiorg]
npoonAododat, dypt od cvvierecdii 10 Epyov, Exov kol v tig {nuiog Erypaen[v]:
T0Vg 8¢ £k 6moLdTg 1€ Kol £DvVolog Tl TOV EpYmV E0VTOVG EVIOPOTYOVTOG
dmnpeciofig te]-
xVveitog te kol moT<dt>ag kol &pyttéktovag poptupnBéviag O Thg cepvoTdTng
Tpveoiv[ng pel-
0 TV Tedel<o>o1v 100 €pyov Kol Thg mopd 1@ dHU® TLYelY dmo<do>yfig:
npookotacticot 08 xali]

When Hestiaios, son of Themistonax, was hipparch, on the tenth day of the month
Lenaion, the boule and the demos decided. The strategos of the city Apollonios son of
Demetrios, of the middle (trittys?) of the Argadis tribe, when Themistonax (held the
presidency of the assembly), said. Because the very mighty and devout to the Emperor
Antonia Tryphaena always shows every inventiveness possible in designs worthy of her
piety towards Augustus and has dedicated our city’s restoration as a thank-offering in
memory of Augustus, considering us not an ancient foundation of (the hero) Cyzicus, but
pointing to the recent favor by Agrippa, (because she) is opening up—with the help of
Augustus’ peace—the canals that had been filled up in the past for fear of war, restoring
for the great and most eminent god (Gaius) Caesar the ancient city (which is) neokoros
of his family for many generations. The demos admiring her piety to the imperial family
and (knowing?) the unquestionable respect over the orders concerning her child, the king
Roemetalces, son of Cotys, (the demos) having accepted repeatedly that his wish should
remain undisturbed, so that after his death the memory of his achievements survives, (the
demos) showed a great zeal in order to prevent slanders circulating in the market from
obstructing the expensive constructions undertaken by her, herself being determined to
maintain undisturbed, thanks to the liberality of her own expense, the proper provision of
the market and being prepared to fully supply the market at her own expenses for the
workers in these (constructions). And for these reasons the boule and the demos decided:
all the archons and the stephanephoroi should join efforts with the agoranomoi, in order
to maintain the same prices in all goods in the whole market and for not even one of the
vendors to try to sell anything, in any way, for more than the actual price. And anyone
who will harm the plentiful provision of goods in the city and will alter in any way the
provision of the market, to the common detriment of the city, (he is) to be damned and be
fined by the archons, and, brought before the demos, if he is a citizen, to lose his citizen
rights, whereas if he is a foreigner or a metic, to be also excluded from entering the city
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and his workshop to be boarded up with planks, until the works are finished, bearing
also an inscription of the fine. Those on the other hand who, with effort and goodwill
have offered their services to the works, craftsmen and superintendents and architects, as
the most dignified Tryphaena will testify, after the completion of the works, to be
acknowledged by the demos. To arrange besides also...”

The Cyzicenes, motivated by a need to erase previous accusations of disrespect to
imperial cult, underline the connection of Antonia Tryphaena to the Emperor,
valuing her capacity to befriend the Roman authorities.*® It is noteworthy that this
inscription provides the first known attestation of a city called “vewxdpoc” of the
imperial family, although this term is not yet an official city title.* Other than
flattery to the Emperor, the main preoccupation of the city’s decree is to support
Tryphaena in her wish for a constant and plentiful supply of affordable goods in the
city market.

Cyzicus, as early as the sixth century B.C., was a commercial port of
importance. Although the famous staters, the “Cyzicenes”, once the currency of
choice for the Euxine trade, were no longer minted, the city had not lost its
importance as a trading center. The city possessed a large area of fertile land,
making it almost self-sufficient. Strabo mentions that Cyzicus possessed three
treasuries, one for the storage of weapons, one for tools and one for grain, and
speaks about the ample provisions stored in its granaries.*> The local products
provided for the requirements of a large population and of temporary residents,
while a part of the produce was exported.*® The city possessed at least three agoras*’
(the sacred, the squared and the men’s agora), whereas the fair of the city
(raviyvpig) was famous, attracting temporary residents from all parts of the world.
Cyzicus was, in the words of Rostovzeff, «the great entrepdt of the Pontic trade», «a
place of call for ships and a clearing-house for goods of the same trade».*® But,
recently, the city had suffered several vicissitudes: the siege by Mithridates, the loss
of the status as a civitas libera, imperial disgrace, the closing of its harbors due to
warfare. So, when Tryphaena proposed, not only to finance the restoration of the
city’s canals and dedicate the works to the memory of Augustus, but also to provide
for the nourishment of workers,” the Cyzicenes felt bound to take care that these
noble offerings would not be tainted by the merchants’ speculation, often
characteristic of times of increased demand. Such speculation had obviously already
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On this attitude see Mourgues 1995: 112, n. 19.

It underlines the variety of ties between the city to the emperor. See Dmitriev 2005: 267.
Strabo 12.8.11.19: mo1el 8¢ 1oV cltov donnrov 1| XoAk1dikn v pryvopévn.

The city also exported wine, fish, perfumes and unguents. See Hasluck 1910: 171.

On the agoras of Cyzicus, see Séve 1979: 346ff.

Rostovtzeff, 1941: 1264. On the coinage in use see 588.

According to Jones 1940: 215, this must be viewed as linked to «the influx of labour in
the context of an emergency». Jones also thinks this measure though could only have
applied to home-grown produce and not to importers.
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been noticed in the city markets and may have affected the offer and availability of
manpower. For this reason, the city attempted to control inflationary pressures in its
markets, by the menace of heavy penalties.

The supervision of the market prices is entrusted to the dyopavopotr, whom, due
to the extent of the work, all other officials—including the ote@ovnedpor—must
assist. In Cyzicus, the &yopavouor had their office, the dyopavouiov, in the portico
of the squared market place, in close vicinity to those of the other archons of the
city, the xoopoedral and the tiuntic.’® As in most cities, the duties of the
dyopovépor’! included the general supervision of the market’ and of equitable
exchanges.”® Their right to fix prices is mentioned in several inscriptions of Greek
cities as well as in other sources.”* We do not know if, in order for the évestoca
Tiun to be known to all in Cyzicus, such prices were recorded or set by the
dyopovouor at the time of this decision, as in the agoranomic inscription from
Pireaus dating from the first half of the first century B.C., recording the prices set by
the dryopavédpog for different cuts of pork, goat, lamb and beef.> No trace of such a
record survives in Cyzicus, where the &yopavopor are not instructed to actually fix
the maximum prices, but to supervise the selling of goods at the évestdoa tun.”®
This expression reminds the kaBectnkvio Tiuf) mentioned in sources in Athens,”’
the meaning of which as “normal price”, “current price”, or “official price set by the
city” in relation to import of grain has made the object of an animated debate among

%0 Seéve 1979: 346, 3511f.

1 On the duties of the &yopavdpot see Jones 1940: 215-216 (on inscriptions mentioning
different functions, see 345-350, n. 10-11); Stanley 1979: 72-79; Jakab 1997: 70-80, 82-
85; Harris 2005: 159-176.

52 Syl 946, SEG 4.518, Forsch. Eph., 1II. 10-16. On the establishment, conservation and

reproduction of official weights and measures, see IG II* 1013.

Among other duties, the agoranomoi were responsible for collecting the rents on the

shops leased by the city in the agora, inspecting the quality of the goods exposed for sale,

using the correct weights and measures according to the standards kept in their office,
stamping the weights and measures used by traders and enforcing currency laws and rates
of exchange. It was their duty to also regulate the hiring of casual labour and to see that
an adequate supply of provisions was put on the market at a fair price. Cf. Arist,,

Ath.Pol., 51.1. On these duties, cf. Stanley 1976.

Plautus, in his Miles gloriosus, has one of the figures of the play regret that gods have not

regulated better human life, as an agoranomos does (727-729): Sicuit merci pretium

statuit qui est probus agoranomus: | quae probast <mers pretium ei statuit>, provirtute ut
veneat | quae inprobast, pro mercis uitio dominum pretio pauperet.

55 Steinhower 1994: 51-68. See Bresson 2000: 151-182, esp. 171-182.

%6 Migeotte 1997: 42, thinks on the contrary that «ici les prix étaient probablement fixés par
les agoranomes selon les indications de la bienfaitrice et, pour I’application de la mesure,
étant donné P’affluence, ces magistrats devaient étre secondés par les archontes et les
stéphanéphores.»

*7 Demosthenes, XXXV1.39; LVL8 and 10.
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modern scholars.”® The word évectdoo of the decree of Cyzicus is rather implying
prices in effect “at the current moment” and the measure is explicitly applying to all
sorts of merchandise sold in the market and not only to grain, fish or meat, the prices
of which have been recorded in a handful of inscriptions from other cities.”’
Regardless of whether prices were fixed by the dyopavéuotl or not, the penalties
imposed for the crime of “speculation” in Cyzicus remain exceptional. In no other
case are the &yopavouor instructed to superintend the stability of market prices,
where the offense of selling at higher prices is punished by disfranchising the
tradesman or deporting him, boarding up his shop and placarding his offense upon
it.

The severity of the penalties threatened for transgressors indicates the
importance attached by the city to the control of prices. Transgressors are, in the first
place, to receive damnation (éndipotov eiva) by the city, a most appalling
punishment.*’ They are also to be fined ({nuioBcOai te), although the amount of the
fine is not specified.”’ Then, the traders guilty of selling at higher prices are
threatened with rejection from the citizen body itself. Ano&evotcBan implies that
any citizen of Cyzicus found by the dyopovopot or other archons to sell goods for
more than their current price, would be brought before the assembly to be punished
with loss of citizenship. Even in these times of attenuated city independence, losing
one’s status as citizen was an extreme punishment, all the more since recently
Cyzicus had probably regained its status as a civitas libera within the Roman
Empire.

%% The different propositions are commented by Migeotte 1997: 47, n. 24 and Bresson 2000:
183ff., who also comments on the relevant litterary, epigraphic and papyrological sources
mentioning kofectuKTo TIUN.

Migeotte 1997: 40-42, comments on seven inscriptions, dating from the 3™ century B.C.
to the 2™ century A.D., where different cities are fixing prices for goods sold in the
markets.

I thank Professor Angelos Chaniotis, for the following comments: «The combination of
cursing and fining is very well attested in excerpts of testaments concerning the use of
graves in the Imperial period (a famous example is the so-called Testament des
Epikrates, published by Peter Herrmann [1969], more examples are included in Strubbe,
[1997]). Exactly as the decree from Kyzikos, such texts threaten the violator of the grave
and of the testator’s wishes both with the consequences of a curse (éndpotov eivort) and
with the payment of a fine. The cursing, which is referred to in these texts is preventive.
Cursed are potential violators; the texts usually contain the funerary imprecations, i.e.
they quote the formulae used during the cursing ceremony; in a few cases, it is explicitly
mentioned that the cursing has already taken place. So, I wonder whether we have a
similar case in Kyzikos: cursing in advance (and anonymously) potential violators (as in
the case of the arae Teiorum), who might have remained unknown (they could sell goods
at higher prices secretly), rather than cursing post eventum of a known violator of the
decree. Preventive cursing is well attested in Roman Asia Minor, e.g. in the ‘confession
inscriptions’».

81" On fines imposed by the dyoporvépot and other city officials see Dmitriev 2005: 34-35.
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Ano&evoicOan is an hapax in city decrees, and remains without immediate
parallel in the juridical meaning of “penalty”. The closest meaning in literary
sources™ is that of being estranged, alienated, driven into exile or to be obliged to
live away from home. In the context of the above decree, the term seems close in
meaning to &tipio. The penalty of drwuic, as a partial or total loss of the rights
attached to citizenship, often mentioned in the context of the classical or early
Hellenistic cities, is a rarity in Roman times. Auu{oc,“ better known in fourth
century Athens, was covering various crimes such as theft, bribery, military crimes,
false testimony and disrespect towards parents. It extended to a range of offenses,
climaxing into several levels of exclusion of civic rights. Under certain
circumstances, &tipio was limiting specific rights, according to particular sanctions
(xotd mpootderc).** In the most complete form, it was a punishment for debtors to
the state, persons guilty of treason or attempt to overthrow the democratic
constitution, persons convicted of bribery or theft and those who had proposed the
abolition of certain laws. The citizen was then deprived of all civic rights: the right
to seat in the Boule or as a juror, to speak before the Ecclesia or take part in it, to
move decrees, to hold a magistracy, to prosecute in public as well as in private
actions, to serve as juror at court or to give evidence, to participate to religious
festivals. Total &twuio also deprived a citizen from the right to enter the agora
(elorévon eig v dryopa) and the sanctuaries.®

Whether dtip{o. was in fact similar to the loss of citizenship, is debated.®
Deprived of all rights connected to the possession of citizenship, the condition of the
dripog koGt was similar to that of a foreigner, but did not explicitly imply the
loss of citizenship. In Athens the consequences of dtiuio as disfranchisement were
progressively attenuated: in the 4th century, according to MacDowell “a
disfranchised citizen was not equivalent to an alien.”®® On the other hand, it has
been supposed that the condition of the é&tipwor was similar to this of the

62 Liddell and Scott, s.v. &moEevéw.

% On dtio see Paoli 1930: 304ff.; Harrison 1971: 169-176; Todd 1993: 116-119, 181-
182; Hansen 1973 (non vidi); idem 1976: 55-98; idem 1977: 113-120; Rainer 1986: 163-
172; Youni 1998: passim.

% Andocides, Myst. 75.

65 Lysias, VI1.24; Demosthenes, XXII.77; XXIV.60.103.126; Aischines 1.164; I11.148;

11.176.

For Gtipog in the sense of «non citizeny, see Hdt. 1.173.5: kol fiv puév ye yovn doth

800 cvvolkAom, yevvoio T0 Tékvo vevoulotal fv 8¢ Gvip doTdg Kol O TpdTog

otV yovailko Estvnv 1| madloknyv &n, &Two T tékvo YiveTot.

%7 Demosthenes, XXI.31. Swoboda 1905: 154.

% In some respects he was better off than an alien and in some worse, since an alien could
not marry an Athenian woman, but he could trade in the Agora and speak in a law-court.
Also, in 4™ century &mipia, although a serious handicap, seems to be much less serious
than in the 6™ century sense of outlawry, when the &titoc could be killed by anyone
without becoming liable to prosecution. On these see MacDowell 1978: 74-75.
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anelovvopevorl Thg ToAttelog. Bordes, considering that the legal status of a citizen
was the essential basis of the politeia, underlined that the effects of the exclusion of
the penalty of &tiuic, pronounced by a court in a democratic regime, can be
assimilated to the effects resulting from the political exclusion of citizens of Athens,
as during the oligarchic revolution of 411 and 404 B.C.% Hansen, in his treatment of
the subject,70 has claimed that &tipic was both more and less than disfranchisement,
that it did not deprive the dtipog of his citizenship, nor was he formally exiled.
Plato, a long time ago, maintained that &tipov 8¢ movidmacty undévo eivon
undémote uNd’ ép’évi tdv duaptnudrov, und’ drepopiav euydda.”' The penalty
of Cyzicus, imposing for a first time offense expressis verbis the loss of citizenship
and the interdiction to trade within the city,”” seems to regress to a severity long lost
in Greek cities. Still, overall, the intended penalization in Cyzicus, bears many
similarities with several aspects of &twuic. The loss of citizenship and other
sanctions threatened against metics and foreigners, are not an automatic penalty, but
are to be the object of a sentence: a rudimentary procedure is sketched in the decree,
according to which the persons who had committed the offense of selling at higher
prices are to be fined by the archonts ({nuiodcOoi te Omd TV [dpydv]twv) and
brought before the assembly (&voyBévia eic Tov dfiuov), a procedure reminding of
the amayoym, or the EpAymotg of classical Athens (since the arrest is probably made
by the dryopovépor or other city officials),” although this juridical terminology is
lacking. The assembly is obviously acting as a jury court for the hearing of the case.
Atwiio was of course applicable only to citizens. Nevertheless, the penalties
imposed upon greedy merchants in Cyzicus seem to have a strong “political” scope,
regardless of the merchant’s status. It is as if the aim is to extend “atwuic” in a
broad sense, applicable only to citizens, to metics and foreigners as well, who of
course could not be deprived of citizen rights. For foreigners and metics, it is
noteworthy that the penalty included the exclusion from entering the city itself (tfig
nohenc elpyecBar), a much broader prohibition than the exclusion from &yopac.
This exclusion from any area of the city is clearly an analogy to the effects of dtipio
imposed upon citizens: elpyecBoun ti¢ dyopdic kol TdV iepdv’? or @V vopwv,” was,
in earlier centuries, an exclusion imposed upon citizens found to be &tiuot, although
such exclusion and &tipia did not coincide completely. Are we to believe that this
exclusion from the city meant that foreigners and metics were ipso facto exiled from

% Bordes 1982: 79-90.

7% Hansen 1976: 55-56.

! Plato, Laws, 855¢: «nobody will ever, for a single crime, be deprived from his citizen
rights, even if he is banished out of the borders».

On the limitation of the ius commercii as a practical effect of the penalty of dtwuia, see
Poddighe 1993: 274.

7 Todd 1993: 117; Youni 1998: 103-106.

™ Tsocrates, IV.157, Antiphon VI.36, Lysias V1.24.

> Demosthenes, XXIV.105.
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its soil? Excluded from the ius commercii by radical measures—the placarding of
the shop remains a very powerful image—any citizen, metic of foreigner could not
go about his business in Cyzicus, would be deprived from any source of revenue
within the city and therefore living in it would become difficult.”® Concerning
foreigners, the application of the decree would of course be extremely difficult for
Roman negotiatores or merchants visiting the busy city ports. The first were not to
be offended by any means, the second, how were they supposed to know the actual
prices in Cyzicus at the time?

No means of rehabilitation or for recovery of their rights are given to the guilty
parties.”” It is though specified that (1.25) 16 te €pyactiplov odT0d cavidiot[¢]
npoonhodcBot, dypt ob cvviedeotfi 10 épyov. What is paradoxical is that the
effects of &no&evodcbon seem not to be limited in time, although the measure was
obviously intended to last only for the duration of the works. The city had reasons to
be stricter with its own citizens, the ones who should have been most grateful to
Tryphaena, but probably the effects of this suspension of citizen rights also did not
extend beyond the completion of the works. Considering whether dmo&evoboBon
could imply that citizens guilty of speculation were not threatened with a loss of
status, but threatened to be driven into exile, several objections can be raised. The
term &no&evobobon has indeed been used in the sense of “being driven into exile” in
literary sources. The meaning of the word as “estranged” and “alienated” is also
attested, showing the semantinc variety, which permits both explanations.”® On the
other hand, in city decrees, when the penalty threatened is to be driven into exile, the
expression consistently used is gedyewv and not dmo&evodcBar. Such is the case of
the decree of Concord from Mytilene,”” or the law against tyranny from Troas
(around 281 B.C.),*” while it is also in fact considered as a consequence of the
penalty of dtwuio. In other cases, the penalty of exile is accompanied by a
confiscation of all property, as in the decree on the agreement between Athens and

¢ But, he was not technically condemned to exile from the state (Getpuyic), the condition

of guyog implying several other elements such as the exile from the fatherland, the

confiscation of property and, if also dydywog, personal servitude, on which see

Poddighe 1993: 278-279.

Similar to the &dewr given by the assembly and six thousand votes in favor for the

rehabilitation of the driuog. See McElwee 1975.

See above note 62.

SEG 36.750, around 340-330 BC, 1. 14-21: ai péy xé tic dikog yevouévog I kot tov

vopov @OyNt €k 1 moAog § dmvBdvn, | [x]pfiobat tdt vopmr oi 3¢ ke GAlov Tva

tpémollv. Mut]ilnvéov § 1@y kotowkéviav € MutiMvifon éri mpoltdviog Altor

Towvopeio oouPor drlfwaclévia puyladeiOny éx tds méhog §i AmvBPF[dvny

. vog gpipoto tlod]tev tvi | [........... ] TAZ.

8 IMT Skam/NebTaeler 182, (around 281 BC), 1. 101-104: xoi édv thv | Sik[nv uf
vikhont, yiigov nplocbéuevoc dote dlmoktelvon, drfiuov etvau] xai pedyerv avToy |
Kol éxydvouvg ot &v [é€ avtod ylévavrar
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Toulis on the payment of a debt,*' or also by the clause “koi 0¢ Gv dmokteivt odTOV
un] wopog Eotm” attested in the treaty between Teos and Kyrbissos concerning
sympoliteia.** As the word xei implies in the syntax of the phrase of the decree
concerning the penalties for transgressors of different status (2o uév moleitng N,
dmoevodoBon, é[av 8¢ Eflvoc §| uwétowkog, xoid thig méhewg elpyecOon), the
interdiction to enter the city is specifically destined to foreigners and metics, a fact
that strongly argues against the interpretation of dno&evoboBou simply as a penalty
of exile. If dno&evodobor was only intended to mean “to be driven to live on a
foreign land” and if it had nothing to do with the status of citizen, this does not
explain why the decree is using different expressions and penalties for the different
categories of merchants, according to their status as citizens on the one hand, or
metics and foreigners on the other.

The offense is also characterized by a very strong moral reprobation: those who
commit the “crime” are to be “éndpator”, [®]g xkowvov T mOAewg Avuedva, an
indication that transgressors were considered to be enemies of the state. The penalty
of dtuio was indeed characteristic of a strong moral reprobation, being literarily
synonymous with the loss of all honour.* In classical times, it is reserved for crimes
that, in one way or another, represent an omission to fundamental civic duties:** the
integrity of the State and its officials, the respect due to the constitution, the fairness
of justice and propriety of judicial duties, the necessity of military service and of
proper defense of the city, the respect due to one’s parents, the payment of debts to
the state or to the gods, or a person’s moral integrity.* Whenever the city considered
an offense to constitute a threat to these milestones of civic duty, dtipuio was
instituted as a sanction aiming to exclude from the citizen body a member unworthy
of this honor.

But the further we move away from the 5™ and 4" century, the less drtipic
seems to be of importance. New instances where &tipic is threatened in subsequent
centuries are limited and very few such examples survive in later inscriptions.* In

8L IG 112 111, 1. 40-41: gebdyev odtde Kéo kol ABAvag kol thv odoiov adtdlv dnposiov

etvort 100 d1[po] 10% TovAntdv:

SEG 26.1306; 30.1376 (1. 21-26): tpégerv [8&] Tovg KLVaG TOU [@]povpapyov: ¢ & av
noporafov | 10 yoplov un mopadd[t t]dr epovpdpyo[l] @[] Ord thg mOAewg
dmoc[tel]lhopévor del ko Exdotny tetpdun[volv, o[e]dyev te adTov dpoiov | éx
Téw xoi £€ ABSNHpav kol &k THe xdpog kol the Tntev kol the APSnp[t]*tdv kai o
dvto antod dnfudloa e[i]var, kol 8¢ Gv dmokteivit adtov uh] | mopdg Eoto:

On &tipio as «dishonor» and the relevant citations, see Hansen 1976: 60-61.

According to Hansen 1976: 74, «atimia was the penalty par excellence which an
Athenian might incur in his capacity of a citizen, but not for offences he had committed
as a private individualy.

Since &tipio. sanctioned even idleness, failure to divorce an adulteress, or male
prostitution.

SEG 9.1: a series of activities when exercised by citizens bring them the penalty of
drwia. Cf. Velissaropoulos 1977: 66.

82

83

84

85

86



236 Athina Dimopoulou-Piliouni

an inscription from Delphi87, dated around 160-159 B.C., regarding a donation by
king Attalus to the city for educational purposes and the regulation of loans accorded
by the city officials, dtipia is threatened against the émpeAntol who do not return
the public funds entrusted to them (1. 81-85): €1 8¢ un drodidoincav ol énueAntol
gv 1 yeypoupévol xpoval | 10 &pydplov, driuotl dnoypagévim {a} <v>To TV
¢mikoltaotoféviov EnueAntay mot’ ontd kol 1o Nuu**6Aiov.

In a famous inscription from Pergamum, dated around 133 B.C.*, the city in
view of the ratification of the will of Attalus legating the city to Rome, decides to
attribute the right of citizenship to several foreigners living in the city and the
surrounding ydpo and drtiic is threatened for those who, because of their absence,
do not merit to be counted among the citizens (1. 26-30): S0t 8¢ @V KaTOIKODV |
tov 1| oo éylelolmoctv LIO TOV Kapov Thg <tehevtiic> t0d Paciléwg | 1
¢gyMrootv Thu méAv | Thy xdpav, elvon ovtovg koli] | adtdg driiove te kol tor
gxatépov drdpyovio thc I*° térewnc.

In the long inscription from Aegiale in Amorgos,*” dated at the end of the
second century B.C., regulating Kritolaos’ foundation, &tiuio is threatened for
anyone who would suggest a different usage for the funds (1. 128-129): 6 00TV T
nooag dripog | [Eo]to kal 1) ovcio adTtod dnpociar

In an inscription from Athens, dated at the first century B.C.,”° the restored
atiplo is a penalty for those trying to abolish public offices elected by ballot (1. 21-
23): elvan 8¢ tdv émxepobvto | &v 81 mote odv tpd[rfov katad[bew Tver TdV
KANpaTdY apydVv | dr1uolv kol éndpatov.

Finally, the last occurrence of &twuio identified comes from Thasos of early
imperial times,”' where, in connection to a measure of protection of property,
destined also as a sign of respect to the imperial cult, dtiio is threatened for those
who would propose the abolition of the decree (1. 14-20): tov 8¢ A] I'® ypdyoavto §
gnynetoavio 1 avoy[pbyavia v yvollunv  elg 10 tfig  moAewg
vpoupotop[vAakelov  O¢el]lletv 1ol tdv  Zefactdv  voolg  otathpog
tetpa(?)lk]icpvpiong kol driuov eivor kol ovtov k[od yévog | évéylecBor 8¢
adTovg kol Tht eig Todg Te[Paoctodg doelBeion

These instances of &tiuia, although very few compared to the period covered,
show that the penalty did not cease to exist until early imperial times and that,
although rarely, it continued to be threatened for offenses broadly similar to these
known for Athens up to the 4t century B.C.: for crimes related to the management
of public funds, or for proposing amendments contrary to the city’s decisions or
constitution. But, it remains a fact that the more the cities’ autonomy and

87 Syll.? 672, cf. Dimopoulou 2007: 437-453.
% 0GIS 338.

 IG X117.515.

" 4g.16.333.

! IG X1, Suppl. 364.

o
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independence receded, the less dtipuio was evoked as a sanction against citizens.”
Atiulo. was a penalty imposed upon those who failed to carry out their citizen
obligations. In a broad sense, in Cyzicus, drnoevoboOot and a series of penalties
similar to the effects of dtwuio, sanctioned all those who failed to carry out their
obligation to the purpose of the city’s common prosperity. The penalty being
disproportionate to the «crime», we may assume that it was intended to eliminate
from the city market, for the duration of the works, all those who, by speculating on
market prices, were jeopardizing their completion. Aro&evodoBot, may thus imply a
form of dtipio limited in time, or a suspension of citizen rights for the duration of
the works. For a city struggling to reassess its status within the eastern provinces of
the Roman Empire and committed to overcome past difficulties, this measure of
outdated severity was nothing but an effective way of underlying the city’s
priorities. Excluding from the marketplace and the city itself all those guilty of
profiteering was the strongest statement of respect to Antonia Tryphaena as well as
to the Romans.

Whether the penalty of disfranchisement was ever applied in Cyzicus, remains
to be known. A few years later, in another decree of Cyzicus honoring Antonia
Tryphaena and her gihovBponig npdg e T0Vg Evymplovg kol tovg Eévoug, a vivid
picture is given of the merchants “from the whole of the civilized world” (émd tiig
otxovpévng) and of the “foreigners” (Eévot), who gather at Cyzicus at the time of
the fair.”® As for the last disposition of the decree, regarding those who would offer
proper services for the completion of the works, one such testimony did survive in
an inscription from Cyzicus. Praise is given by the Boule and Demos of the
Cyzicenes to Bacchus Artemonos, probably the émiotdng’ of the works, for his
work in digging and consolidating the port, the lake and the channels. Even if
dmo&evodoBan and the rest of the sanctions against metics and foreigners were never
applied,” their threat was obviously effective in securing the completion of the

%2 Rainer 1986: 163-172: «Die Atimie als Einrichtung des 6ffentlichen Rechtes verlor umso
mehr an Bedeutung, je stirker die Autonomie der einzelnen Stadtstaaten in Frage gestellt
wurde. Die eigentlichen politischen Machthaber saflen anderswo und waren bestrebt, den
inneren Frieden ihrer Reiche nicht durch unniitze Stadtquerelen beeintréchtigt zu seheny.
He is not right thought when he comments on the inscription from Amorgos (/G XII 7.
515) «Diese Inschrift ist die letzte, in welcher der Begriff der Atimie aufscheinty.

SEG 4.707, 1. 7-11: 1t 8¢ évepitant @lavBporniq npdg te Tovg Evywpilovg Kol Tovg
Eévoug gxpnoato dg <BovudlesBor> vnd t[dv éndn]uod<v>tov Eévav uetd ndong
anodoyfic éni te evoePeion kol OcwOTnTL Kol @rAodolig, &v d& L kot £tog
[viovt®d]t dmodong pév adthig, mdviov 88 cuvvieteAeouévov EKTAEDG KOTO TNV
gxelvng evoéPetav kol 1OV &md thg oi[kovuéving évrdpov ki Eévav tdv EAnAvBitmv
elg v mavnyvpry Bovdouévav dvabelvor adtiig SnAov eikovikov énfiypvc]ov.

On the word émictang implied by yevouevog, cf. IvP ii 359 (partly restored).

See Joubin 1894: 45-47 (who comments that «Bacchus ne fut pas le Lesseps de [’isthme
de Cyzique; il n’y fit que des travaux de réparation»): Béxyog Aptéumvog 100 Bakyiov,
| yevopevog €ni tiig Opuyfig Tdv | Mpévev kol thig AMuvng kol tdv | dopdyov kol Thg
énotkodopiog I° tdv mpokelpévay xoudtov kol | énovebeic kol otepovmbeic Hrd Tiig
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works and the welfare of the city, for locals and foreigners alike.
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DELFIM F. LEAO (COIMBRA)

RESPONSE TO ATHINA DIMOPOULOU-PILIOUNI
“AIIOZENOYZXZOAIL: ATIMIA IN ROMAN TIMES?”

1. In tribute to Antonia Tryphaena, who was financing an important dredging and
reconstruction program of the city harbours, the boule and the demos of Cyzicus
passed a decree imposing severe penalties on anyone who might put at risk the
ambitious naval project of the benefactress. The penalties, recorded in an inscription
dating from A.D. 38, embraced any citizen, foreigner or metic, and were enacted in
order to avert the danger of speculation that might affect the goods sold in the city
market, in a period of unusual affluence of workers, attracted by that huge building
program. The decision taken and recorded by the Cyzicenes had a twofold
motivation: first, it was a way of expressing their gratitude to Antonia Tryphaena, in
a decree written in an elaborate and grandiloquent style; second, it also aimed at the
preventive goal of avoiding any difficulty that might compromise the successful
completion of the works.

Athina Dimopoulou-Piliouni  (henceforth D.-P.) rightly stresses the
exceptionality of the measures taken in order to ensure the stability of market prices,
a task commended to the dyopavouot, who could count on the assistance of all other
officials (including the otepavnedpot), which is a clear sign not only of the big
effort necessary to put into practice this market control, but also of the importance
attached to its correct execution. D.-P. convincingly adduces several arguments to
explain this special commitment, ranging from political and historical reasons to
economic pragmatism and even to a moral expression of ‘national’ gratitude. In the
past, Cyzicus had supported the Romans against king Mithridates VI of Pontus, who
besieged the city in 74 B.C., and in recognition of this act of loyalty the Romans
awarded it the status of civitas libera along with other benefits. However, during the
time of Augustus (in 20 B.C.), Cyzicus lost its free status, and even if it was
recovered a few years later (in 15 B.C.), the privileges were lost again under
Tiberius (in A.D. 25) and restored a second time by Caligula, perhaps due to the
direct influence of Antonia Tryphaena, to whom the emperor was related through a
common ancestor (Mark Antony). Thus, the Cyzicenes had strong reasons not only
to respect and honour their benefactress, but also to prove beyond any doubt that
they were devoted to Rome and to the imperial sovereignty. On the other hand, the
reconstruction program was a golden opportunity to put an end to the blockading of
the city isthmus and ports, which must have affected severely the prosperity of the
markets and of the entire population.
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Taken as a whole, these factors help to understand the reason why the boule and

demos of Cyzicus passed a decree in order to avoid inflationary pressures. The
penalties were particularly heavy: transgressors were to receive a damnation by the
city (ndpotov eiva), a fine ({nuiodcbon), and, as a corollary to all that, they were
threatened with expulsion from the citizen body (&mo&evobobou), in case the
wrongdoer was a polites. D.-P. sustains that this last term should be translated as ‘to
lose the citizen rights’, i.e. in a sense very close to the meaning of dtwuio. And even
tough D.-P. is cautious in her argumentation, I think that this somehow central
question of the paper deserves some further analysis before being accepted as
certain.
2. Atimia is recognizably one of the most difficult topics of Greek law and D .-P. is
well aware of that. In legal terms, the concept of atimia seems not to have had
always the same implications. During the sixth and the first part of the fifth century,
atimia corresponded probably to a state of outlawry, according to which the atimos
could suffer mistreatment, lose his properties or even be killed with impunity. The
person who suffered such a condemnation would face many worries, because in
practical terms this sanction was somehow equivalent to an expulsion from Attica.'
Perhaps during the second half of the fifth century, atimia started to imply a
somehow lighter punishment, basically consisting in a loss of civic rights (with
different levels of magnitude), i.e. in disfranchisement, applicable only to citizens,
because only these had full epitimia (complete civic rights).

Atimia understood in this more specific sense could be applied permanently or
could have only a temporary character, in the case of being motivated for example
by a debt to the state, because the effects of atimia would be removed as soon as the
debt was paid. Full atimia would exclude the malefactor from the right of
participating in the main areas of public life (e.g. to speak in the assembly or in
court, to enter sanctuaries or the Agora).” Nevertheless, it seems probable that the
atimos (depending on the kind of atimia a person may have suffered) would keep
some rights as citizen, like marrying an Athenian woman, paying taxes and serving
in the armys; to kill an atimos would still be a crime and nothing prevented the family
of the deceased of bringing an homicide charge against the killer (MacDowell 1978:
74). But because the person punished with full atimia was not allowed to bring
charges directly against anyone in order to defend himself and his property, it
represented a harsh penalty according to Athenian standards, and even if an atimos
was not formally condemned to banishment, the decision to go into voluntary exile

It is not improbable that, during this earlier period, this sort of atimia could be applied
both to citizens and to foreigners. See MacDowell 1978: 73-74.

See the conspectus of sources in Hansen 1976: 61-62. Atimia could also be partial and
prevent the convicted merely from some specific activities. Usually, atimia would fall
only upon the wrongdoer, but in some cases it could extend to other members of the
oikos and even have a hereditary character (as happened with the already mentioned
cases involving debts to the state).
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could sometimes be preferable to the prospect of remaining in Attica under such
severe circumstances.

To conclude: in practical terms, there seems to be a connection between

banishment and the heavier forms of atimia, but it should also be taken into account
that exile was not in itself an immediate legal consequence of a conviction by
atimia .’
3. Atimia is a penalty that, in essence, depends strongly on the juridical capacity of
a polites (Hansen 1976: 74). It is therefore no surprise that, the further we move
away from classical times and the less independent the poleis are, the less frequent
the penalty of atimia becomes. There are, nevertheless, a few examples of atimia
that survive in later inscriptions, and D.-P. quotes very pertinently (pp. 235-237) five
instances dating from the middle of the second century B.C. down to the early years
of the Empire. It is quite significant that the words atimos/atimoi appear in all these
examples and that the last occurrence (coming from Thasos and dated from early
imperial times) is similar in its wording to other examples of classical times (p. 236:
1.18): kol dtipov eivar koi ovtov k[l yévog].*

By contrast, this is not the case with the decree passed in Cyzicus, where the

word &tiuio or one of its cognates does not make a single appearance’. Admittedly,
Cyzicus is not Athens and a decree promulgated in A.D. 38 does not have to mirror
the practice of democracy in the age of the orators, but the absence of an expected
technical term, and the presence of a different one, suggests that further inquiry is
necessary before interpreting dno&evodoBot as &tipio and translating the verb as
‘to lose the citizen rights’.
4. On p. 232, D.-P. makes a few remarks that are central to her analysis of the
problem under consideration: «ArnoEevodoBot is an hapax in city decrees, and
remains without immediate parallel in the juridical meaning of “penalty”. The
closest meaning in literary sources is that of being estranged, alienated, driven into
exile or to be obliged to live away from home. In the context of the above decree,
the term seems close in meaning to dTipio.»

As stated in the first sentence, the term &no&evobobor is an hapax in city
decrees and the fact that it has no direct parallel in the juridical meaning of ‘penalty’
obviously demands deeper scrutiny of the literary sources, especially if — as D.-P.
recognizes — these sources support an interpretation closer to ‘being driven into
exile’ or ‘being obliged to live away from home’. I think that it is not enough to
assume that in the context of the Cyzicus decree «the term seems close in meaning

* It is fair to recognize that D.-P. is aware of that limitation (p. 232) «Hansen, in his

treatment of the subject [1976: 55-56], has claimed that dtipio was both more and less
than disfranchisement, that it did not deprive the &tipog of his citizenship, nor was he
formally exiled.»

See an example from classical Athens in Hansen 1976: 61.

We must of course discard teiufy (lines 20-21) in the sense of “price’ of the goods sold in
the market.
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to dtia». On p. 232, D.-P. quotes Plato (Lg. 855c¢: Gtipov 8¢ navtdnaoctv pundévo
etvor undémote und’ €@’ eVl 1@V apoptudtov, und’ drepopiay euydde) in order
to support the equivalence of dmofevodoBon with atimia and with the ‘loss of
citizenship’, but I think that the expression und’ dmepoplov euyada rather points
precisely in the opposite direction: dmo&evodoBon is ‘to be banished’ or ‘to be sent
into exile’, but not necessarily as a consequence of having suffered the penalty of
atimia .’

5. In order to reach a better understanding of &no&evodcBon I would like to
dedicate some more attention to the literary sources, by discussing a few passages
that are not listed in Liddell-Scott, s.v. drno&evom. Although the term is relatively
rare, it is beyond the scope of these short comments to discuss all the occurrences of
the word and its cognates. Accordingly, I will only evoke here the context in which
the term &nd&evog is used throughout Aeschylus’ Oresteia — significantly, once in
each of the three plays.

The first occurrence is in the Agamemnon, when Cassandra announces that
Orestes is going to revenge his father and punish Clytemnestra’s crime (A. vv. 1279-
83): 00 ulyv driuol y° éx Oedv teBviEopev. | HiEet yop NudV Ao od Tindopog, |
UNTPOKTOVOV Pltupa, TowvaTmp Totpds | uyag & dAATNg Thode Yiig andéevog |
kdreloly, dtog 1éode Opryxdonv eiloic

It is interesting to note that the notion of atimia is somehow implicit in
Cassandra’s words, not in the sense of disfranchisement but with a generic and
wider connotation of a public, social and religious lack of consideration, which
demands compensation comparable in magnitude to the humiliation that she has
suffered. The avenger will be Orestes, characterized as gvydg 8 dANTNg THicde Yhig
and€evog, i.e. someone who is living an existence of exile and wandering, as a result
of (voluntary) desertion from his own land. Apart from that, in this passage it is
Cassandra’s Twufy (and indirectly that of Agamemnon) that demands reparation and
not the one of Orestes, whose absence from Argos constitutes a preventive
manoeuvre destined to protect him from political intrigue and to safeguard his own
life.

The same word is used again in a context of great dramatic and personal tension,
in the final scene of the Choephori, when Orestes admits having killed
Clytemnestra, though alleging that he has done it within the realm of legality: as a
direct mandate of Apollo, who is, for his part, an interpreter of Zeus.” He feels with
growing intensity the menacing presence of the Erinyes and he knows that he has to

6 The city decrees quoted by D.-P. in notes 79 and 80 simply confirm, as stated at the end

of section 2, that there could be a connection between banishment and the heavier forms
of atimia. Besides that, atimos, pheugein and apoxenos can in fact occur in the same
context, as shown by a passage of Aeschylus (4. vv. 1279-83), discussed later in section
5.

I discuss in detail the legal implications of homicide in the Oresteia in Ledo 2010.
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flee from Argos (Ch. vv. 1042-43): Ey®» 8* &Antng tficde yiig andéevog, | (v xail
teBvning 1dode KANddvag Mmdvy.

The inevitability of exile and banishment is expressed in terms that represent
almost a perfect replica of the language used by Cassandra to define Orestes’
situation, with the single variation that now &y significantly substitutes the word
@uydg, used by the prophetess in Agamemnon (v. 1282). Although forced by the
circumstances, it is Orestes who chooses to go into exile; besides that, his
expectation is to free himself of the pollution of homicide and not actually to remain
exiled from Argos and from the governing of his palace. Here again the status of
and€evog is not a consequence of a process of arimia and the return of the exiled is
expected in the near future.

The third passage occurs in the Eumenides, after the acquittal of Orestes, at the
moment when Athena is making a big effort in order to integrate the Erinyes into the
budding order. Winning in court against these divinities of the past was only the first
step; it was now necessary to convince them (not by force, but with the help of
Peitho) to become integrated in the new reality as charitable deities. In Athena’s
argumentation, the terms under analysis make a final appearance (Eu. 881-84):
OYtot kopoduoi oot Aéyovoa tayodd, | dg uimot’ einng npdg vewtépag Eunod |
0edc modond kol toAiscoVymv Bpotdv | driuoc Eppetv 1008° dardevoc médov.

Athena desires to avoid that an honourable old goddess ends up being driven
into a situation that simultaneously combines the sorrows of Cassandra and Orestes:
to face a discredit (&tipoc) which is somehow unbearable to a mighty Ogd¢ modond
like the Erinyes and to be forced to wonder (£ppewv), banished from the soil of
Athens (1008 drdEevog nédov). Of the three examples taken from the Oresteia, this
is the one where the clearest link is established between the status of an atimos and
that of an apoxenos. By losing the dispute against Orestes and Apollo, the Erinyes
are affected by a kind of degradation of their former status as goddesses, a situation
which in a certain way is comparable to the effects of a conviction by atimia.
Consequently, Athena fears that exile and animosity towards the Athenians might be
an inevitable reaction on the part of the Erinyes. But even now, this does not affect
the main problem under discussion: atimos and apoxenos may be found together to
underline a situation of statutory vulnerability, but these terms have different
motivations and are not equivalent in their legal implications.

To conclude: dno&evodoBor is not identical to atimia and should not be
understood as ‘losing civic rights’; on the other hand, the more concrete
interpretation of ‘being banished’ not only is more in accord with the literary sources
but also remains preferable even in the context of the Cyzicus decree, as will be
argued in the final section.

6. When discussing the similarities between atimia and é&mo&evodoBai, D.-P.
states (p. 232) that the penalties threatening citizens, metics and foreigners were not
automatically applied, but had to be sanctioned by the assembly, acting as a jury
court for the hearing of the case. D.-P. rightly suggests that this disposition in the
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decree (line 24: d&voyBévto eic tov dfuov) is «a procedure reminding of the
amaywyn, or the épfiynoic of classical Athens (since the arrest is probably made by
the dyopavouol or other city officials)». She does not, however, consider the fact
that the person responsible for the infraction is referred to by the expression tov 8¢
koaxovpyodvt[a (line 21). If the word xaxovpyobvia is to be interpreted in a
technical legal sense, it would also undermine the possibility of equating
dmo&evodoBon and atimia, because in the sources the atimoi are not described as
kakourgoi. Although convenient to my analysis of the problem, this argument
should not be pushed too far, as the term kakourgoi is also often used simply in the
general sense of ‘wrongdoer’ (Hansen 1976: 38; Todd 1995: 117).

As a final statement, I would like to argue that the literal interpretation of
dmo&evodoBan as ‘to be banished’ not only suits better the tradition represented in
the literary sources, but also works perfectly well in the context of the Cyzicus
decree. Intended to be applied to a citizen, this penalty is heavier than the one
instituted for a foreigner or a metic, which contemplated only the exclusion from
entering the city (lines 24-25: &[av 8¢ &E&]lvog 1 uétowkog, kol Thg mOAewg
epyecBon). This severity of the law against the kakourgoi that were also politai is
easily understandable if one takes into consideration the deep ‘national’ interest of
the polis in supporting the building program financed by Antonia Tryphaena (supra
section 1). They should be the first ones to show a genuine commitment and, if they
failed to act in the proper way, they should be punished accordingly. On the other
hand, in excluding kakourgoi that were foreigners and metics from entering the city,
the decree would make their living in Cyzicus extremely difficult, because it
prevented them from any source of revenue, and so the decision to move to a
different polis would become an attractive option. To put it in a different way: the
kakourgoi were all forced or strongly invited to leave Cyzicus at least until the
completion of the building program. And although the decree omits or at least
remains ambiguous® in what concerns the duration of the interdiction, it is not
improbable that the convicted were free to return to Cyzicus after the works were
finished.
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ERWERB UND VERAUSSERUNG VON GRABSTATTEN
IM GRIECHISCH-ROMISCHEN KLEINASIEN
AM BEISPIEL DER GRABINSCHRIFTEN AUS SMYRNA"

I. Vorbemerkungen

Klar und deutlich fallen nach Gaius die Gréiber als res religiosae grundsétzlich nicht
unter den herkdmmlichen Rechtsverkehr, sie sind res extra nostrum patrimonium.1
Die Religiositit der Grabstitte beginnt mit der Einbringung eines Toten auf einem
Grundstiick, das dem Grableger gehort, durch eine Person, die dazu berechtigt ist,
das Begribnis auf diesem Grundstiick durchzufiihren.” Dennoch belegen zahlreiche
Inschriften, vor allem aus Rom selbst, dass Grabpliatze durchaus gekauft und ver-
kauft werden konnten und dass dieser Erwerb — manchmal unter Angabe des Preises,
der GroBe oder des Verkdufers — auch auf den Grabinschriften selbst vermerkt wur-
de’ Als Beispiel sei hier ein Teil der Inschrift AE 1980, 150 angefiihrt, die in ju-
lisch-claudische Zeit datiert wird.*

Arphocras C(ai) Sulpici Galbae unctor se vivo locum emit sibi et
Corintho denaris XXC et ossuarium denaris CLXXV

An diesem Text wird deutlich, dass der Kéaufer nicht nur fiir 80 Denare einen Grab-
platz erworben hatte, sondern auch noch fiir 175 Denare eine Urne. Wenn man nicht
annimmt, dass damit die Kosten fiir die Errichtung des ossuarium gemeint waren,
wird man von einem Verkauf eines fertigen Grabes ausgehen miissen. Um nun den
offensichtlichen Widerspruch zwischen der Theorie und der Praxis erkldren zu kon-

* Die Forschungen zu diesem Beitrag wurden vom Osterreichischen Wissenschaftsfonds
FWF im Rahmen des Elise-Richter Programms unterstiitzt und dienen als Einleitung zu
einem Projekt ,,Sepulkralstrafen im griechisch-romischen Altertum®, das ebenfalls vom
FWF finanziert wird.

' Gai. Inst. 2,2-9; Pomp. D 18,1,6 pr.

Grundsitzlich dazu Kaser 1978, 22-37 in einer Auseinandersetzung mit Dill 1951; De

Visscher, Le droit des tombeaux romains, Mailand 1963, 52-63.

? U.a. CIL 10, 1746; 4811; CIL 11, 690; 1464; AE 1998, 435; CIL 14, 644 und aus Rom

CIL 6, 2310; 2716; 3636; 4530; 4553 und viele mehr.

Zu diesem Inschriftenkomplex P. Pensabene, Stele funeraria a doppia edicola dalla via

Latina, in: Bullettino della Commissione Archeologica Communale di Roma 86 (1978),

17-38 und Taf. 5; HD 004237 (Epigraphische Datenbank Heidelberg, http://www.uni-

heidelberg.de/institute/sonst/adw/edh/index.html).
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nen, hat die moderne Forschung verschiedene Denkansitze formuliert.” Zunéchst
konnte man mit R. Diill davon ausgehen, dass die inschriftlichen Belege lediglich
Grundstiicke betreffen, die zum Zeitpunkt des Erwerbs nicht religios sind, dann aber
zu Gribern geweiht werden, also als locus purus erworben wurden.® Ebenso wird an
nicht belegte Teile des Grabmonuments gedacht, die — aufgrund des Fehlens einer
Bestattung — auch nicht als religios zu gelten hatten.” Beide Uberlegungen sind
durch die antike juristische Literatur gestiitzt, allerdings bereiten unter diesen Vor-
aussetzungen die VerduBerungs- und Erwerbsverbote Schwierigkeiten, wenn man
nicht annehmen will, dass sie ohnehin nur ,,einschiarfenden* Charakter gehabt hat-
ten.® Daher geht eine zweite Theorie (Kaser) davon aus, dass lediglich das ius se-
pulchri, also das Recht auf Grablege, Gegenstand des freien Rechtsverkehrs sei,
wihrend die Grabstitten selbst diesem entzogen waren.” SchlieBlich muss an dieser
Stelle auch De Visschers Theorie von der relativen Unverduf3erlichkeit der Grabstat-
ten angefiihrt werden: Rechtsgeschifte iiber Grabstétten seien unter Beriicksichti-
gung der sepulkralen Funktion sehr wohl gestattet gewesen, die Verduferungsverbo-
te bezogen sich fast ausschlieBlich auf Familiengréber, bei denen die religio familiae
geschiitzt werden miisse, damit keine aullenstehenden Personen Anteil an dem Grab
nehmen konnten. '

Ein Beispiel fiir eine typische romische Grabinschrift mit einem VerduBerungsver-
bot, das ebenfalls vor allem in den stadtromischen Inschriften zu finden ist, ist AE
1920, 107 (Z.1 und 3-8):"!

1 D(is) [M(anibus)]
3 oo [--- flecerun(t]
matri dulcissim(ae) et libertis libert[abusqu]e privatis Um-
5 briciae Matronic(a)e in quo sepulc[ro ---]lio Apolausto
marito itus, actus, aditus, ambit[us si quils autem hoc
monumentum vendere auft don]at[ionis caJusa abal(i)enare
voluerit infer(r)et virgin[ibJus Vest[alibus] HS XX m(ilia) n(ummum)"

Einen knappen Uberblick bietet etwa Klingenberg 1983, 607-610 mit weiterfiihrender
Literatur.

® So Diill 1951, 200-202.

7 Z.B.Kaser 1977, 29.

Von dieser Theorie geht z.B. Mommsen 1895, 203 aus; s.auch: C. Ferrini, De iure se-
pulchrorum apud Romanos, Opere IV, Mailand 1930, 12.

’ Kaser 1978 68-82.

10 De Visscher 1947-48, 278-288. Auf die Details der einzelnen Theorien sowie die Kritik,
die daran in der modernen Forschung geiibt wurde, kann ich an dieser Stelle nicht ndher
eingehen, lediglich der romisch-rechtliche Hintergrund fiir die folgenden Ausfiihrungen
zu den Inschriften Kleinasiens sollte einleitend klar gestellt werden.

Neue Lesungen durch M.C. Capanna - S. Evangelisti, in: Panciera 2004, 257, Nr. 89.
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Die kaiserzeitlichen griechischen Grabinschriften aus den Stiddten Kleinasiens wei-
sen zu diesen rémischen Inschriften groBe Ahnlichkeiten, in einigen Punkten aber
auch Unterschiede auf, auf die im Folgenden eingegangen werden soll."> Zuvor
seien aber noch zwei kurze einleitende Bemerkungen zum Grabwesen der hellenisti-
schen Stidte gestattet. So interessant die hellenistischen Grabinschriften aus griechi-
schen Poleis fiir Fragen der Familienstruktur sein konnen, fiir das vorliegende sa-
chen- und obligationenrechtliche Thema bieten sie kaum Auskiinfte. Sie sind — ab-
gesehen von den Epigrammen — kurz gefasst und bewirken meistens nur eine Identi-
fizierung des Grabes. Verwertbare Informationen iiber Verdulerung oder Erwerb
oder entsprechende Verbote lassen sich nicht entnehmen. Interessanter sind jedoch
die Grabinschriften aus Lykien. Die moderne Forschung konnte iiberzeugend nach-
weisen, dass der Ursprung der Grabstrafen, die auf den kaiserzeitlichen Grabsteinen
so charakteristisch an vielen Orten des Reiches vertreten sind, wohl dort zu finden
ist. Dariiber hinaus weisen bereits spédthellenistische Grabinschriften vielfach auf
Gemeinschaftseigentum an Sarkophagen hin, das von Kolb mit materiellen Uberle-
gungen begriindet wird. Auskiinfte iiber den Grund, auf dem diese Sarkophage ge-
standen sind, werden allerdings nicht gemacht. Herauszustreichen ist auch in Lykien
die Rolle der Archive, die bei den Verkdufen und Vergaben der Grabrechte mitwirk-
ten. Auf diese Praxis werden wir im Laufe der Besprechung der Eigentumsiibertra-
gung bei den Inschriften der griechischen Stadte noch zu sprechen kommen."*

Eine erste noch recht oberflachliche Untersuchung und Aufnahme der Grabin-
schriften im Rahmen der Vorbereitung eines Forschungsantrages hat gezeigt, dass in
den einzelnen Stidten Kleinasiens jeweils sehr starke lokale Traditionen auszuma-
chen sind, die man besonders gut an den verschiedenen Strafklauseln und deren
Zusammenstellung zeigen kann. Dafiir wurde zunéchst ein Katalog der verschiede-
nen Verbote erstellt. Im Rahmen dieser Aufnahme wurden auch Angaben zum Er-
werb der Grabstitte eigens festgehalten, die die bereits erwarteten lokalen Unter-
schiede aufzeigten.'” Fiir den vorliegenden Beitrag wurde Smyrna als Beispiel aus-
gewihlt, da die Grabtexte aus dieser Stadt eine grofle Vielfalt von Klauseln aufwei-

,Den Totengdttern. ... errichteten (dieses Grabmal) fiir die geliebte Mutter und die per-
sonlichen freigelassenen Manner und Frauen der Umbricia Matronica, zu welchem dem
Ehemann ... Apolaustus Zugang gewihrt wird. Wenn aber jemand dieses Grabmal ver-
kaufen oder unter dem Titel einer Schenkung verdufern will, soll er den Vestalinnen
20.000 Sesterzen zahlen.* Zu den grammatikalisch schwierigen Zeilen 2-3, deren genaue
Erlduterung fiir die Interpretation des VerduBerungsverbotes nicht relevant ist, siche M.C.
Capanna - S. Evangelisti, in: Panciera 2004, 257.
13 Einfiihrend: Hirschfeld 1887; Keil 1908; Stemler 1909. Am Beispiel der Grabinschriften
von Hierapolis erldutert Ritti 2004 die Praxis des Grabschutzes in Kleinasien.
' Kolb 2008, 367-373 (Grabinschriften und Gesellschaftsstruktur); Zimmermann 1992,
142-167 (GrabbulBien); Schuler 2002, 261-276; Schweyer 2002.
Ich habe bewusst in die Untersuchung diejenigen Texte nicht aufgenommen, in denen die
Auskunft iiber das Eigentum an der Grabstitte lediglich mit €611 und dem Genitiv eines
Namens angegeben ist, da sie iiber den Erwerb der Grabstitte keine Auskunft geben.
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sen. Im folgenden werden aber immer wieder auch Texte aus anderen Stiddten hin-
zugezogen, um Besonderheiten erldutern zu konnen.

II. Quellenlage

In Smyrna sind Bestitigungen des Kaufes sehr hdufig auf Inschriften erhalten. Ent-
weder im Aorist Partizip in der Form dyopdoag oder als Pradikat fydpace und
Nydpaco finden sich aus einer Menge von ungefihr 340 edierten kaiserzeitlichen
Grabinschriften insgesamt ungefahr 30 Belege dieser Art fiir den Kauf einer Grab-
stitte.'® Dazu kommt in vielen Fillen die — wohl auch fiir das eigene Ansehen wich-
tige — Angabe iiber die Errichtung oder Reparatur der einzelnen Teile des Grabes
und der Widmung dieser Teile. Die folgende Inschrift .Smyrna 220 stammt aus
einem Weingarten in Smyrna und ist heute verschollen, der Text ist aber in den
Skizzenbiichern von J. Keil erhalten (IV 219).

1 A. Zxpeifoviog Mevé[[Aa]]-
Aoog dyopaoog {og) mapa
™" Karitovog 16-

TOV KOLTEGKEDOIG O, EVGO-

5 plov kol Kopdpoy Kol kKAEl-
LOKeL KO GOPOV LOAIVIV KOl
BopakeTov £0vTd Kol Yovot-
Kl kol Tékvorg kol Opéppon-
ow."”

L. Scribonius Menelaos bestitigt, von C. Capito den Grabplatz gekauft und darauf
eine Grabnische, eine kamara'®, eine Treppe, eine Sarkophag und eine Sockelmauer
errichtet zu haben. Abgesehen von den Schwierigkeiten, den Aufbau des Grabes zu
rekonstruieren, interessiert hier besonders der Vermerk, den Grabplatz gekauft zu
haben. Bereits dieser Text ist aber in einem Detail nicht nur fiir Smyrna untypisch:
Es ist auch der Verkédufer des Grabes angegeben. Dies passiert in griechischen Grab-
inschriften nur selten.'” Hier zeigt sich deutlich, dass auf den Grabinschriften be-
wusst nur ein Auszug aus dem eigentlichen Kaufvertrag publiziert wurde. Auch der

16 1.Smyrna 190; 191; 196; 198; 220; 229; 234; 245; 250; 255; 257; 258; 260; 300; 332; 337
(&yopdoag); 202; 241 (dyopdoaca); 195; 214; 235; 243; 244; 252; 322; 325 (ydpoce).
,lch, L. Scribonius Menelaos, der den Grund von C. Capito kaufte, habe eine Grabni-
sche, eine kamara, eine Stiege, einen Sarkophag aus Miihlstein und eine Sockelmauer fiir
mich, meine Frau, meine Kinder und meine Zoglinge errichtet.*

'8 Zu diesem Grabtypus vgl. Kubinska 1968, 94-99.

Eine Ausnahme bilden die Grabinschriften aus Aphrodisias, wo der urspriingliche Grab-
inhaber bei der parachoresis und der synchoresis héufig angegeben ist, u.a. IAph2007
11.512; 12.411; 12.805; 11.32; 11.103; 12.211; 12.508. Zum Rechtsvorgang siche unten
bei Anm.64.
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fiir den Kaufvertrag notwendige Kaufpreis wird auf den kleinasiatischen Grabin-
schriften nur in einem einzigen Fall in einer Inschrift aus Halikarnassos erwihnt.*

An dieser Stelle muss eine wichtige Unterscheidung getroffen werden. Die hier
zur Diskussion gestellten Grabinschriften bestitigen zwei Rechtsvorgénge: Einer-
seits gibt es in den Texten hiufig Hinweise auf einen Kauf, in manchen Fillen dezi-
diert einen Kaufvertrag. Andererseits ist in der Grabinschrift selbst auch eine
Rechtsurkunde zu sehen. Die Vorschriften, die der Errichter des Grabes selbst iiber
die Belegung des Grabes und verschiedene Verbote macht, sind jedenfalls bindend.
Uber den Geltungsgrund dieser Anordnungen gibt es verschiedene Theorien in der
modernen Forschung, mit Kaser wird man weitgehend von einem einseitigen,
rechtsschopferischen Akt im Rahmen der Privatautonomie ausgehen kénnen, zu dem
meines Erachtens noch die Bestétigung verschiedener Anordnungen durch die Stadt
kommen muss.”’ Uber beide Vorginge, den Kauf und die Graberrichtung, wurden
Urkunden ausgestellt, die — wie am Schluss meiner Ausfiihrungen zu zeigen sein
wird — in die stddtischen Archive aufgenommen wurden.

Bestdtigungen des rechtméfigen Kaufs eines Grabes oder eines Teils eines Gra-
bes finden sich auch in anderen Stiddten: Fiir die Verwendung des Verbs dvéopan
haben wir zahlreiche Belege aus dem kaiserzeitlichen Lykien (v.a. Xanthos) oder
aus Aphrodisias, aber auch vereinzelt aus Halikarnassos, Herakleia Salbake oder
Tralles.”> Das Verb npiapot, das sowohl fiir Freilassungen in Mittelgriechenland
héufig verwendet wird, als auch fiir den Verkauf von Immobilien in Makedonien
oder in dem Register aus Tenos, findet sich im Zusammenhang mit dem Kauf von
Grabstitten selten. Eine Ausnahme bilden zwei Inschriften aus Agina, IG IV 40 und
41, von denen die letztere von Rangab¢ auf das 4. Jh. v. Chr. datiert wird und somit
den einzigen klassischen epigraphischen Beleg fiir den Erwerb einer Grabstitte
darstellt.”® Eine lokale Besonderheit ist in Herakleia Salbake festzustellen, wo der
Kauf der Grabstitte regelméBig im Passiv bestitigt wird: 1) 8xn fyopdodn vro ...

2 SEG 4, 193; McCabe, Halikarnassos 144: to uvuo Anun[tpioc] | tic ®1hokdiov k[od
wv] | tévov adtic AnfoAlolvidov xoi TomAiov [...] P @wmedunv mopd
Avol[ox]ovpidov 100 Avel[vkA|ntov dnvapiol]v tevia]kosiov. ,,Das Grab der Deme-
tria, Tochter des Philokalos und ihrer Kinder, Apollonides und Publius ... erwarb ich von
Dioskourides, Sohn des Anenkletos um 500 Denare.” Interessant ist, dass die Grabin-
schrift aus Halikarnass zwar den Verkdufer und den Kaufpreis nennt, nicht aber den Kéau-
fer. Dieser mag der Ehemann der bestatteten Demetria, oder ein anderer Angehdriger
gewesen sein, dessen eigene Bestattung auf einer zweiten Inschrift am Grabmal gerithmt
wurde.

! Kaser 1978, 22-26.

2 CIG 3113 (Teos); I.Assos 74; 1.Sinope 160; I.Laodikeia am Lykos 111; Robert, Et.Anat.

363,1; TAM II 50; 330-333; 351; 619; 733; 752; 954, TAM III 671 (Termessos); Robert,

La Carie II 109 (Herakleia Salbake). Der Terminus wird aber auch in Smyrna verwendet:

[.Smyrna 232; 298.

Der Terminus mptopon taucht auch in Milet auf (McCabe, Milet 511, Z.1); dazu in einem

Verkaufsverbot in Phrygien, MAMA 6, 325 und in Sizilien, JIWE 2, 360.

2% Robert, La Carie 11 92b; 107-111 und 164 aus Apollonia Salbake.

23
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[.Smyrna 235 enthélt einen Hinweis auf den Kaufvertrag und den Umfang des Kauf-
gegenstandes:

1 Odlnelo Aypunmelvo <n>-
YOpa.GO TO POV TT-

Qv 6LV TOAg GOPOTG, MG
Kol ) @vN mepléyet, Eo-

5 vtf kol T Gvdpl kol
téxvolg kol £xydvolg. [unl-
devog €xovtog AmaAL<0>Tpl-
Aot oOTo. 108 un, dwoet
Mntpi Bedv

10 Zuodnvij <*> ¢’

Ulpia Agrippina bestitigt, das Heroon zusammen mit den Sarkophagen gekauft zu
haben, ,,s0, wie es der Kaufvertrag enthalt”. Ublicherweise wird die Formulierung
ag ... teptéyet, die sowohl epigraphisch als auch in den Papyri belegt ist, verwendet,
um auf einen Vertrag, ein Testament, oder eine andere relevante Vereinbarung zu
verweisen, deren Bedingungen damit klar geltend gemacht, aber nicht direkt wie-
derholt werden. So wird hier auf den Inhalt des Kaufvertrages verwiesen, der natiir-
lich den Umfang des Kaufgegenstandes enthielt. Dies ist auch bei anderen derartigen
Verweisen in Grabverkdufen der Fall. In den mittelgriechischen Freilassungsin-
schriften des 1. Jh. v. Chr. wird in dieser Art und Weise auch auf die Bedingungen
der Freilassung verwiesen. Die gleiche Technik der ,,Querverweise® (cross-
references) ist aus dem Bereich des 6ffentlichen Rechts hellenistischer und kaiser-
zeitlicher Poleis gut bekannt.”® Fiir uns oft nicht nachvollziehbar, da die Quellen
fehlen, werden Dekrete, Gesetze oder andere Vorschriften ebenso angesprochen wie
Ausschreibungsbedingungen und vieles mehr, und damit zu einem unabdingbaren
Bestandteil des vorliegenden Beschlusses oder Vertrags gemacht, ohne sie im Detail
noch einmal wiederholen zu miissen. Wer Néaheres wissen wollte, war wohl auf die
Archive verwiesen, wie dies auch in einer vergleichbaren Grabinschrift aus Kandyba

2 Ich, Ulpia Agrippina, kaufte das heroon zusammen mit den Sarkophagen, so wie es im

Kaufvertrag enthalten ist, fiir mich, meinen Mann, Kinder und Nachfahren. Niemand hat
(das Recht) es zu verduBern. Wenn (er es) aber doch (tut), soll er der meter theon in Sipy-
los 500 Denare geben.

%6 Zu den Grabinschriften vgl. TAM V 2, 1106 (Thyateira); TAM IV 1, 276 (Nikomedia).
Zu den Freilassungsinschriften siche z.B. FD III 6, 133 (Delphi, ca 75 v. Chr.); SGDI 11
2208 (Delphi, ca. 50 v. Chr.). Verweis auf einen Kaufvertrag eines Grundstiicks in einem
Ephebenkatalog aus Halai (SEG 3, 421, 2. Jh. n. Chr.). Verweis auf ein Testament:
IAph2007 12.803 (Aphrodisias, 1. Jh. n. Chr.). Siche auch die Verweise auf die Bedin-
gungen der Stiftung des C. Vibius Salutaris (I.Ephesos 27, 2. Jh. n. Chr.) auf den Basen
der gestifteten Statuen (I.Ephesos 28-35).
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ausgedriickt ist. In der letzten Zeile des Texts findet sich dort der Hinweis darauf,
dass der Verkauf ,,eingetragen*, also archiviert, ist.”’

III. Kéufer und Verkdufer

Wer waren die am Kauf beteiligten Parteien? Zu den Verkdufern kann man keine
zusammenfassenden Angaben machen, da sie — wie bereits eingangs erwihnt — in
den meisten Fillen nicht genannt werden. In Smyrna ist es lediglich die hier vorge-
legte Inschrift I.Smyrna 220, der wir entnehmen koénnen, wer der Verkdufer des
Grabplatzes war: C. Capito verkaufte an den romischen Biirger L. Scribonius Mene-
laos. Wenige Beispiele sind aus anderen kleinasiatischen Stddten erhalten, darunter
ein interessanter Text aus Aphrodisias: Eine Sarkophaginschrift (IAph2007, 13.112)
berichtet vom Kauf eines Weinbergs, der bislang keine Grabstitte enthielt, auf dem
aber jetzt ein Sarkophag aufgestellt werden sollte, und nennt den Verkiufer.”® Zwei
lykische Inschriften belegen den demos als Verkdufer der Grabstitte. Die Inschrift
TAM II 752 ist einer der frithesten Belege fiir die Bestitigung des Kaufes einer
Grabstitte.”” In diesem Fall wurde wohl 6ffentliches Land an die Grablegerin Lais,
Tochter des Apollonios, die eine Biirgerin der Stadt war, verkauft.”” Auch andere
Moglichkeiten der VerduBerung durch Stiddte sind moglicherweise nachzuweisen:
An manchen Stellen bestdtigen Grableger, ein verfallenes Grab gekauft und wieder
hergerichtet zu haben. Fraglich ist, ob sie dieses von den urspriinglichen Eigentii-
mern direkt erwarben — wére in diesem Fall ein Verfall des Grabes wirklich zu er-
warten? — oder ob derartige Grabstitten irgendwann in 6ffentlichen Besitz iibergin-
gen und dann von der Stadt unter Mitwirkung der Archive wieder verdufert wurden.
Eine bislang unpublizierte Urkunde aus Kyaneai zeigt, dass der Anspruch auf ein
Grab mittels einer Urkunde auch nach Generationen noch geltend gemacht werden
konnte. Zu Recht weist Kolb aber darauf hin, dass der Wechsel des Besitzers bei
Grébern eigentlich selten belegt ist, da gerade in diesem Bereich die Tradition hoch

7 Unter anderem TAM 11 752, siehe unten Anm. 29. Zur Technik der ,,Cross-References®:
M. Gagarin, Writing Greek Law, Cambridge 2008, 142-143.

28 JAph2007 13.112, Z.1 : Grabinschrift des M. Aurelius Polychronios Charmides (Aphro-
disias, kurz nach 212 n. Chr.): [oiv]onédny @vcato Kotve kevar avéviogo Map(kog)
Adp(Mhog) TToAvypoviog Xopuidng, ... ,Einen Weingarten erwarb neu, leer und ohne
frithere Bestattungen Marcus Aurelius Polychronios Charmides, ...“. Dazu Robert 1965,
196 und BE 1966, 411, der den Text in dieser Rekonstruktion fiir zweifelhaft hélt.

2 TAM 1I 752 (Kandyba, 1. Jh. v. Chr.): 10v tdoov ¢ovicato Aaig AmoAlwviov
Kavd0Bioa | mopd KovdvBéov 1o[B] dAuov eantfi kol avdpt kot yavBpd | kol tékvorg
xai olg &v ov[vlxwpion. | | Gvi dvayéypantal. ,Das Grab erwarb Lais, Tochter des
Apollonios, Biirgerin von Kandyba, vom demos der Kandybeer fiir sich, ihren Mann, den
Schwiegersohn, die Kinder und diejenigen, denen es zugestanden wird. Der Kauf wurde
aufgezeichnet.

3% So auch TAM 11 41¢, Termessos, 149 n. Chr.; Robert, La Carie I1 109 aus Herakleia Sal-
bake, wohl 3. Jh. n. Chr. In den stadtromischen Grabinschriften ist die Angabe des Ver-
kaufers durchaus tiblich, wie unter anderem CIL 6, 4881; 4975; 4983; 4996, 5001; 5014
belegen.
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gehalten wurde.”! Allerdings ist diesem Befund das hiufig anzutreffende Verduf3e-
rungsverbot entgegenzusetzen, das doch deutlich die Furcht vor der Unterbrechung
des geregelten Totenkultes durch die eigene Familie oder die Erben zeigt.

Betrachtet man die Liste der K&ufer in Smyrna, kann man vorsichtig festhalten,
dass mehr romische Biirger den Kauf der Grabstitte auf der Grabinschrift selbst
festgehalten wissen wollten, als Smyrnéder ohne das rdmische Biirgerrecht (etwa im
Verhiltnis 3:1).32 Interessant ist dabei, dass sich unter 23 Romern zumindest fiinf
finden, die wohl beide Biirgerrechte — das romische und das der Stadt Smyrna —
hatten und diese Tatsache auch betonen wollten.” Natiirlich kénnen auch unter den
anderen namentlich genannten Romern Biirger von Smyrna gewesen sein, die aller-
dings keinen besonderen Wert darauf legten, ihr griechisches Biirgerrecht eigens
hervorzuheben. Unter den eingangs geschilderten Voraussetzungen, dass ndmlich
die Fragen des rechtlich korrekten Erwerbs einer Grabstétte eher ein Problem des
romischen Rechts als des griechischen Rechts gewesen zu sein scheinen, mag dieser
Befund ein erster vorsichtiger Hinweis darauf sein, dass wir es hier mit romischem
Einfluss zu tun haben.

IV. Gegenstand des Kaufes

Im Mittelpunkt der néchsten Uberlegungen stehen Art und Ausstattung der Kaufob-
jekte. Zunachst gab es natiirlich die Moglichkeit, ein Grundstiick zu erwerben, auf
dem dann in weiterer Folge ein oder mehrere Gréber errichtet werden sollten. Das
Grundstiick konnte in seinen Ausmalen beschrieben sein. Manchmal ist auch davon
die Rede, dass es umgrenzt war, normalerweise aber wird es einfach als ténog ange-
fiihrt, wie dies auch [.Smyrna 220 der Fall ist.”* Selten findet sich eine genaue Lage-
beschreibung des Platzes, die ja bei normalen Grundstiickstransaktionen notwendig
im Kaufvertrag enthalten war.”> Der Grund dafiir wird aber auch in der Art der In-
schrift gelegen sein: Die Grabinschrift vor Ort musste nicht notwendigerweise den
Platz definieren, der Kaufvertrag wird das aber selbstverstdandlich getan haben. Ver-

w

' Kolb 2008, 369-370.

32 I.Smyrna 190; 191; 202; 214; 220; 228; 232; 234; 235; 250; 252; 258; 260; 298; 322;
332; 356 (romische Biirger); I.Smyrna 195; 196; 255; 257; 284; 300; 325; 337; 241
(Smyrnéer ohne das romische Biirgerrecht).

33 1.Smyrna 243; 244; 246; 251; 258. Zur Begrenzung von Grabstétten Kubinska 1968, 135-
138.

# Vgl. Keil 1908, 537-542 und 544-548 zur Umgrenzung eines Grabes. Die Angabe der

Ausdehnung der Grabstitte, die fiir romische Grabinschriften so typisch ist, findet sich in

den kaiserzeitlichen Inschriften Kleinasiens selten. Ich danke A. Chaniotis fiir den Hin-

weis auf SEG 52.1227; L.Sinope 136; I.Pessinous 153. Vgl. Kubinska 1968, 139-141.

Verwiesen sei hier allerdings auch auf die Horoi aus Athen, I1G II* 2566; Kerameikos 111

A 13 und 14, allesamt aus dem 4. Jh. v. Chr., die Grof3enangaben enthalten.

Eine derartige Lagebeschreibung zeigt z.B. .Smyrna 198, die Grabinschrift eines Nume-

rius, der einen témog weilog erstanden hat. Kurz und biindig wird angegeben, dass der

Platz hinter dem Polyandrion lag (Z.2).

35
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schiedene Eigenschaften des Grabplatzes werden aber auch in den Grabinschriften
genauer beschrieben, wie I.Smyrna 234 zeigt:

1 Novuéprog [Tpwoiog Trépo-
VoG Gyopdoog TOToV TEPLot-
KOBOUNUEVOV TOTYO1G TEC-
capot, YiAdy, kabopdv, Ty Ko-
5  uépav kol 1o &v Tt Evedpt-
O KOTECKEDUGEV E0VTML
kol [pwotor Kvidion tfit yovou-
Kl ko 1oig 18{o1g.*

Numerius Prosius errichtete fiir sich und seine Frau Prosia Knidia, sowie weitere
Familienangehorige eine Grabanlage, nachdem er zuvor einen Grabplatz erstanden
hatte. Der Platz selbst war mit Mauern umgeben und unbebaut, wie zahlreiche Ver-
gleichsbeispiele des terminus yiAdg vor allem auch aus papyrologischen Quellen
zeigen.’” Der Kauf eines Grundstiickes zur Errichtung eines Grabes ist in Smyrna
zwOIf Mal belegt, davon sieben Mal mit der ndheren Bezeichnung yiAdg (in dieser
Haufigkeit ist der Terminus in Smyrna einzigartig und scheint auch zu den eingangs
erwihnten lokalen Traditionen zu gehoren).”® Interessant ist das zweite Adjektiv,
koBopdc, das in Verbindung mit ténoc mehrfach verwendet wird. Wihrend die
hellenistischen Belege aus zwei Heiligtiimern in Delos und Thasos™ von einem
»sauberen Platz* im eigentlichen Sinn des Wortes ausgehen — £uBdAAlerv ist verbo-
ten —, ist dies wohl nicht die Bedeutung des Terminus in Grabinschriften. Der Be-
griff findet sich noch ein zweites Mal in den Grabinschriften von Smyrna, Kubinska
interpretiert ihn als ,,sans aucune plantation, sans constructions®, eben wie \UL?\,(,)Q.M)
Moglicherweise findet sich hier aber ein Hinweis auf die romische Terminologie des
LHlocus purus®. Es wurde also ein Grundstiick verkauft, auf dem bislang noch kein
Grab errichtet worden war und das damit dem Rechtsverkehr noch nicht entzogen
war.*! Die Tatsache, dass nur das Grundstiick gekauft wurde, die Aufbauten aber

3¢ Numerius Prosius Stephanus, der den von vier Mauern umfriedeten Platz unbebaut und

rein gekauft hat, errichtete die kamara und die Grabnischen darin fiir sich, Prosia Knidia,
seine Frau, und (seine) Angehdrigen.*

37 Kubinska 1968, 95,102 und 132; Preisigke, Worterbuch 11, s.v. y1Adg. Siehe unter ande-
rem: CPR 28, 22; P.Oxy 72 A, 15; 984, 60; 4586, 32.

38 Unter anderem 1.Smyrna 194; 198; 241; 255; 257; 300; 337; 496.

3 Delos: SEG 23, 498, Z.4: 3. Jh. v. Chr.; Thasos: IG XII 8, 265, Z.3: 4. Jh. v. Chr.

40 Kubinska 1968, 132 mit weiteren Beispiclen aus Ephesos, wo das Grundstiick als dvetog
definiert wird. I.Ephesos 1655 und die weiteren Texte, die ihr nicht zugénglich waren,
L.LEphesos 2217 D; 2218 B; 2222 A; 2446 bezichen sich ohne Zweifel auf Grundstiicke
ohne weitere Bauten.

1 So auch Keil 1908, 565 und Hirschfeld 1887, 134. Vgl. dazu IAph2007 13.112, oben in
Anm.28.
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dann auf Kosten des Grablegers errichtet wurden, scheint in diese Richtung zu wei-
sen.* Die Bezeichnung einer kopudpao als ,,rein (I.Smyrna 245) konnte ebenso auf
die RechtméaBigkeit des Erwerbs hinweisen, wie die Erklarung, dass ein Grabmal,
das fertig erworben wurde, frei von Leichnamen war (I.Smyrna 214). In beiden
Féllen wird — obwohl es moglicherweise nicht zwingend notwendig war — betont,
dass die Kdufer und Graberrichter nicht etwa gegen ein Gesetz oder die bestehenden
VerduBerungsverbote verstoen hatten. Nachdem der leere Grund gekauft worden
war, musste das Grabmal darauf errichtet werden. Meines Erachtens dienen aber die
Angaben zu dieser Errichtung auch der Selbstdarstellung der Grableger, die oft auf
die umfangreiche Ausstattung hinweisen.*

Ebenso wie den Grund konnte man auch ausschlie8lich die Gebdude oder die
Sarkophage, die sich darauf befanden, kaufen, wenn auch in vielen Fillen Gebdude
und Grund gemeinsam erstanden wurden, wie dies in dem oben angefiihrten Grab-
text der Ulpia Agrippina (I.Smyrna 235) erldutert wird. Nicht immer wird also der
Grund, auf dem das Grab errichtet wurde, derselben Person gehort haben, wie die
einzelnen Elemente des Grabes.** Wo in einer Grabinschrift vom Erwerb oder Besitz
eines ganzen Grabmals gesprochen wird, wird wahrscheinlich auch der Grund ein-
geschlossen gewesen sein. Dort, wo nur ein einzelner Sarkophag oder noch kleinere
Teile gekauft wurden, wird dies nicht automatisch anzunehmen sein. Deutlich wird
dies meines Erachtens unter anderem an der Inschrift .Smyrna 196, in der Aktiakos,
Sohn des Hermogenes aus der Phyle Ammonis ein évooptlov kauft, also eine einzel-
ne Grabnische. Damit es nicht zu Verwechslungen kommt, definiert er sie als dieje-
nige Nische unter der Inschrift.*’ Auch in I.Smyrna 219 scheint diese Situation vor-
zuliegen: P. Didius Polybios, der die Grabanlage fiir sich, seine Frau und seine
Nachfahren errichtet, gestattet Nike und ihren Angehdrigen jederzeit den Zugang zu
deren eigener Grabnische.*®

2 Eine Inschrift aus Thyateira, datiert in trajanische Zeit, verwendet ebenfalls den Termi-
nus témog kobopdc und ist gleichzeitig eines der wenigen Beispiele fiir eine genaue An-
gabe der Lage des Grabs. (ClJud 2,752): Die Frage, ob diese Inschrift eigentlich zu den
jidischen Inschriften zu z&hlen sei, wurde nicht immer positiv beantwortet. Im Corpus
wird — neben der Nennung des Sabbateion — auch die Betonung der Reinheit des Ortes
als Argument dafiir verwendet. Auch hier kdnnte aber meines Erachtens der oben ange-
fithrte romischrechtliche Hintergrund vorliegen.

Y In gleicher Weise unter anderem: I.Smyrna 220; 250; 255; 257, 258; 337.

* Gerade in den rémischen Rechtsquellen finden sich umfangreiche Uberlegungen zu die-

ser Ausgangslage, da das Recht auf Zugang zu den Grabstitten gewihrleistet sein muss-

te. Auch die Grabinschriften bieten Beispiele fiir die Regelung des aditus: AE 1920, 107

(AE 2004, 280; Rom). Siche den Text oben bei Anm.12.

Auch wenn es dabei — vergleichsweise — um eine kleine Einheit geht, wird der Kauf auch

als S0 TV dpyeiwv beschrieben, also unter Mitwirkung der Archive in Smyrna, vgl. da-

zu unten ab Anm. 76.

I.Smyrna 219, Z.7-9: ... &o0bong Netlxng kol todv Nixng idiov | [elc]odov kol €€odov

npog 10 1810V Evedprov | dvenikwAHTwE. ..., wobei Nike und die Angehorigen der Ni-

ke Zugang und Ausgang zu ihrer eigenen Grabnische ungehindert haben.*

45
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Interessant sind nicht zuletzt drei Texte aus Smyrna, in denen ausdriicklich be-
stitigt wird, dass ein verfallenes Grabmal, ein fpdov Sramepopnuévov, gekauft
wurde (I.Smyrna 259-261). Dieses wurde in weiterer Folge wieder hergerichtet und
neu belegt. Petzl vermutet, dass der Stein 260, der zunéchst als Inschrift aus Magne-
sia am Sipylos ediert worden war, in Z.1-9 eine frithere Inschrift trug, die ausradiert
wurde, um dem neuen Text Platz zu machen.*’ Ob dies allerdings die Grabinschrift
des Vorbesitzers des Heroons war, bleibt ungekldrt. Was mit den Leichnamen der
Vorbesitzer geschehen war, entzieht sich ebenfalls unserer Kenntnis, allerdings
nimmt Kolb zumindest fiir Patara an, dass die Gebeine der Vorbesitzer in einer Ecke
des Sarkophags weiter bestattet blieben.”® Ein Entfernen der Leichname oder Kno-
chen wire jedenfalls nicht nur als unmoralisch betrachtet worden, sondern — zumin-
dest nach romischem Recht — auch strafbar gewesen. Das Verbot, dieses zu tun,
findet sich dezidiert ausgesprochen auch in einigen Grabinschriften.** Grundsitzlich
beweisen Texte wie die bereits angesprochene Inschrift I.Smyrna 214, dass auch in
Smyrna Uberlegungen zu dieser Frage angestellt wurden. In Z.2-3 wird ausgefiihrt,
dass das Grab frei von Leichnamen gekauft wurde.

V. VerduBerungsverbote

Wihrend der rechtméBige Erwerb der Grabstitte nur in wenigen Inschriften betont
wird, finden sich andererseits wesentlich hiufiger Verbote, die diejenigen mit Stra-
fen bedrohen, die eine Grabstitte verkaufen oder kaufen. Derartige Verbote sind
typischerweise so formuliert wie in I.Smyrna 214:

TaABrog Tepvog 10 pvnueiov
Nyépoacev kobopdv dmd TTm-
HoTOV €00Td kol T ovpuPle
Zoof kol Tékvolg Kol £yyovols
5 o Opéppact undevog €[y Jovog

£té[po]v €€ovoiav TTdpo GALO-
TpLov elcevevkelv eig 10 uvnuel-
ov 1 armaAdotpidoart. oV O¢ Tig
Toluncel tTwAficot 1O pvnuelov

47 1.Smyrna 260 und S.116.

* Kolb 2008, 370 und Anm. 1670.

4 D 11,7,8 pr. (Ulpianus, Ad Edictum 25) hilt fest, dass es dem Eigentiimer des Grund-
stiickes nicht frei stand, bestattete Personen wieder aus dem Grab zu entfernen. D
11,7,39: In einem Edikt der Divi Fratres wird deutlich gemacht, dass es zwar verboten
war, die Gebeine eines Toten aus demjenigen Sarkophag zu entfernen, der sein Grab bil-
dete, dass man aber durchaus den Sarkophag als Ganzes versetzen diirfe. Das Verbot, To-
te aus dem Grab wieder zu entfernen, tritt gehduft in Aphrodisias auf, siche den Index
IAph2007 s.v. éxBdntw, findet sich aber auch in Ephesos (I.Ephesos 3276 und 2299,
2468), Athen (IG II* 13211, 13217-13219, 13221, 13222, 13227), oder Kyzikos
(I.Kyzikos 248) und Mylasa (I.Mylasa 476).



258 Kaja Harter-Uibopuu

10 1 étepov mtdpo. Oeivor, drodmoet
[—1? Ounpeio [velpovoie * By’ ™

Hier ist das VerduBerungsverbot in Verbindung mit dem fiir Grabinschriften so
charakteristischen Verbot der Fremdbestattung gesetzt. Dabei ist flir Smyrna festzu-
halten, dass das VerduBerungsverbot bei weitem haufiger zu finden ist, als das Ver-
bot der Fremdbestattung.”' Auch die Inschriften von Ephesos zeigen das VerduBe-
rungsverbot sehr oft, daneben finden sich vereinzelte Belege vor allem in Ionien,
wihrend die karischen Stddte, auch wenn sie zahlreiche Inschriften mit Verbotsklau-
seln bieten konnen, kaum Belege fiir diese Art des Verbotes zeigen. Als Vergleich
dazu sei festgehalten, dass sowohl die stadtromischen Inschriften dieses Verbot
héufig aufweisen, als auch andere Grabinschriften aus Italien, v.a. in Campanien und
Latium und in Venetien (Aquileia), dazu kommen verstreute Nachrichten aus den
Provinzen.’

Am detailliertesten wird das VerduBBerungsverbot in I.Smyrna 210, der beriihm-
ten ,,Origanion® Inschrift ausgefiihrt.”® Der Grabinhaber, dessen Name nicht erhalten
ist, errichtet ein mnemeion fiir sich, seine Frau und seine Angehdrigen.

OoAfot kol To1g 16101¢ Ao O Kol TOVTO TO
wnufiov kAnpovépmt ovk dkodovbicet:
undevi 8¢ ¢€€otm 10010 TO VN uf-
ov 1} ué€pog Tt adToD UATE TWAR GO UNTE
5  petaBeivon pfte éEodhotpidoon unte 86-
Aot movnpdt Tt To[t oot opotimg 8¢ undevi £&-
£6Tm dyopaoot oOTo T OAML TOVNPOL T TOLHGHL.
T@® O& VREVAVTIOV TOVTOLG TL TONGOVTL T T®-
Moavtt §j petoBévtt | 36Amt movnpdt T1 totcay-
10 71 ufte ¥ ein Both phAte koprovg ¢k i 7 éx Oo-
Adoong ihapovg e 8éEacbaut, of te Beol ol 0Vpd-

50" Salvius Semnos erwarb das Grabmal frei von Leichnamen fiir sich und seine Gattin,

sowie die Kinder, Nachkommen und Zoglinge. Niemand anderer hat das Recht, einen
weiteren Leichnam in das Grabmal einzubringen oder es zu verduflern. Wenn aber je-
mand es wagt, das Grabmal zu verkaufen oder einen anderen Leichnam zu bestatten, soll
er der Gerousia im Homerion 2500 Denare zahlen.* Zum Homerion vgl. Strab. 14,37 und
Cic. Pro Arch. 8,19.

In Aphrodisias zum Beispiel ist der Befund genau umgekehrt.

CIL 6, 13104 (Rom), Z.10-13: Si quis autem | hanc memoriam vendere voluerit | vel do-
nare sive de nomine afb]jalilenare inferet arce pontificum HS [C] m(ilia). ,,Wenn aber
jemand dieses Grabmal verkaufen will, oder verschenken, oder unter einem Titel verdu-
Bern, soll er der Kasse der pontifices 100.000 Sesterzen zahlen.*

I.Smyrna 210, dazu v.a. Robert 1977, 43-54, wobei die Bemerkungen zum wilden Majo-
ran in Smyrna und zum mdglichen Zweitnamen des Grablegers hervorzuheben sind (53-
54).

51
52
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V101 KOl 01 KOThL TG SOUUOVEG KEYOAMUEVOL OTD-
L kod yéver o01od eincav: kol 0 Topd Todta Totcog i mo-
Moog f| netabeic ) dyopdcog dmoteicdtm it Zpvp-

15 vaiwev yepovoig dpyvpiov dnvépia dioyxetiio kol Td- ‘Opry[al-
1 éne€edevoou[évan —]yuna dpyvpiov Viov.
dvépra yeihor, kol 008¢[v ooov —]. .NT.NK[—].**

Weder interessieren den Grabinhaber die Moglichkeit der Bestattung nicht berech-
tigter Personen, noch — um einige weitere ,,Gefahren® zu zitieren, die von antiken
Grablegern erkannt werden — die Beseitigung oder Zerstorung des Grabmales, das
Ausschlagen der Inschrift oder allgemein die Offnung des Grabes. Er kiimmert sich
ausschlieflich um eine mogliche VerduBerung und verbietet wortreich, das ganze
Grab oder auch Teile davon (wie bereits vorhin bei den Kaufobjekten aufgezeigt) zu
verkaufen (dem Verbot des Verkaufens Z.4 nwAfjcon entspricht in Z.7 das umge-
kehrte Verbot des Erwerbens, dyopacar). Weiters untersagt er petadsivar (Z.5) und
g€alhotpiwcan (Z.5), wobei diese beiden Begriffe schwerer zu deuten sind. Wih-
rend petaBeivon als “versetzen” oder auch “tauschen” interpretiert wurde, iibersetzt
es Robert als ,transferer”, womit er wohl eher ,,iibertragen” im rechtlichen Sinne
meint, als das tatsdchliche ,,Versetzen* des Grabes.” Ein Verbot einer derartigen
Verbringung an einen anderen Ort macht auch nur bei Sarkophagen Sinn, in dieser
Art und Weise ist petofelvon unter anderem in Ephesos verwendet (I.Ephesos
2299B).” Die Herkunft als Teil eines Sarkophags kann fiir die Kalksteinplatte aus
Smyrna aber nicht bestétigt werden, daher wird man der Interpretation Roberts den
Vorzug geben miissen. EEoAlotpidoot wird mit dem lateinischen abalienare
gleichzusetzen sein, also der Abtretung oder VerduBerung des Grabrechts. Betrachtet
man die stadtromischen VerduBerungsverbote, so findet sich in Kombination mit
vendere oft abalienare, um jegliche Form der Verduferung auszuschlieen. Explizit

% Der Anfang der Inschrift fehlt, wird aber von den Herausgebern sinngemih ergéinzt. ,[...
hat dieses Grabmal errichtet (oder gekauft) fiir sich, seine Frau] Thaleia und alle seine
Angehorigen. Dieses Grabmal geht nicht auf den Erben iiber. Niemandem steht es zu,
dieses Grabmal oder einen Teil davon zu verkaufen, zu {ibertragen, zu verduBern, oder
sonst etwas in in arglistiger Absicht zu tun. In gleicher Weise steht es niemandem zu, es
zu erwerben oder etwas in arglistiger Absicht zu tun. Wer diesen (Vorschriften) zuwider-
handelt, verkauft, iibertrigt oder etwas in arglistiger Absicht tut, dem soll die Erde nicht
mehr betretbar sein und er soll keine erfreulichen Friichte mehr aus dem Land oder dem
Meer ziechen konnen, die himmlischen Gotter und die Ddmonen unter der Erde sollen ihm
und seinem Geschlecht ziirnen. Wer entgegen diese (Vorschriften) handelt, verkauft, -
bertrdgt oder kauft, soll der Gerousia der Smyrnaeer 2000 Silberdenare bezahlen, wobei
demjenigen, der die Tat verfolgt, ... 1000 Silberdenare (zustehen), und nichts desto weni-
ger ... (wohl: soll der Kauf etc. ungiiltig sein).*

55 Versetzen®: G. Petzl, L.Smyrna 210, Ubersetzung. ,,Tauschen*: G. Thiir, ZSStRom 104
(1987), 708 in einer Rezension des IK-Bandes. Robert, BCH 1977, 45. Zum Fluch:
Strubbe 1997, 25-26 Nr. 27.

%6 Zu diesem Problem vgl. Ritti 2004, 524-525.
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erwéhnt ist in manchen Inschriften auch noch die Schenkung, die ebenfalls verboten
wird.”” Gerade in der vorliegenden Inschrift sind die lateinischen Vorbilder so deut-
lich, dass meines Erachtens hier deutlich die Intention zu erkennen ist, jegliche Art
der Ubertragung auszuschlieBen, auch wenn sich die genaue juristische Konstruktion
der einzelnen Rechtsakte unserer Kenntnis entzieht.® Zum Vergleich sei hier ein
Ausschnitt aus einem Text aus Aphrodisias angeschlossen: IAph2007 12.1205 ist
die Grabinschrift des Hermogenes, Sohn des Menodoros, die in das erste bis zweite
nachchristliche Jahrhundert datiert wird™ (Z.6-13):

undevog Exovtog E€ovotav undlepiov Tov]
KANpovOU®V T 1080wV vtV EEaAlotprdoot uATe TO TOPYLOV Un-
7€ 10 VT aDTO UVNUETOV UNTE TPAGEWMS OVOUOLTL UNTE LV WPNOEMS EMEl
6 oM coG Tt €Ml moAAoTpLdGEL @ O moTe TPOTY Kol 6 dvadeEduevog
10 &voyog €oton doefelq kol elooicet EK0OTOG DTAOV ElG TOV KLPLOKOV
QloKov Q-
VoL * popla, Og &k katadikng, Gv 1O tpitov éotat 10d EkdikAcovtog Kot
70 0-
nevovtiog yevopevov #otot dkvpov kol o0dev HTTov pevel T Tpodniov-
13 peva eig 1o koaBootopévo.

'E€aAllotpidcat (Z.7) oder drollotpiwoan (Z.9) wird wohl als Oberbegriff ,,ver-
duBern” verstanden, diese VerduBerung darf weder unter dem ,,Namen® eines Ver-
kaufs (tpaoic, Z.8) noch einer Synchoresis geschehen. Mit ,,6vopa” wird in diesem

57" Auch Flavius Antiochianus, der Inhaber eines groBen Sarkophags in Milet (I.Milet VI 2,
565) will jede Art von VerduBerung des Sarkophags ausschlieen und hélt — nach dem
fiir Milet iiblichen Bestattungsverbot — zum Abschluss der Vorschriften fest (Z.8-11):
Olk éE€oTL 8€ 00devL TAV TEKVAV 1OV 0VOE TdV ExyOlvav adT®V 00deId TopevpEcEL
i nebodeiq tivi mwAnon | obte Thv copov oHte 10 drocdplov, émi dmotetloe | [[ . . .
eic]] Tov gloxov dnv(dpia) ,pe’. ,,Niemandem von meinen Kindern, noch deren Nach-
fahren, steht es zu, auf irgendeine Art und Weise jemandem den Sarkophag oder das hy-
posorion zu verkaufen, unter Androhung einer Strafzahlung ... in den fiscus 2500 Dena-
re.

Als Uberbegriff fiir VerduBerung wird abalienare in CIL 3, 191 verwendet: Z.5-6 ne li-

ceret ulli eorum abalienare ullo modo id monu|mentum. ,Es steht keinem von ihnen zu,

auf irgendeine Weise das Grabmal zu verduBlern®.

%% LeBas-Waddington 1639. Vgl. dazu Robert 1965, 114.

60 ,»Niemand von den Erben oder ihren Nachkommen hat das Recht, den Turm, das unter
ihm befindliche Grabmal unter den Titel eines Kaufes noch einer Synchoresis zu verdu-
Bern. Da nun sowohl derjenige, der irgendetwas auf irgendeine Art zur VerdufBerung
unternimmt, als auch derjenige, der (das Angebot) annimmt, schuldig sind der asebeia,
soll jeder von beiden dem kaiserlichen fiscus 10.000 Denare zahlen, wie aus einer
Verurteilung, von denen der dritte Teil dem Anzeigenden zusteht. Was entgegen (die
Vorschriften) entstand, soll ungiiltig sein und nichts desto weniger bleibt das vorher zu
den Weihungen Dargelegte (rechtsgiiltig).*
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Fall die causa der VerduBerung angegeben.®' Was aber ist unter der Synchoresis, die
hier in Gegensatz zum Kauf gesetzt wird, zu verstehen?

VI. Synchoresis, Parachoresis und Erbfall

Die Grabinhaber befiirchten, dass die von ihnen ausschlieBlich fiir sie selbst, ihre
Familie und einen engen Kreis von weiteren Berechtigten erworbene Grabstitte,
auch durch andere Rechtsgeschifte als den Verkauf verdufBert werden konnte. So-
wohl allgemeine Verbote der VerduBerung (vgl. oben) als auch dezidierte Untersa-
gungen bestimmter Rechtsgeschifte wie der Synchoresis oder der Parachoresis sind
inschriftlich erhalten.

Prinzipiell ist das Verb cvyywpéw mehrdeutig, bei Preisigke finden sich dazu
,einverstanden sein; ein rechtsverbindliches Zugestindnis erteilen; Zuerkennung,
aber auch Abtretung eines Besitzes“.®” Jedenfalls scheint es in den Grabinschriften
in den meisten Fillen dabei um die Erlaubnis zu gehen, eine Bestattung in einem
bestimmten Grab vornehmen zu kdnnen, ohne damit gegen eventuelle Einschrin-
kungen zu verstoBen. Ob diese Erlaubnis auch mit der Ubertragung des Eigentums
an dem Grab selbst in jedem Fall verbunden war, ist im Einzelnen zu priifen. In
Smyrna selbst finden sich wenige Inschriften, die tiber diese Art des Rechtsgeschaf-
tes informieren. Der Befund aus Aphrodisias oder auch Ephesos ist ausfiihrlicher,
dennoch soll am Anfang ein Text aus Smyrna stehen, I.Smyrna 190:

Tu(Béprog) KA(avdrog) Ayvog dyopdoog Thy KoUapoy
Kol T0 £VGOPLOV TPOGKATEGKEDOIGEY
odT® kol téxvolg kol drelevBéporg
kol Opéupociy: cuveymdpnoey 8¢ Tkn-
5 Vil Aovkiov tagfivor eig 10 évoopt-
ov & 10 evepyetficon O’ adthic
undevog €yovtog é€ovoiay
anodlotpidoot el 8¢ un, oton
dredBuvog €l (sic) pioxoy * o thg &mi-

1 Vgl. AE 1928, 135: L(ucius) Cocceius Sp(uri) f{ilius) | Adiutor | fecit ... ita ut ne ea pars |
monimenti(!) de nlomine eius exiat(!) | aut alium titulum | posuisse vellit(!) aut | ali ven-
dere aut | donationis | causa mancipare | quod si quis fecerit | rei publicae | Ostiensium |
HS L M(quinquaginta milia) dare debeat | ... . ,,L. Cocceius Adiutor, S.d. Spurius, errich-
tete ... sodass dieser Teil des Grabes nicht durch seinen Namen vergeht noch ein anderer
Grabstein gesetzt wird, noch jemandem anderen verkauft noch aufgrund eines Geschenks
ibereignet wird. Wer dies tut, schuldet der Gemeinde Ostia 50.000 Sesterzen.” In dieser
Art auch CIL 14, 790; 1020; 1106; 3031; AE 1977, 85. In Hierapolis bedeutet die Wen-
dung mpooteipov ovopatt wohl die Strafsumme (I.Hierapolis 69; 204; 209; viell.
1.Ephesos 3829).

82 Ppreisigke, Worterbuch I, s.v. cuyympéo.
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10 ypaofic ¢€ppdyiopun dmodxetTon eig
0 dpyeiov.”

Ti. Claudius Hagnos hatte eine kamara gekauft, in der er eine Grabnische, also den
Platz fiir einen Sarkophag, fiir sich selbst, seine Kinder, sowie seine Freigelassenen
und Zoglinge errichtete. Zusatzlich rdumt er der Tochter des Lucius, Skene, das
Recht ein, dort ebenfalls bestattet zu werden. Sie scheint nicht zu den automatisch
Berechtigten gehort zu haben, ebenso wie Calpurnia Secunda, die Schwiegermutter
des Dionysios, Sohn des Ploution, der in der Grabinschrift I.Smyrna 201 mit den
gleichen Worten das Recht auf Bestattung (dort dikeov) zugestanden wird. Auch
hier ist deutlich zu erkennen, dass von einem vom Kauf zu unterscheidenden Recht
gesprochen wird. In gleicher Art und Weise bezeugt der Grableger in I.Smyrna 212,
dass ihm vom Eigentimer Artemidoros das Recht eingerdumt wurde, einen be-
stimmten Teil des Grabes zu verwenden. Interessant ist, dass in diesem Text aus-
driicklich verboten wird, dieses Recht weiter zu verduBlern. An einen Verkauf kann
natiirlich nicht zu denken sein, da nur die Verwendung (xpfioic) eingerdumt wurde,
aber auch eine Weitergabe dieses Rechts wird wohl verboten. Es handelt sich bei der
Synchoresis in Smyrna also wohl um eine Ubertragung von Rechten, die zumeist
ohne Entgelt vorgenommen wurde.

Die haufigsten Erwdhnungen der Synchoresis®® und der mit ihr verwandten Pa-
rachoresis® in den Grabinschriften stammen aus Aphrodisias. Aphrodisias nimmt
unter den kleinasiatischen Stiadten zunéchst durch die Fiille der erhaltenen ausfiihrli-
chen Grabinschriften mit Strafklauseln eine besondere Stellung ein. Der Kauf ist —
wie bereits angedeutet — selten erwihnt,’® dafiir finden sich umso mehr Belege fiir
eine Ubertragung der Rechte in den beiden erwihnten Formen. Sie werden vom
Kauf unterschieden — wie die oben bei Anm.59 angefiihrte Grabinschrift des Her-
mogenes (IAph2007 12.1205) belegt — und umfassen wohl Transaktionen, die un-
entgeltlich das Recht am Grab iibertrugen. Derartige Rechtsgeschifte interpretiert
Warrle — beruhend vor allem auf der lykischen Evidenz — als Schenkungen.®” Wih-
rend in den lateinischen Grabinschriften die Ubertragung der Rechte durch Schen-

,-T1. Claudius Hagnos, der die Grabkammer erworben hatte, lieB auch eine Grabnische
zusitzlich errichten fiir sich, die Kinder, die Freigelassenen und Zoglinge. Er gestattete
der Skene, Tochter des Lucius, in der Grabnische bestattet zu werden wegen der Wohlta-
ten, die er von ihr erfahren hatte, wobei niemand das Recht habe, (die Grabkammer) zu
verduBern. Wenn (jemand es) aber doch (unternimmt), soll er dem fiscus auf 1000 Dena-
re verantwortlich sein. Eine versiegelte Abschrift der Inschrift ist im Archiv hinterlegt.*
Typischerweise wird die Synchoresis auf Grabinschriften in Aphrodisias in folgender Art
und Weise vermerkt: xote: Thv doBeloov 0.01d cuvydpnoty vnod tdv mepl TepoxAéa
Kdaprov Awoyévny 81 100 ypeoguraxiov (IAph2007, 12.211) siche auch 1Aph2007
12,32; 12,321, 12,508; 12,527; 12,1106; 12, 1113; 13,2; 15,246.

85 Zur Parachoresis: 1Aph2007, 11,512; 12,107; 12,411; 12,805; 13,604.

5 JAph2007 12.631; 13.112; 13.681; 15,208.

7 Warrle 1975, 270-272. So auch Wenger 1929, 331-332.
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kung (donationis causa) héufig erwidhnt wird, ist in der Tat in den griechischen
Texten das Fehlen einer derartigen Ubertragung etwa durch 86c1¢ oder Swped auf-
fillig. Wenn man nun aber nicht davon ausgeht, dass die Biirger von Aphrodisias
wesentlich generdser waren, als Bewohner anderer kleinasiatischer Stadte, kann man
die Parachoresis und Synchoresis wohl kaum mit einer Schenkung identifizieren.
Meines Erachtens handelt es sich eher um die Bestitigung der korrekten Ubertra-
gung der notwendigen Rechte zur Grablege, die vielfach durch das Archiv geschah
und jedenfalls in einem eigenen Akt registriert wurde. Die causa dieser Ubertragung
erschlieBt sich uns aber nicht.*®

Zuletzt muss darauf hingewiesen werden, dass die Termini Synchoresis und Pa-
rachoresis in Aphrodisias unterschiedlich verwendet werden. Wiahrend mopoympém
zumeist im Passiv in Verbindung mit dem Grab oder Grabteil erscheint (IAph2007
12.411) und damit auch das Ubergeben der Grabstitte durch den Vorbesitzer in den
Mittelpunkt stellt, bezeichnet cvyywpéw regelmiBig die Ausnahme vom Bestat-
tungsverbot (IAph2007 12.1108). Zvyxdpnoig wiederum findet sich als Substantiv
beinahe ausnahmslos in der Form xotd thv 8oBelcov avtd cuvydpnotv oder dhn-
lich und driickt also die Ubereignung aus. Bei der Synchoresis stehen also die Ver-
tragspartner im Mittelpunkt, sie scheint die ,,Berechtigung® einer Partei durch die
andere zu bezeichnen. Die Parachoresis bezieht sich auf das Objekt und benennt
wohl die Ubergabe. So kénnen die beiden Vorginge einander auch durchaus ergén-
zen.”
Eine Unterscheidung in Rechtsgeschift (parachoresis) und Urkundenform (syn-
choresis), die dem Befund der Papyri entsprechen wiirde, ldsst sich in den Grabin-
schriften nicht belegen. Allerdings ist darauf hinzuweisen, dass die parachoresis,

% S0 auch Reynolds — Roueché 2007, 147-149.

% Eine Parachoresis in typischer Form belegt z.B. IAph2007 12.411, die Grabinschrift des
T. Aelius Epaphroditus: 10 pvnuelov kol 1 énikeévn odtd | 6opog kol ol elo®otol
elov Titov Ailiov | 'Eroppodeitov kol tékvav odtod mapalyopnBévia adtd vnd 1dv
nept Mntpddml’pov Mntpoddpov 100 Mamdrov d1d 100 | ypeopulakiov [¢]mi Aidiog
Zivovog Buya<t>lpdg Tatiag [umvog Tlpaiovod ZeBactod | év | copd [topncetat]
AThog Enappddetlto[c povog 0 mpodnAoduevog vac. Synchoresis: TAph2007 12.1108,
Grabinschrift des Claudius Tatianos (2.-3. Jh. n. Chr.): 6 Bopog kol ot &v odtd iodoTon
kol N émikewév[n copdg eiotv KA(oawdiov) Tatiavod eig fiv copov] | kndevBhcovon
KA(a010¢) Tatiowvog kol KAowdio Zociwo[v [f phtnp xoi TovAiovn 1 yovn adtod] |
petd 8¢ v 100tV dnobémotv 0bdelg £Eet é[Eovaiay évBdyan] [év 8¢ talg iodotoug
kndev]IBhcovton tékva Totioavod kol TovAoviic kol #yyov[e adtod Etepov 8¢ olk
g€écton évOGya] | 00déva oy #Eel ovdelg €ovaiay évBdyar obte &[kBdyor Tiv
éav un Totiowog 1 116 TdV ékvov] | 1j éyyovev 1ov Totiovod éovotlav cuvyopn|on]
und [Aph2007 12.211, Grabinschrift fiir Naikos (2.-3. Jh. n. Chr.): 6 nAdtog €otiv
Noiikov 10D AmoAlhoviov iepod kol | kKAnpovoumv kol Sraddymv adtod Kol Gv v
a010g | BovAnBfi kot v doBeloov ad1d cuvydpnoy vro | tdv mepl Tepoxiéa
Kéiprov Atoyévmy 81d 100 gpeolpvrokiov undevog &xovtog é€ovaioy évBdyonr | Etepdy
o i é€oArotpidoat Tov nAdtav €rnfi] dmolteloetl 6 mopd todTd TU TOMOOG TH
KUPLokd @lok * v.
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wie sie in den Papyri zu finden ist, zunéchst auch als Rechtsgeschift konzipiert war,
das die Ubertragung von unveriuBerlichem Katokenland unentgeltlich ermdglichen
sollte. In romischer Zeit wurde dieses Rechtsgeschéft auch auf anderes Land tiber-
tragen und nur noch gegen Entgelt durchgefiihrt.”

Eine weitere Art, ein Grab zu erwerben, war natiirlich der Erbfall. Ebenso wie die
lateinischen Grabinschriften erlauben die griechischen Grabinschriften die Unter-
scheidung in Familiengrdber und Erbgraber. Wahrend erstere ausschlieBlich den
Familienmitgliedern vorbehalten sein sollten, und aus der Erbmasse ausgenommen
werden konnten, waren letztere fiir den Grableger und seine Erben gedacht, auch
wenn diese nicht Mitglieder seiner Familie waren. Vielfach findet sich in Grabin-
schriften daher neben dem allgemeinen Verbot der Bestattung fremder oder nicht
berechtigter Personen auch eine Aufzdhlung derjenigen Familienangehdrigen oder
dem Grableger nahe stehenden Personen, denen eine Bestattung ausdriicklich erlaubt
wird. Ebenso konnten bestimmte Personen ausgeschlossen werden, oder ihr Grab-
recht, wie in Milet VI 2, 570 an eine Bedingung gekniipft werden. Gerade diese
Teile der Grabinschriften geben immer wieder einen interessanten Einblick in das
Familienleben der Verstorbenen. Ein Beispiel dafiir ist .Smyrna 211, die kaiserzeit-
liche Grabinschrift der Hamilla:

‘Awdho Matpéov {doo kateoKeLOo-
€ €auth kol 1@ ovuvPie AckAnmiddn -
0 uvnuelov kol toig Opéupoct kol
gyydvorg avTddv Kol Opéupaoct. ei-
5 ¢V copov 8¢ pov undéva Etep-
ov PAnBfivou, eig fiv éveott 6 olv-
B1og pov, TAny éuod. éav 8¢ tig Pd-
An, 861w 1 Zpvpvaiov yepovolg < >
,o. Tatiov 8¢ AckAnmiddov, eov food-
10 Antou tebfjvon eic T0 pvnuelov, Beico cop-
ov £authi PAnBfceton novn® kol ok é€éot-
o oOTh GAA<0>v Betvar 0vdéva olte kKAnpov-
duotg adtiic elg 10 uvnuelov. o Of €1-
epdv t1g Off el v copdv adTig, Opoin-
15 ¢ ddoet i) yepovoiq * 0. Emtpéno O 1-
oig Opéupoci pov, éav Bodrwvat, copov-
¢ émBelvon S1d 10 kol Guvelcevnv<o>yé-
VoL €1¢ TV KOTOGKELT)V TOD UVNUELOV.
£€e1 8¢ kol Y uv<o>¢ 0 YEpwv dwpedv Npyo-
20 ouévog 10 LEcoV £660pLy. TOTg OE KANpo-

" Rupprecht 1994, 83 und 117.
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vopoig pov ovk énokAovBicet tobro 10
puvnuetov. [[ Rasur 1]
[ Rasur 17"

Hamilla hatte ein Grabmal zu Lebzeiten fiir sich und ihren Mann Asklepiades, sowie
fiir einige Zoglinge und deren Nachfahren und Zoglinge errichtet. Darin befand sich
ein Sarkophag, in dem Asklepiades beigesetzt war, und der im Weiteren ausschlief3-
lich Hamilla vorbehalten war. Die Tochter des Asklepiades, Tation, (wohl aus einer
fritheren Ehe) erhielt die Erlaubnis, fiir sich selbst einen Sarkophag aufzustellen,
durfte aber keine weitere Berechtigung erteilen oder Grabrechte vererben. Hamillas
eigenen Zoglingen wurde dagegen die Berechtigung fiir weitere Sarkophage erteilt,
da sie zur Errichtung des Grabes beigetragen hatten. Zuletzt wurden andere Erben
von der Grabstitte ausgeschlossen. Interessant ist dabei, dass die lateinische Formel
zur Kennzeichnung von Familiengridbern hoc monumentum heredem non sequetur
hier wortwortlich ins Griechische iibersetzt ist. Sie ist auch sonst 6fter auf Grabin-
schriften in Kleinasien zu finden.”” Einer der Texte, die diese Klausel enthalten, ist
eine bilingue Grabinschrift aus Ephesos (I.Ephesos 2266). Wiahrend ein GroBteil der
Informationen lediglich in Griechisch wiedergegeben ist, ist diese Klausel auch auf
Latein in der typischen Abkiirzung HMHNS dem Text unten angefiigt und zeigt
damit, dass gerade dieser Punkt sowohl fiir Romer als auch Griechen aufler Frage
stehen sollte.”

Auch Wendungen wie unte d6Awmt mrovnpdt Tt mo[1]fcat in I.Smyrna 210 verra-
ten natiirlich deutlich ihren Ursprung aus den lateinischen Formeln. Allerdings be-
tont Keil zu Recht, dass diese Einzelfdlle romischer Termini oder Formeln in der
griechischen Graburkundensprache der grolen Masse von Grabinschriften gegen-

"1 Hamilla, Tochter des Matreas, hat das Grabmal zu ihren Lebzeiten fiir sich und ihren

Mann Asklepiades und fiir die Zoglinge, deren Nachfahren und Zoglinge errichtet. In
meinem Sarkophag, in dem mein Mann beigesetzt ist, soll niemand bestattet werden,
aufler mir. Wenn aber jemand eine Bestattung vornimmt, soll er der Gerousia von
Smyrna 1000 Denare zahlen. Tation, die Tochter des Asklepiades, wird — wenn sie in
diesem Grab beigesetzt werden will — fiir sich selbst einen Sarkophag aufstellen und
alleine begraben werden. Weder steht es ihr zu, irgendeinen anderen beizusetzen in
diesem Grab, noch ihren Erben. Wenn aber jemand einen Fremden in ihren Sarkophag
legt, soll er auf die gleiche Weise der Gerousia 1000 Denare zahlen. Ich erlaube meinen
Zbglingen, wenn sie es wollen, Sarkophage aufzustellen, da sie zur Errichtung des
Grabes beigetragen haben. Hymnos, der Greis, soll die mittlere Grabnische haben, da er
unentgeltlich gearbeitet hat. Dieses Grab wird nicht an meine Erben iibergehen.*

TAM V 2, 1143, Z.18-19: 10910 10 uvnu€lov kAnpovouoig [ody &yelltar.; LEphesos
2266A, Z.8-10: 6 pvnuetllov kol N én” adt® c0opog kAnpovopots | elg Exmpacty odk
dxoAovOfoet.; I.LEphesos 4117, Z.6-8: [toUto 10 plvnluglov wAn[povéuot]c [ov]x
[&]lkoAovOhoe[1]; LEphesos 2266 Z.11-14: tob10 10 pvnuelov | kAnpovéuolg ovk
dkoAovBficer Tovtov 100 | pymuelov 1 yepovosio kNdetorrl h(oc) m(onumentum)
h(eredem) n(on) s(equetur).

7 Kearsley 2001, Nr. 36; Kaser, 1978, 42; Keil 1908, 562.
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tiber stehen, die frei von derartiger ,,westlicher Zutat oder Farbung* sind. Man konne
also allgemein nicht ,,von einer wirklichen, geschweige denn tiefer gehenden Beein-
flussung dieser griechischen Urkunden durch die entsprechenden romischen® ausge-
hen.”* Umgekehrt kann auch festgehalten werden, dass zwar das System der Grab-
strafen wohl aus dem hellenistischen Osten nach Italien und in den Westen des Rei-
ches gelangt war’>, aber einige Spezifika, die sich in den griechischen Grabinschrif-
ten finden, keinen Eingang in die Traditionen gefunden haben. Dazu zéhlen zunéchst
vor allem Details der prozessualen Durchsetzung der Verbote, die natiirlich an die
Verhiltnisse der jeweiligen Stadt, in der der Graberrichter wohnte, angepasst waren.

VII. Archivierung

Ein weiteres Charakteristikum griechischer Grabinschriften, das im Westen des
Roémischen Reiches keine Entsprechung hat, ist die Erwdhnung der Archivierung der
einzelnen Anordnungen auf der Grabinschrift. Ein Blick auf die Karte zeigt, dass in
vielen Orten loniens und Kariens die Archivierung der Grabtexte belegt ist, wieder-
um muss aber in besonderer Weise auf die lykischen Grabinschriften hingewiesen
werden, die uns das System als erste in Kleinasien niher bringen.’® Dabei finden wir
die Archive in zwei verschiedenen Aufgaben: einerseits scheinen sie beim Verkauf
und der Synchoresis eine wichtige Rolle gespielt zu haben, andererseits wird oft
detailliert die Archivierung der eigentlichen Graburkunde beschrieben. Deutlich
werden diese beiden Stufen vor allem in den Grabinschriften der Stadt Milet, in
denen fiir jeden der beiden Akte die Datierung gegeben wird. Als Beispiel sei hierfiir
I.Milet VI 2, 613, aus den Jahren 210-230 n. Chr. angefiihrt:

10 Npdov €nplaro dio 1@V dp[xel]wv T(itog) No(viog) Kaproedpog
¢ml otepa(vnedpov) Pofrovod Ayyopnvod, un(voc) n'. Eoton Tdv Exydvav
avtod" el 8¢ Tig 6’ £avtod Bdyer, ddole]t Td Aduuel *(dnvépra) o', Tiig
gmiypaghic anlodv dmetéOn eic 10 dpyelov énl otepovne(dpov)

5 vacat AiA(1avod) TTonAd, un(vog) U.

T. Nonius Karpophonos berichtet, das Heroon 610 tdv dpyeiov gekauft zu haben
und gibt die Datierung des Kaufes an. Es folgen die Bestimmung, dass das Grab
seiner Familie gehoren solle, sowie das Verbot, Fremde darin zu bestatten, mit einer
entsprechenden Strafklausel. Dann wird festgehalten, dass das Original dieser In-
schrift, also die Urkunde zur Graberrichtung, im Archiv hinterlegt wurde, wiederum
mit einer Datierung versehen. Dabei handelt es sich jedenfalls nicht um das Jahr, in

™ Keil 1908, 564-565; zu den lateinischen Entsprechungen griechischer Termini siche v.a.

Hirschfeld 1887, in einem umfangreichen Anhang 131-136.

So Stylow — Lépez-Melero, 377 und Anm. 95; sie gehen von einer Ubernahme des grie-
chischen Rechtsmittels der Grabbuflen in Rom und im lateinischen Westen um die Wen-
de vom 1. zum 2. Jh. n. Chr. aus.

® Vgl. unter anderem Keil 1908, 570-572.
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dem das Grab gekauft wurde.”” Interessant ist zunichst die Formulierung énpiato
d1d v dpyelov, die sich in dieser Art hiufig findet.”® Sie bezeichnet einen Kauf
,unter Mitwirkung der Archive“.”” Die Aufgabe des Archivs respektive der dort
titigen Personen war neben der Archivierung mdoglicherweise auch Hilfe bei der
Erstellung des entsprechenden Vertrages und sogar die Uberpriifung verschiedener
Angaben.

M. Worrle publizierte 1975 eine interessante Urkunde mit umfangreichem
Kommentar, die Licht auf die Vorginge in einem stddtischen Archiv werfen kann.
Der romische legatus pro praetore der Provinz Lycia, Q. Veranius, reformierte das
Urkundenwesen der lykischen Stadt Tlos und befahl gleichzeitig, die Anordnungen
in der ganzen Provinz zu verdffentlichen, womit deutlich gemacht wurde, dass sie
nicht nur fiir diese eine Stadt gelten sollten. Der Sklave der Stadt, Tryphon, hatte
sich allerdings nicht dariiber belehren lassen, dass Urkunden, die Interpolationen
oder Rasuren aufwiesen, nicht in das Archiv aufgenommen werden durften und
wurde daher ausgepeitscht, um mit einem drastischen Beispiel weiteren Verfehlun-
gen der demosioi vorzubeugen. Der anzeigende Apollonios aus Patara erhielt 300
Drachmen, auch dieses Vorgehen wird in der Inschrift publiziert, wohl um die
Wachsamkeit der Bevolkerung zu erhdhen. Im Anschluss finden sich dann die An-
weisungen fiir die Archivare: Urkunden, an denen in irgendeiner Art und Weise
manipuliert wurde, diirfen nicht in das Archiv aufgenommen werden, ,,denn wie soll
sich das, was schon bei der Ubergabe Anlass zu Verdacht geben kann, kommt das
Vergessen auf Grund langer Zeit hinzu, nicht als vertrauensunwiirdig darstellen, wo
doch die Ursache, durch die die Interpolationen und Rasuren zustande kamen, de-
nen, die einst die Dokumente einsehen werden, nicht bekannt sein wird.“* Worrle
nimmt an, dass Eigentumsiibertragungen an Immobilien, Sklaven und wahrschein-
lich auch Schiffen notwendigerweise unter Mitwirkung des Urkundenamtes vorge-
nommen wurden. Eine &voypooeh (die auch fiir die Grabinschriften bezeugt ist)®!
erfolgte wohl nur nach einer formalen Priifung der Urkunden und einer Kontrolle

77 Vgl. P. Herrmann, Ist.Mitt.30, 1980, 92 Nr.1 mit Taf. 39,1.

" Vgl. zum Kauf: 1.Smyrna 196; 502 (?); TAM V 2, 1106 (Thyateira, Statthalterarchiv);
Alt.v.Hierapolis 278; TAM 1I 63; 260; 330; 331; Testament: [.Smyrna 226; Synchoresis:
TAM 11 247; 259; 353 und zahlreiche Beispiele aus Aphrodisias, siche oben unter Anm.
33.

Reynolds tibersetzt ,,a transaction recorded in the Property-archive® (IAph2007 12.805;
dort wird das chreophylakion genannt, das in Aphrodisias filir diese Transaktionen zu-
standig war).

Z.37-42: A yop kol év i émdidos[Bar] | 81" broyiag €otiv, ta[dta mpoc]AaBovta
v ék 100 pafkpolltépov ypdvov M[Bnv ndg ovk dlmicto eav{t}ettat thg afilcli]log,
U fiva i mopevypaglal kol o i [Grod]opoi éyévovio, | tolg émokéntecBor T o
mt[té]kio péALovoy Ecopéving adniov.

81 Vgl. TAM 11 752 (oben Anm.29) und TAM II 601.
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der RechtmiBigkeit des Rechtsgeschiftes.* Dies wiirde — vor allem auf die Grabur-
kunden bezogen — die Formelhaftigkeit der Verbote und die spezifischen Charakteri-
stika einzelner Stidte erkldren, da im Archiv natiirlich vorwiegend auf vorhandenes
Material zuriickgegriffen wurde, das dem jeweiligen Rechtsakt angepasst werden
konnte. AuBlerdem wiirde eine derartige Kontrolle und Priifung auch die teilweise
umfangreichen prozessualen Bestimmungen in den Grabinschriften erldutern. Bis-
lang stellte sich die Frage, auf welcher Rechtsgrundlage eine Privatperson Vorschrif-
ten iiber die notwendige Eintreibung von Strafgeldern oder die Belohnung von An-
zeigenden machen konnte.** Besonders der an manchen Stellen ausdriicklich ausge-
schlossene Rechtsweg vor der Eintreibung der BuBigelder ist schwerlich aus der
reinen Privatautonomie der Grableger zu erkldren, da die Vorschrift eindeutig zu
Lasten Dritter geht. Wenn man aber von einer stidtischen Kontrolle der Rechtsge-
schifte im Rahmen der Archivierung ausgeht, verleiht dieser Akt moglicherweise
den beschriebenen Vorgingen Geltung.™

Mit wenigen Ausnahmen enthalten die Grabinschriften Ausziige aus den vom Grab-
leger erlassenen Vorschriften, die nicht in personalisierter Form verfasst waren.
Einen Sonderfall stellt eine Grabinschrift aus Smyrna dar, die 1995 publiziert wur-
de.®

3 [----- dmet|é0n eic dpyelov 10 Aeyduevov [Movoel]-
[ov 10] &év Zudpvn® npo €€ elddv Tovviwv Ovev. [Anpw]-

5 viowv® 10 B’ kol Zepylo Movdo 10 B’ vrdtolg - éni [ote]-
[pavn]pdpov Tovkkiog Toviiog Npwidog 0 v, un(voc) Ltpotov(i]-
[k]edvog exxaidexdrn - T. - Kookdviog Kanitwv TovAtavog ntfe]-

8 Der Text nennt verschiedene Urkundstypen, bei denen Zusitze im Text oder Rasuren

nicht geduldet werden, die Aufzdhlung ermdglicht einen tieferen Einblick in die Arbeit
des stadtischen Archivs und das Urkundenwesen der kleinasiatischen Stiddte. Der um-
fangreiche Kommentar von Woérrle 1975 nimmt an vielen Stellen auf das Urkundenwe-
sen rund um den Erwerb und die Errichtung eines Grabes Bezug (263-279).

Zur Rechtsgrundlage der Grabmulten nach griechischem Recht Latte 1920, 90-95, der
von sakralrechtlichen Grundlagen ausgeht. Zur Rechtsgrundlage nach rémischem Recht:
Ziebarth 1885, 55-70, der jede rechtliche Bindung der Multen verneint; Mommsen 1899,
814-815, geht von einer lex publica, einem senatusconsultum oder einem entsprechenden
Kaisererlass aus; Kaser 1978, 24 und 87 sicht eine einseitige Anordnung des autonomen
Grabstifters. Eine Zusammenfassung der Theorien mit weiterfiihrender Literatur findet
sich bei Klingenberg 1983, Sp. 623-624.

Die Bedeutung der Archive in ihrer Rolle als Notariate unterstreicht bereits Mitteis 1891,
95-96; zur Wichtigkeit der Registrierung privater Vertrdge und Urkunden Dio Chrys. 31,
51. Zum Problem der Eintreibung der Geldstrafen siche K. Harter-Uibopuu, Verbote und
Strafen. Studien zur Rechtspflege in den kaiserzeitlichen Poleis Griechenlands und
Kleinasiens, in Vorbereitung. Beispiele sind u.a. I.Milet I 3,134, Z.22-28; IAph2007
12.1205; TAM 11 526.

8 (. Icten — H. Engelmann, ZPE 108 (1995), 92-93, Nr.7 (pn.), SEG 95, 1598.
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moinuot T Sroypaeny K[ o]Oie mpoyéypamror, ABinv(oc) "Hrpe[tlog]
TOPNUN Y. ZTpaTOVELKOG 1EpOg Zpvpvaimy £xt 10D Mo[v]-
10 oefov ELaPov vacat®®

Hierbei handelt es sich um die wohl wortliche Wiedergabe einer Urkunde, die im
Archiv des Museions von Smyrna hinterlegt war. Wahrscheinlich enthielt sie die
tiblichen Verfligungen fiir das Heroon des C. Cosconius Capito Julianus. Die Ur-
kunde datiert vom 8. Juni 168 n. Chr., das Datum ist sowohl in romischer als auch in
smyrndischer Zeitrechnung angegeben. Die Niederschrift (diagraphe, Z.8) wurde fiir
Cosconius verfasst, sowie es vorgeschrieben war. Auch die Unterschriften eines
Zeugen und des hieros Stratonikos, wohl eines Sklaven des Mouseions, der die Ur-
kunde zur Archivierung iibernahm, sind auf dem Text mit eingemeifelt. Diese In-
schrift belegt ohne Zweifel die Hinzuzichung eines Zeugen zur Beurkundung, die
ansonsten fiir die Grabinschriften nur zu erschlieen ist, wenn auch an vielen Stellen
die Archivierung einen wichtigen Platz einnimmt. Es sei abschlieBend noch einmal
darauf hingewiesen, dass derartige Bestimmungen {iber die Archivierung der Grab-
urkunden oder aber auch der Kaufurkunden auf den Grabinschriften ein griechisches
Charakteristikum der Grabinschriften sind, das sich in Rom oder im Westen des
Reiches in dieser Art nicht nachweisen ldsst.

Zusammenfassend ldsst sich festhalten: Wéhrend die Grabbuflen ihre Wurzeln in
den Brduchen und Vorschriften der lykischen Stidte haben und von dort iiber die
kleinasiatischen Stddte nach Rom gelangten, ist die Betonung des Kaufes einer
Grabstitte in den kleinasiatischen kaiserzeitlichen Grabtexten meines Erachtens auf
romischen Einfluss zuriickzufiihren. Die Archivierung sowie die prozessualen Vor-
schriften zur Eintreibung der Grabbuflen sind andererseits griechischen Ursprungs
und zeigen deutlich lokale Eigenheiten. So sind gerade die Grabinschriften ein deut-
licher Spiegel fiir die Vermengung verschiedener Rechtsvorstellungen und das Ent-
stehen einer griechisch-romischen Kultur in den Stidten Kleinasiens.
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PANTELIS NIGDELIS (THESSALONIKI)

COMMENTS ON ,ERWERB UND VERAUBERUNG VON
GRABSTATTEN IM GRIECHISCH-ROMISCHEN KLEINASIEN
AM BEISPIEL DER GRABINSCHRIFTEN AUS SMYRNA*
BY KAJA HARTER-UIBOPUU

Despite occasional studies on specific issues or areas, the study of the influence
exerted by Roman law on the public or private legal institutions of the Greek cities
of the Roman Empire still remains an object of research. Any variations, as well as
the general trends, can be identified through case studies, such as the work of Kaja
Harter-Uibopuu (henceforth K. H.), which constitutes the first systematic attempt to
study the subject of “acquisition and expropriation of tombs” in several cities of
Asia Minor.

The methodology followed is the comparative one in the sense that it seeks to
identify similarities and/or differences shown in the wording of various Greek and
Latin tomb inscriptions. The study is based on four axes concerning: a) purchasers
and sellers, b) the actual objects of any given purchase and sale transaction, c) the
method of acquisition of the monuments or burial sites, and d) the process by which
the imposition of punishment is established through protective prohibitions,
stipulated by the very owners. Whereas the relevant available inscriptive material is
comprehensive, Smyrna is chosen as a representative example due to the wide
variety of information provided by the inscriptions there, although, where
appropriate, the inscriptions from other cities are also examined.

The following observations relate only to aspects of the issue, which, in my
opinion, require further explanation or elaboration.

1. The cities are also included among the tomb sellers, as shown for example by
the inscription TAM II 752 (1st century BC) of the city of Kandyva, Lycia.
Regarding this evidence K. H. is wondering whether the tomb that a certain lady
named Lais purchased was a ruined monument that was sold by the original owner
directly to the purchaser or it came to the possession of the city as such (i.e. ruined
and apparently abandoned), thus resulting in being sold on the basis of the public
records kept regarding its ownership status. In my opinion, between the two
alternative options, the wording of the inscription renders possible only the second
one. However, in our case it is not obvious how the city eventually became the
owner of the tomb. The scenario that this occurred due to the abandonment thereof
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(in this case, demographic or other factors may always play a role) is possible, yet it
is not the only one. For example, an inscription from Aphrodisias shows that, under
certain conditions, private burial property may have been bequeathed to a temple,
such as Aphrodite’s'. I do believe that it is not impossible that something similar
was taking place with the cities themselves. After all, inscriptions from Pisidia and
Lycia seem to suggest that in certain legal transactions the city would allow the use
of the tomb for a limited time period. On two inscriptions, one from Termessos and
the other possibly from Kalavatia, the city and the council of the city respectively
grant in the first case obviously honoris causa the right of use of public land
exclusively to a Archiereus of Augustus cult®, and in the second case to the members
of a family for the next three generations’. The two transactions are indicated by the
synonymous verbs of ocvyxwpelv and émitpénelv, while in the second, the
expression during the term of Archiereus Licinnius Longus seems to imply that the
legal act followed an elsewhere-known procedure through the records held by the
city. In a similar way, the usage of a monument, and consequently of the land which
it is constructed upon, and which lies within the grounds of a common burial place
(rohvavdpelov) in the city of Thyateira is also time-limited®. A certain Metrodoros
had this monument erected while he was still alive, only for himself, his wife and
their dead child. As a general debating point the question could be raised as to what
extent the cities were involved in property purchase and sale transactions regarding
burial sites. A remaining aspect to be searched in the work is the ownership status of

' LAphrodisias 15. 214: 6 TAdtog éotv Adphotov 100 TAbkovoe t0d Mbkmvog 10D

Agoviog 100 | ‘Exatéuvovog TToAvypoviov Gvivor mAdtov cuvexdpnoev odTdd
ToAvypovia. KoAlikpdrtov | elg Ov mAGTOV KOTECKEDOGEV UVIIUETOV TO EMIKELLEVOV TD
TAGTe Gopdy Te Kol i6hGTaG TOG &v ot | Kol To Avmd To v ovTd eig v Gopov
£Boyo Bopihdo<v> v épontod yovaike Boviopor 8¢ kol ovtdg Il év 1 copd
teBfjvon Etepov 8¢ undéva év 8¢ tfi iodotn 1§ mpdtn Vrokewévny copd Eviaeiivar |
BovAopot v yovalkd pov kol [ToAvypdviov Tov vidv pov &v 8¢ 1§ etépa lodotn
teBfvor BovAouon | Tatiavoy kol Adpactov Td tékva. Lov tepov 8¢ uhde &v 1d copd
unde év talg iodotong | 1ebfvor el 8¢ tov YomAnyo ol kAnpovéuol pov petd o
évieBfjval pe év 1) copd pn doearicoviol | éotw uov kAnpovduog 1 Bec: Appodeitn
10070 8¢ £kSIKNGOVGY 01 KOTO KOLIPOV VEDTLOL ..

TAM 111 684: Apytepevg Oeod | Adyovotov Ondng tpig | [TlAakoov Mavnoov | v
0hknv xateokebllocey £0v1d cvvywprluatt Siuov.

TAM 1I 250: 6 uvnuelov koteckebacey | Evtoyng ‘Epuadptov, xabog | 11 Bovdn
énétpeyev €l dpyiepéog | Atctvviov Advyov Aptepeisiov B, | €ovtd kol yovokl
00toD kol 101G €€ avTdV Kol yuvoéiv adtdv kol Télkvols etépm 8¢ undevi éEeivar
topRvor eilde un, 6 Odyog | éxteict Tidvluémv 1@ dAue (Snvdpia) ¢’ | € dv o
kot yopdv | Aqvyeton 10 mévittov 1od npootiluov.

TAM V 2, 1113: Mntpddwpog Ztpotolveixng kateokevaoev | 10 uvnueiov év ¢
roAvlavdpip Cav avtd® kol | Notidt kol Mntpoddpe | 1@ tékve 1@ xotoxoluéve. el
8¢ 116 10010 10 | pvnuetov §| twAnon | 7} dyopaon 1 €kdyn | 11 1@V énvyeypapélvov 1
0V Eow 1elbéviav EEw tig | BAAn, ddoer v (1) | tdhwv (dnvépia) ,Be”’.
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the tombs belonging to members of private clubs / associations and the legal issues
arising there from.

2. Moving on to the actual objects of the said legal transactions, I would like to
dwell on the inscription from Smyrna I.Smyrna 234, where the purchaser,
Noumerios Prosios, buys a piece of land (place) surrounded by four walls
(reprotkodounuévog totyolg téccapoty), which is bare and clean (yildg and
koBopdc). Within this land, he has an arch (xoudpa) erected with niches (évodpra)
for laying down the corpses or the ossuaries. Regarding the adjectives that are used
to describe the land, the following interpretations are suggested: for the first one
“uncultivated, bereft of any vegetation” and for the second “a piece of land used for
the first time as a burial ground”, corresponding to the Latin phrase “locus purus”.
K. H. ends up to this interpretation basically because the purchaser erected the arch
after purchasing the land. Nonetheless, it is equally feasible that the piece of land
could have hosted the remains of the previous owner / owners who were buried there
either in simple graves or sarcophagi. Furthermore, the reference to a surrounding
wall seems to indicate that this place was designated for a specific use. As a
reminder, I would like to point out that common findings of ancient necropolises are
burial enclosures. These are also epigraphically attested as e.g. in an inscription from
Nicomedeia in Bithynia’, where we come across the term “a place surrounded by
fence around” (repitetpivyiouévog tomog). Therefore, for the inscription in Smyrna,
I would suggest that the most likely interpretation is that of “an old burial ground
which does not contain any previous remains” (see corpse-free, wkoBopog
TTOUGTOV).

3. Possible ways of acquisition of graves or burial monuments are often stated in
Greek inscriptions, usually through the prohibitive provisions, which, as a rule,
constitute an integral part thereof. Quite often, such provisions include general
concepts such “expropriation” (¢€aAlotpidoot or dmaAAlotpidcal) that make it
difficult to understand the specific way by which these assets might have changed
hands. One such case is the famous inscription of “Origanion” from Smyrna I.
Smyrna 210. In the relevant prohibitive clause we can read the expression “neither
is it allowed to sell, transfer or expropriate or act mischievously upon this
monument nor any part of it” («undevi £¢€€6t® 10010 TO Pynufov N uépog Tt ardToD
ufte toAfoon pfte petobelvon pfte éEodlotpidoor pfte dOAmt movnpdl T
notfico»). I do agree with K. H., that the verb “transfer” (uetoBeivor) should be
taken here in a metaphorical-legal sense rather than literally, i.e. the transfer of the
monument to another location, as it occurs in cases involving sarcophagi, for the
very reason that the monument is not a sarcophagus. In support of this, and in order
to gain a better understanding of the factors involved, one could cite as evidence the

5 TAM 1V 1, 239: Apotédnuog Tawpéov | kol Adkog Aptotodfpov | Boosmopavol

{dvteg €ontolg ovv 16 mepitetpivyiouéve, | téme My moelov E0fkopey kol Tolg
&deloic Nuadv | ZauPiovi Apiotodnuov | kol ZouBiovi Tavp[élov ..
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expression “if sold or transferred any of the dispositions of the inscription” («ei 8¢
T1g twAhon A netadf TdV kotd MV énrypagny datetoyuéveovy) that is found in a
funerary inscription of Magnesia near Sipylon®. In other words, “transfer”
(uetabelvor) concerns changes in the terms of a will regarding the use or the
ownership of the monument or the land upon which it was erected. An insight as to
the ways these terms could have been changed is provided by the 2"/3™ century AD
funerary inscription from Aphrodisias, where the owner prohibits any change in the
terms of his will, by, among others, a city’s decree or a petition to a provincial
governor (81 ymeiopatog or d1d fyepovikfc viedEenc) .

4. The filing of documents with public archives pertaining to burial properties
constitutes, is according to K. H. a Greek characteristic of the whole issue since it is
attested by inscriptions from various regions of Asia Minor such as Ionia, Karia and
Lycia yet not from the West. It is correctly observed that the procedure can also be
connected, inter alia, with the enforcement of various penalties provided for in these
documents regarding the protection of the monuments: copies of the wills, certified
by witnesses and kept in their archives, were the legal basis that allowed cities to
monitor through their competent bodies any burial property violation and impose
such sanctions, as stipulated by their owners. In support of this interpretation, such
expressions may be brought as evidence as “the safety is cited in the public records”
(«n doedAclo. avoyéypontorl Sld T@V dMUociov Ypoupato@LAoakimvy) that
accompanied various funerary inscriptions. One very interesting aspect of this
process that is missing from the treatise of K. H. is the submission and filing of
copies of such documents in the archives of provincial governors. This conclusion is
derived, for example, by two inscriptions from Lycia and Pisidia respectively. In the
first one that comes probably from Karmylessos the owner, a certain Aurelius, son
of Ermolykos, submits a written application to the provincial governor requesting

8 TAM V 2, 1410: Titog ®AéProg Tndpog v kaludpav {dv koteokebooey savld kol

T yovaiki odtod Totie | kel tolg kydvolg adtod. el 8¢ Tig | toAnon §| puetabff tdv
kate v | Emtypopnv Swatetayuévav, anolteloel 1@ ¢iok® &pyvpiov (dnvapio)
xeilfo].

I.Aphrodisias 12. 1107: 1§ copog kol 6 Pouog xoi afil elodotot] kol o mepl odTo
névta | kateokevdobnoov kol eiciv T[UB(epiov) TovA[{iov] TAOkwvog kobag kol i
| tfic yevopévng éxdbcemg S to[d ypelopvrokiov SmAodton v f colpd
kndevOnoeton ovtdg e 6 TAVK®Y 7} 0V¢ dv ovTOg PovAnOf §i SrotdllEnton év 8¢ Tarig
elodotatg kndevBicovial odg v évBdyar BouAnlBf 6 TAdkev 1 évypdeog Tvi
cuvywpnon fi dretdénrat Erepog 8¢ | 00deig eEovaiov E€et vBdyan Tva obte eig v
copov obte elg tdg | elodotag i odg Gv FAdkev adtog {dv PovAnbi évBdyar ovdeig
8¢ Il €€er ¢Eovoiav vBayon Tive Etepog i éxBGwon cwpdteiov @V v | tapéviav i
100 T'AOxovog BovAnce[l] olite S yneiouatog olte | 61" évievéewng nyeuovixig odte
GAM® Tpdm® 00devi 008¢ GmoallAotpidcatl 0VOE HeTKEWVROOL TV GOopoOv €mel O
toutwv Tt todunlloog 1 cvvywphoog dnoteicel 1@ lepoTdTe Touel® (dnvapilo)
neviaxic | xeihia @v 10 Tpltov yeviceton 10D éxdikioavtog tovmg | the émypopiic
dmetédn dvtiypogpov kol elg 10 yxpeopuAdkiov €ni | ote@ovnedpov TO TPig Kol
déxato[v] Attalidog thig Mevexpdrtoug Il unvog Zavd[1]kod.
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permission to repair, along with his brother, the base of a sarcophagus, which was
the burial monument of his ancestors®. The second one, from Termessos, Aurelius
Nikephoros and his wife erect a sarcophagus for themselves and their children on
condition that a fine of 2,500 dinars would be payable to the imperial treasure in
case any other corpse was placed in it. At the end of the inscription, it is stated that a
copy of the document was filed in the “proconsular archives” («&v tolg oxpiveiolg
&vBuraticod»)’. The reasons that led to this option, instead of being filed in the city
archives, were not of course declared in the document, however, it cannot be
excluded that they were personal in the sense of having more confidence in the
effectiveness of the institutions and bodies of the empire in comparison with the
institutions of the city, especially after the Constitutio Antoniana. Since the filing in
the archives implies a procedure invented and applied by Greeks, one could deduce
from these examples that gradually the Greek and Roman legal perceptions are
intermingled into a indistinct new structure, as shown convincingly, I believe, by the
work of K. H. concerning on the issue “acquisition and expropriation of tombs” in
Asia Minor.

8 TAM 11 122: 1 copatodixn #ide mpoyoviky AvpnA[ijov ‘Epuordlkov tod Edtuyéoug

TeMmooé[olg: Ng Onelp thig dollea[rleiog [t]od Bepe[Aiolv [¢ln[i tfi] én[ioxev]i
n[po]lv[o]f[c]acbor 6 ‘Epudlvkog ko[t O &]8ed[polc o [V]llto[b  Avplhr[io]g
2[t)é[oavog malpa avBlvr]daro[v] | M(dpxov) - Tovdiavod Zovpo Mdylvlolv fth-
oav|t]o 81 Bi]|Aiov(?) kai cvveyd| pnloe v avrois ...

TAM 1II 657: Adp(MAwg) Newopdpog Ap(tetpov) kol AdpmAie) Novunvig |
kotéomoey v couotodnknv fovtolg | kol 1olg Tékvolg ovtdv AvpMAiw)
Newkopdpo | kol Avp(mAin) Aptépovi- £tépp 8¢ 00devi é€éollte petd v dndBecty
aVTOV: GA<A>@ 8¢ | 00devi éEéote Gvde N émbBdworn Twvd, | énel O mewpdoog T
100tV évexebnioete | TovBopuyie ke ékteloet 1@ lepwtdte tollueie (dnvapia), Pe’ |
70 8¢ avriypagov avartétakte év toig | okpiveiolg avBvratixod.






ANDREA JORDENS (HEIDELBERG)

NOCHMALS ZUR BIBLIOTHEKE ENKTESEON

Die um das Jahr 70 n. Chr. auf Gauebene eingerichtete sog. BifAioBnkn éyxticewnv
gehort zu den eigenwilligsten Schopfungen der romischen Administration in der
Provinz Aegyptus. Die detailliertesten Kenntnisse dariiber verdanken wir dem grofen
Edikt des Priafekten M. Mettius Rufus, das er am 1. oder 31. Oktober des Jahres 89
n. Chr. auf Veranlassung des oxyrhynchitischen Strategen erlieB." Mit seiner noch
gegen Ende des XIX. Jhdts. erfolgten Publikation entstand sogleich eine lebhafte
Diskussion, was der eigentliche Zweck dieser bemerkenswerten Einrichtung sei.
Zumal schon vom Namen her — wortlich ‘Archiv der Besitzungen’ — daraus Aus-
kunft iiber die Vermogensverhiltnisse an privatem Grundbesitz und vielleicht auch
Sklaven zu erwarten war, wurde ldngere Zeit sogar eine Art Grundbuch des romi-
schen Agypten darunter vermutet. Zwar wurde diese These spitestens in den 1920er
Jahren aufgegeben, doch war es eher der Publikation neuer Texte und damit einer
Verlagerung der Forschungsinteressen, nicht aber einer wirklich schliissigen Deu-
tung zu danken, wenn diese Auseinandersetzung fiir fast 80 Jahre mehr oder weniger
zum Erliegen kam. Zu Beginn dieses Jahrhunderts suchte Klaus Maresch sie mit sei-
nen “Uberlegungen zur Funktion zentraler Besitzarchive™ denn auch wieder aufle-
ben zu lassen, und zuletzt war es vor allem Frangois Lerouxel, der mit seinen Unter-
suchungen zum Kreditmarkt einige bedeutsame neue Aspekte in die Debatte brachte.

Dennoch steht eine iiberzeugende Antwort nach wie vor aus. Mir geht es im
folgenden daher um zweierlei: Zum einen will ich die bisherigen Deutungen einer
erneuten Uberpriifung unterziehen und sie zum anderen um eine rechtspolitische
Komponente ergiinzen. Denn eine stirkere Einordnung in den allgemeinen Kontext
romischer Rechtspolitik vermag, wie ich meine, durchaus eine neue Perspektive zu
eroffnen.

Dreh- und Angelpunkt jeder Argumentation muf3 dabei notwendigerweise das
bereits erwihnte Edikt des Mettius Rufus sein, das die Grundziige des Systems recht
gut erkennen liBt, weswegen ich es hier kurz noch einmal durchgehen will.> Danach
waren innerhalb einer bestimmten Frist — genauer sechs Monaten — sdmtliche priva-

' P.Oxy. II 237 col. VIII, 27-43 = M. Chr. 192 = Jur. Pap. 59 = Sel. Pap. Il 219 = FIRA I
60; hieraus auch die in Anm. 4 ff. gegebenen Zitate. Der genaue Zeitpunkt ihrer Einrich-
tung ist nach wie vor unklar; hierzu zuletzt Jordens (2010) 160 f.

So der Untertitel von Maresch (2002).

Zu den im folgenden erwihnten Details grundlegend weiterhin Wolff (1978a) 222-255
sowie bereits 48 ff.

3
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ten Eigentums- und Pfandrechte sowie sonstigen Besitztitel unter Angabe ihrer Her-
kunft bei der BipAoBfAxkn éykthoemy zu deklarieren.* Dort wurden auf dieser Basis
fiir jede Privatperson unter ihrem &vopo Ubersichtsblitter, sog. dtoctpdpota, ange-
legt, auf denen diese Titel nach Ort und Sache zu verzeichnen waren.” Wie dabei mit
dem Eigentum von Frauen und Kindern zu verfahren war, dessen Verfiigungsgewalt
zeitweilig an den Mann bzw. die Eltern iibergegangen war, ist ebenfalls geregelt.’
Bei allfilligen Verdnderungen der Besitzverhiltnisse hatten die ausfertigenden Nota-
re vorher bei der Bibliothek ein entsprechendes éniotoAuo einzuholen, das iiber die
Berechtigung der Verfiigung Aufschlufl gab; im Falle der Nichtbeachtung drohten
Strafen.” Zur Sicherstellung des Rechtsverkehrs waren nicht nur alle friiheren Akten
— Deklarationen wie Stootpduata — sorgfiltig aufzubewahren,® sondern auch die

4 Z.31 ff. Kehebo odv mévtog tovg kthtopag évidg unvev & dmoypdlyoosdat v
idlov ktficty eig v 1@V évktioewv (L. éyxthcoenv) BiBA0BAKMY kol Tobg Savelotig
i dav Exwot drobfKoc kol Tovg dAAovg PP oo ddy Exmat Sikaiol, Th 8¢ dmoypaignv
note{cBmooy dnhobvreg m6lev Exaotog 1OV drapxdviov kotaéPnkev eig obtodg M
N xtioeig (L. ktiioig) ‘Daher verfiige ich, daB alle Eigentiimer innerhalb von sechs
Monaten ihren privaten Besitz bei der bibliotheke enkteseon deklarieren sollen sowie die
Gldubiger alle Hypotheken und alle anderen Rechtstitel, welche sie haben. Im Rahmen
dieser Deklaration sollen sie darlegen, woher jeweils das Eigentum an ihrem Besitz zu
ihnen iibergegangen ist’.

5 Wolff (1978a) 226 ff.; vgl. auch Z. 40 ff. (zit. unten Anm. 9).

7. 34 ff. Hocpomeém)cow 8¢ xal ol yvvolkeg TG VIOCTACEST TAV (’vap(I)v g0 Kot

VO ETLYDPLOV vouov Kpom:eu'ou (1. xpatfiton) ¢ vrdplPyovra, dpoimg 8¢ xal Td

Tékve TG TV yovémv oig M uev ypficeg (L. xpncu;) S dnpoociov tempntou

xpnuotioudv, 1 8¢ xtilclg petd Bdvotov tolg Tékvolg kekpdanron, tvo ol

ovvalAdocovteg pi kot dyvolav évedpedoviar (1. évedpedmvtot) ‘Dabei sollen die

Frauen bei dem Vermdogen ihrer Miénner verzeichnet werden, wenn nach irgendeinem

einheimischen Recht der Besitz verfangen ist; ebenso auch die Kinder bei dem der El-

tern, denen der NieSbrauch zusteht aufgrund 6ffentlicher Beurkundung, wihrend der Be-
sitz nach dem Tod den Kindern gehort, damit die VertragschlieBenden nicht aus Unwis-
senheit hereingelegt werden’. In diesen eherechtlichen Beziigen scheint der Hauptanlal3
fiir die spéteren Zitate des Ediktes gelegen zu haben, und zwar sowohl im Fall des Edik-

tes des Ser. Sulpicius Similis vom 8. 11. 109 (P. Oxy. II 237 col. VIII, 21-27 sowie P.

Mert. III 101), dem es als Anhang beigegeben war, wie auch in der beriihmten Petition

der Dionysia, die sich mit Berufung auf beide Edikte fast 100 Jahre spiter dem gegen

ihren Willen von ihrem Vater in die Wege geleiteten Scheidungsverfahren widersetzte.

Z. 36 ff. MTopoyyéAdho 8¢ xai 1ol cuvalhol yuotoypdeolg ki Tolg pviuoct undév

3o émotdipatog 100 BiAoguiax[iov tedeidoar, yvodowy ®¢ ovk dpedog 10]

1010070, GAAG ko 1P ordTol dog mapde T mpooTeTayuéve. Totcovteg ikny bropevodot

v mpoofkovsoy ‘Ich trage auch den Synallagmatographen und den pvipoveg auf,

nichts ohne ein ém{otaiua des Bibliophylakion aufzusetzen, im Wissen, daB solches

nicht von Nutzen ist, aber auch in der Erwartung der gebiihrenden Strafe fiir solche, die
selbst den Vorschriften zuwiderhandeln’; hierzu wie auch zu den verschiedenen Bezeich-
nungen der Notare und den moglichen Beziigen zu § 101 im sog. Gnomon des Idios

logos mit BGU V 1210, 227 f. (nach 149) zuletzt Jordens (2010), bes. Anm. 27.

Z.38 ff.’Edv & eiotv év tfi PiBAiobnxn tdv éndlPve xpovcov ATOYPOLQOLL, LETO noccng

oucpstBstocg (L. dxpiBelog) pviaccécBmoay, duoing 8¢ kol to Stactpduota, (v, el Tig
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laufend gefiihrten in gewissen Zeitabstinden zu erneuern, damit die Aktualitdt der
Institution stets gewihrleistet blieb.” Da all diese Verfahrensschritte eine reiche
Dokumentation hervorrufen mufiten, ist uns auch die Umsetzung dieser Vorschriften
im dgyptischen Alltagsleben bestens vertraut.

Welche Besitztitel dies konkret betraf, wird bemerkenswerterweise nirgends ge-
sagt. Da das Deklarationsgebot fiir Tdvtog Tovg kTitopag, ‘alle Privateigentiimer’,
galt,'’ wird man hierunter privaten Grundbesitz an Klerosland und Immobilien, ver-
mutlich auch an sonstigen Lindereien verstehen diirfen;'' unklar stellt sich die Lage
nach wie vor hinsichtlich des Eigentums an Sklaven dar.'> Alles weitere Vermdgen
blieb dagegen von der Erfassung ausgenommen," erst recht natiirlich simtliches f-
fentliches Land, ob nun Dominialland oder andere dnpooio y7).'* Ausloser der hier
angeordneten Generalrevision waren Mif3stinde im Archiv des Oxyrhynchites gewe-
sen, die nun sog. Generalapographai, also Deklarationen aller ktntopeg tiber ihren
gesamten Besitz, erforderlich machten."” Ublicherweise sollten die Verzeichnisse
jedoch mit Hilfe sog. regulédrer oder Spezialapographai, die nach jedem Besitzwech-
sel einzureichen waren, auf dem laufenden gehalten werden. Daf} sich mit der hier-
durch gewihrleisteten Aktualitdt zugleich ein grundsitzlicher Anspruch auf Voll-
standigkeit verband, hitten die Prifekten, wie das Edikt betont, immer wieder ein-
geschirft.

Demnach haben wir es bei diesem Besitzarchiv mit einem Instrument zu tun, mit
dem der gesamte Rechtsverkehr an Immobilien in der Provinz Aegyptus zu iiber-
wachen war. Mit Hilfe der regulidren Deklarationen wurde alles private Eigentum

yévorto (Ao, eic I*° Votepov mepl 1V Ul Sedvtog dmoypoyauévay € éxeivav

s?»syxe(nct ‘Wenn aber in der Bibliotheke Deklarationen aus friiheren Zeiten vorhanden

sind, sollen sie mit aller Sorgfalt aufbewahrt werden, ebenso auch die diastromata, damit

man, wenn irgendeine Untersuchung stattfindet, in spéterer Zeit beziiglich der nicht

ordnungsgemil deklarierten Besitztitel aus ihnen heraus den Nachweis fithren kann’.

Z. 40 ff. ["Iva] & [o]f_)v BleBloia te xoi eig Gmav Swomévn tdv Srool* tpoudrav M

xpioeig (. xpAoig) mpdg 10 um méAw dmoypogpfic denbiivo, moapoyyéAim 1olg

BliBAogdAaEL 810 mevtoetiog émavaveodoBot I 1o Sroctpduoto petopepouévng

£1g TO. KOLVOTOL0VUEVO, THG TeAevTolog EKEOTOV OVOUOTOG DTOCTACENG KOTO KMUNV

kol kal®t’ e1do¢ ‘Damit aber die Benutzung der Stootodpato sicher und in jeder

Hinsicht bewahrt bleibt, so daB es nicht noch einmal einer Abschrift bedarf, trage ich den

Bibliophylakes auf, nach je fiinf Jahren die dioeotompata zu erneuern, indem das zuletzt

festgestellte Vermogen einer jeden Person nach Ort und Sache in die neu angelegten (sc.

Seotpdpata) iibertragen wird’; zu der — zeitweilig umstrittenen, vgl. nur KieBling

(1965) 78 — Frage der Fiinfjahresfrist bes. Wolff (1978a) 233 Anm. 47.

10 P. Oxy.I1 237 col. VIIL, 33.

" Vgl Wolff (1978a) 224, bes. Anm. 13.

12 Vgl. Wolff (1978a) 225, bes. Anm. 14 f.; auch 259. Ein weiterer Beleg scheint jetzt mit
dem — allerdings fragmentarischen — Register P. Dub. 12 (II. Jhdt.) zu greifen.

3 Wolff (1978a) 225; vgl. auch bereits Eger (1909) 37 f.; von Woel (1924) 185 ff.

' vgl. Wolff (1978a) 225, bes. Anm. 16.

'3 Vgl. nur P. Oxy. I 237 col. VIII, 28 ff.
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erfa3t, mogliche Liicken durch die in bestimmten Abstidnden eingeforderten General-
apographai geschlossen. Nach Uberzeugung der ilteren Literatur war damit folglich
ein Landkataster, ja gar ein Grundbuch geschaffen.

Freilich hatte die relative Hiufigkeit von Generalapographai schon relativ bald
die Vermutung genihrt, daf3 die angestrebte Aktualitdt und Vollstindigkeit wohl nur
selten erreicht worden war. Doch wie schon Hans Julius Wolff leicht irritiert ver-
merkte, scheint ein rechter Wille zur Durchsetzung der Vorschriften gar nicht vor-
handen gewesen zu sein. Denn es fehle nicht nur jeder positive Hinweis auf einen
Zwang zur Erstattung, vielmehr blieben auch Verstofe jeglicher Art — ob bei Einzel-
oder Generalapographai — offenbar ungeahndet und also folgenlos.'® Auch wurde
zwar Notaren, die bei VertragsschluB die Einholung eines érnictoAunc versdumten,
eine Strafzahlung angedroht, von einer Haftung der Archivbeamten fiir fehlerhafte
Besitzauskiinfte ist jedoch nirgends die Rede.'” Zuverlissigkeit lieB dieses Instru-
ment folglich auch dann nicht erwarten, wenn die Akten verhidltnismiBig sorgfiltig
gefiihrt waren, die Notwendigkeit einer Generalrevision also noch in weiter Ferne
lag."®

Stellt man nun die Frage, welche politischen Absichten die Romer bei der Ein-
richtung dieses Besitzarchivs verfolgten, dringt sich als erstes eine fiskalische Ziel-
setzung auf. Dies ist in diesem Fall freilich schon angesichts der groBziigigen Hand-
habung auszuscheiden, wie neben dem fehlenden Deklarationszwang gerade der
Vergleich mit den sog. xat’ olkiav amoypogot erweist. So wurden die Zensusdoku-
mente, die als Grundlage fiir die Berechnung der Kopfsteuer dienten, sehr viel syste-
matischer, nimlich alle 14 Jahre von der gesamten Bevolkerung eingefordert; Fille,
in denen ausnahmsweise eine Erfassung unterblieben war, konnten sogar vor den
Prifekten gelangen.'” Demgegeniiber sind die hier interessierenden Besitzdeklara-
tionen nicht nur wesentlich seltener iiberliefert, sondern auch von weniger einheit-
licher Gestalt. Vor allem aber sind beide Deklarationstypen, wie schon Ludwig Mit-
teis vermerkte,”’ an vollig verschiedene Instanzen adressiert: Wihrend solche Dekla-
rationen, die als Basis fiir die Steuerveranlagung dienten, stets an Strategen und
Baciiikog ypaupatede und also die obersten Finanzbehorden des Gaues zu richten

Vgl. nur Wolff (1978a) 232: “Von unmittelbarem Zwang zur Erstattung scheint aller-
dings die Regierung, wenn man dem Fehlen einer darauf beziiglichen Klausel im Edikt
des Mettius Rufus und mehrmaligen Erwéhnungen offensichtlich unschidlich geblie-
bener Nichtbefolgung des Gebots oder frei zugegebener Fristversdumung trauen darf, wie
bei den Einzelapographai so auch bei den Generalapographai abgesehen zu haben.” Die
Details bereits bei Harmon (1934) 198; vgl. auch KieBling (1965) 80 (“nur eine sank-
tionslose Norm”); Burkhalter (1990) 200.

Zu ersterem vgl. Z. 36 ff. und oben Anm. 7; zu der Frage der Haftung der BipAiogdo-
keg Wolff (1978a) 250; bes. ders. (1978b) 190.

'8 Vgl. auch grundsitzlich Flore (1927) 85 f.

19 Vgl. nur das Verhandlungsprotokoll vor D. Veturius Macrinus PSI XIII 1326 (181-183).
20 Mitteis (1912) 99 Anm. 4; zu den unterschiedlichen Adressaten auch Flore (1979) 120 ff.
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waren,”’ wurden Spezial- wie auch Generalapographai regelmiiBig bei den nicht-
staatlichen Bibliophylakes eingereicht. Ihre relativ spite Einfiihrung bietet ein weite-
res starkes Gegenargument.*

Letzteres hatte wiederum Klaus Maresch als das entscheidende Indiz angesehen,
weswegen diese Einrichtung vielmehr mit dem ebenfalls erst im Verlauf des I. Jhdts.
ausgebildeten Liturgiewesen, also erneut einem — wenn hier auch nur in weiterem
Sinne — fiskalischen Zwecken dienenden Instrument zu verbinden sei.” In dieselbe
Richtung hatte auch schon Michael Rostovtzeff gedacht, ja seiner Meinung nach
gaben die von den Romern beftrderten Liturgien sogar “den ersten Anstof} dazu,
staatliche BiA00fikon 1@v éyxticewv zu schaffen ... Fiir die Regierung, welche ihr
Finanz- und Administrationssystem auf der Liturgie aufbaute, war es unentbehrlich,
genau zu wissen, welcher Grundbesitz frei, welcher dagegen belastet war, in wessen
Hinden sich die eine oder andere Privatparzelle befand, kurz und gut die Regierung
muBte wissen, was in Wirklichkeit das liegende Vermdgen des einen oder anderen
Liturgiepflichtigen war.”** Eine eindrucksvolle Bestitigung dessen konnte man etwa
in zwei Schreiben des bekannten kwuoypopupotede Petaus sehen, von dem der
Stratege Auskunft iiber das Vermogen zweier Dorfbewohner erbat, da Dritte mit
dem — wie sich zeigt, unzutreffenden — Vorwurf mangelnden Vermogens Einspruch
gegen die Nominierung eingelegt hatten. In der detaillierten Aufstellung, die der fiir
ihren Heimatort zustindige Petaus iiber Person und Besitz zu liefern vermag, ver-
weist er ausdriicklich auf entsprechende Auskiinfte des t@v éyxtnoewv BifAtopuAd-
Kk1ov, denen sogar das Datum des Besitzeintrags zu entnehmen ist.”

2 Hierzu zuletzt eingehend Kruse (2002) 63 ff.

22 S0 zuletzt auch Maresch (2002) 235, wobei die Relativierung (“insofern auffillig, als die

Romer auf anderen Gebieten der Finanzverwaltung bald nach Errichtung ihrer Herrschaft

im Sinne einer Zentralisierung und verstirkten Kontrolle titig wurden”) fiir Mareschs

Ansatz bezeichnend, jedoch unbegriindet ist, da die Besitzarchive entgegen seiner Dar-

stellung eben nicht dem Finanzressort unterstanden. Abwegig daher etwa auch Drecoll

(1997) 194, der die in das Zensusverfahren eingebundenen liturgischen Beamten auf

Stadt- und Dorfebene “unterhalb der bibliophylakes ... beschiftigt” sieht.

Maresch (2002), bes. 242. 244, bemerkenswerterweise allerdings ohne jeden Bezug auf

Rostovtzeff oder Mitteis, deren Uberlegungen ebenfalls schon in diese Richtung gegan-

gen waren; dazu sogleich.

2% Rostowzew (1910) 118 Anm. 3; zustimmend etwa auch Mitteis (1912) 92 f. 99, bes.
Anm. 5.

2 P, Petaus 10 (2. 5. 184); 11 (2. 5. 184), bes. Z. 11 ff. § vndpyxr (1. dndpyer) &
dmeypd(yorto) 1 évestdTt K8 (Eret) un(vi) Popevo(0) k8 St 10D tdv évkth(cenv) (.
gykti(oewv)) BipA(topuiaxiov) kTA. ‘welchem gehort, was er im laufenden 24. Jahr im
Monat Phamenoth, am 24., bei dem Archiv der Besitzungen registrieren liel ...”; vgl.
auch allgem. Cockle (1984) 114. Fiir die Konsultation der BiAo0nun éyntioenv war
wohl die erst kurze Zeit zuriickliegende Meldung der — ererbten — Grundstiicke maf3geb-
lich, denn das Vermodgen aus bereits ldnger bestehendem Grundbesitz hitte der
Kouoypoppeteds ebenso den von ihm selbst gefiihrten Steuerlisten entnehmen konnen;
vgl. dazu zuletzt Jordens (2009) 102 m.w.L.
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Daf} dariiber hinaus zugleich mit der Nominierung zum Liturgen dessen Besitz
in den Swaotpouarto als verfangen gekennzeichnet wurde, wurde ebenfalls schon
friih erkannt.*® Diese vorsorglich getroffene MaBnahme zielte offenbar darauf, allfil-
lige Forderungen des Staates zu sichern, die besonders bei kostenintensiveren Litur-
gien infolge einer millungenen Amtsfiihrung entstehen mochten; mit einem solchen
Eintrag war im Zweifelsfall, dhnlich wie bei Steuerschulden, die staatliche npwto-
npa&io gegeniiber Dritten gewahrt.”” Dies schloB selbst munizipale Ehrenimter ein,
wie eine entsprechende Anweisung an die Bibliophylakes anliflich der Neubeset-
zung der épylepocdvn noch zu Zeiten Diokletians unterstreicht.”® Sofern berechtigte
Griinde fiir eine Liturgiebefreiung bestanden wie etwa eine ausreichende Kinderzahl,
konnte man freilich auch dies bei seinem dvopo eintragen lassen.”” Entsprechendes
galt auch fiir Steuerprivilegien, beispielsweise die dtélelo eines Mitglieds der
kaiserlichen Technitensynode, ohne daf3 daraus Kompetenzen des Besitzarchivs im
Bereich der Finanzverwaltung abzuleiten sind.*

Nun wird gewil} nicht zu bezweifeln sein, da3 die Dienste dieser Einrichtung
gern auch staatlicherseits abgefragt wurden. Die Einwiinde, die schon gegen mogli-
che fiskalische Zwecke im engeren Sinne sprachen, behalten jedoch auch hier ihr
Gewicht — der nicht-staatliche Charakter der Institution, vor allem aber der Umstand,
dal es keine Pflicht zur Darlegung des Immobilienvermogens gab. Ein wesentlich
mit dem Steuer- und Liturgiewesen verbundenes Interesse des Staates, wie es zuletzt
noch einmal Klaus Maresch verfocht,”’ kann also kaum der leitende Gedanke gewe-
sen sein.

26 Vgl. bes. Eger (1909) 72 ff.; von Woel} (1924) 191; zusammenfassend jetzt Lewis (1997)

73 f.

Regelungen gegen eine miBbrduchliche Anwendung vgl. jedoch in § 5 des beriihmten

Edikts des Ti. Iulius Alexander, Z. 18-24 mit Chalon (1964) 123 ff., bes. 129 ff.; hierzu

auch unten Anm. 43 f. Leitendes Prinzip war demnach auch dort letztlich der angestrebte

Schutz vor Verfiigungen Nichtberechtigter, wie ihn von Woel3 (1924) 29 ff. u.6. bei der

BiBriobhxm éykthoewv gegeben sah; vgl. unten Anm. 32 ff. mit Text. Zu “Eintragungen

auf Ersuchen einer Behorde” allgem. auch Lewald (1909) 67 ff.

2 p.Oxy. XLIV 3188 (11.9.300); vgl. auch Lewis (1997) 79.

2 S0 etwa in SB XVI 12994 = P. Mich. XIV 675 (19./20. 7. 241), bes. 27 ff. brotaog obV
v [ték]vov to (sc. 5) ovouato tdv kafl] S[o [BifAleav Snpociov Aldyev
eowvouévov a€d émotelAol oe ... xol tolg TV évktnoewv (I €ykThoewv)
BiBA(1ogOradl) thy déovsay nalpdbectv moteTaBor 1 o]vouati wov; vgl. auch Wolff
(1978a) 236 f. Anm. 64. 67.

30 Vgl. nur P. Agon. 2 = M. Chr. 198 = BGU IV 1073 (1./2. 274) mit dem vorausgehenden
Antrag P. Agon. 1 = SB XVI 13034 = BGU IV 1074 (12.273 / 1. 274); hierzu auch Eger
(1909) 197 £.; Maresch (2002) 245.

3 Vgl. bes. Maresch (2002) 245: “Fiir den Staat aber waren die Vorteile, die sich fiir ihn
aus der Aufsicht liber die Liegenschaften ergaben, viel wichtiger (sc. als der Schutz des
privaten Rechtsverkehrs). Sie miissen von Anfang an in Rechnung gestellt worden sein.”
Der ebda. in Anm. 39 erhobene Vorwurf gegen Wolff, die “Bedeutung der BiAo0nin
¢yktnoeov fiir die Liturgie” nicht erwihnt zu haben, trifft allerdings insofern ins Leere,

27
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Aus diesem Grund hatte denn auch Friedrich von Woe3 den Grundgedanken
schon 1924 vielmehr im “Prinzip der administrativen Verfiigungskontrolle” zum
Schutze des Rechtsverkehrs vermutet.”> Obgleich rémischem Rechtsdenken *“im
wesentlichen fremd”, erwecke die dgyptische Evidenz doch den “Eindruck, daf} die
Verhinderung der Verfiigung des Nichtberechtigten eine der obersten Sorgen der
romischen Verwaltung war.”* Nichts zeige dies besser als die Auseinandersetzung
um ein gleich zweimal verduBertes Grundstiick, das in beiden Fillen mit nicht regi-
strierungspflichtiger Privaturkunde erworben worden war.** Wihrend der Erstkéufer
auf eine Eintragung seines Besitztitels verzichtet hatte, hatte der zweite den Kaufver-
trag nachtriiglich der dnuocincic unterzogen® und bei der BipAoBnn éyxtioewv
gemeldet. Aufgrund des fehlenden Eintragungsprinzips hatte dies allein noch keine
Entscheidung zugunsten des Zweiterwerbers gebracht. Erst in dem Moment, als
dieser mit notariellem und also mit Epistalma der BipAioB7xn abgesichertem Ver-
trag das strittige Grundstiick weiterverduflern will, wird es brisant. So legt der Erst-
kdufer nun mit der Bitte um Eintragung eines Sperrvermerks beim Strategen hier-
gegen Einspruch ein, um den geplanten Weiterverkauf im letzten Moment zu verhin-
dern.

Der hier vorgetragenen Deutung, die sich in den folgenden Jahrzehnten durch-
setzen sollte, schlof} sich mit wenigen Modifikationen auch noch Hans Julius Wolff
im Jahr 1978 an, als er im Rahmen seines Handbuchs das gesamte Material zur Bi-
BA1oOMin éykthcemy noch einmal eingehend erdrterte.* Thm zufolge sei der eigent-
liche Zweck des Besitzarchivs in der “Errichtung einer administrativ-»polizeilichen«
— moglicherweise auch, mit Bezug auf die Amtsfiihrung der staatlichen Notare, einer
disziplinarischen — Aufsicht liber den Liegenschaften und vielleicht auch den Skla-
ven betreffenden Rechtsverkehr” sowie der “Gewinnung eines stindigen Uberblicks
iiber den Besitzstand an diesen Giitern in jedem Gau” zu sehen.” Ziel sei eine mog-
lichst umfassende Kenntnis des provinzialen Wirtschaftslebens gewesen, zumal
fiskalischen Interessen, wie Wolff nochmals betont, andere Instrumentarien zur Ver-

als dies unter dem — durchaus weiter gefaliten — Aspekt der Verfangenschaften wieder-
holt gewiirdigt erscheint.

32 yon WoeB (1924) 351; zustimmend zuletzt Wolff (1978a) 223, bes. Anm. 9. 246 bzw.
(1978b) 186, bes. Anm. 9 mit Verweis auf frithere Stellungnahmen; vgl. auch bes. Flore
(1927) 86 ff.

3 von WoeB (1924) 29, vgl. auch 3. 104 f.

3% P.Giss. 18 =M. Chr. 206 (30.3.119); vgl. dazu Eger (1909) 68 ff. 87 f. mit der Ed. pr.;

von Woef3 (1924) 130. 203. 344 ff.

Die mit diesem Verfahren erreichte Gleichstellung der privaten mit den Offentlichen

Urkunden gilt allgemein als Voraussetzung fiir die Registrierung in der BiBAioBnixm

gykthoemv, vgl. bereits Mitteis, Einl. zu M. Chr. 206; von WoeB (1924) 203, bes. Anm.

1; 269 f. Anm. 3; Wolff (1978a) 174 Anm. 22; zum Verfahren allgem. ebda. 129 ff;

Primavesi (1986).

3 Vgl. oben Anm. 3.

37 Wolff (1978b) 191 bzw. (1978a) 253.
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fiigung standen.*® Demgegeniiber seien die “Vorteile, die das System sowohl vom
Standpunkt des Privatrechts wie auch als Mittel der Sicherung 6ffentlich-rechtlicher
Verfangenschaften mit sich brachte”, lediglich “als willkommene Nebenprodukte”
zu betrachten.”

Auch diese These vermag freilich nicht restlos zu iiberzeugen, da die bekannten
Gegenargumente auch hier wieder zutreffen — so der Verzicht auf die Deklarierungs-
pflicht, weswegen etwaiger Informationsbedarf stets nur durch die Konsultation
einer ganzen Reihe von Verzeichnissen, die unterschiedliche Institutionen zu den
verschiedensten Zwecken fiihrten, zu decken war; der nicht-staatliche Charakter der
Einrichtung; nicht zuletzt die auch von Wolff selbst als problematisch erkannte
Beschrinkung der Besitzarchive auf den jeweiligen Gau.*” Auch bezogen auf eine
‘administrativ-»polizeiliche« Aufsicht iiber den Liegenschaften betreffenden Rechts-
verkehr’ und einen ‘stindigen Uberblick iiber den Besitzstand’ ist demnach allenfalls
ein mittelbares Interesse des Staates zu erkennen.

Einen ganz neuen Ansatz hat nun zuletzt Frangois Lerouxel verfolgt, indem er
die eminenten okonomischen Implikationen des neugeschaffenen Besitzarchivs in
den Vordergrund stellte. So habe nach seinen Beobachtungen der Kreditmarkt in die-
sen Jahren erhebliche Veridnderungen erfahren, wie insbesondere an den Aktivititen
von Frauen ablesbar sei.*' Denn typischerweise verliehen sie im Gegensatz zu Min-
nern fast ausschlieBlich Geld, und zwar tendenziell sogar hohere Summen, weswe-
gen sie nicht nur hédufiger Banken einschalteten, sondern iliberdurchschnittlich oft
auch auf Sicherheiten bestanden. Das Besitzarchiv kam hier beiden Seiten entgegen:
Dem einen vermochte es Einblick in die Vermdgensverhiltnisse des potentiellen
Schuldners zu verschaffen, dem anderen gelang ungleich leichter der Nachweis
seiner Kreditwiirdigkeit. Beides trug dazu bei, den Anteil der Frauen sowohl unter
Gldubigern wie auch Darlehensnehmern zu erhohen, so daf} es hier seit Beginn der
Flavierzeit zu einem signifikanten Anstieg kam.

Diese wirtschaftspolitische Deutung hat Lerouxel auf einer Tagung iiber Trans-
aktionskosten in der Antike, wie ich durch Uri Yiftachs freundliche Vermittlung
erfahren habe, inzwischen noch weiter ausgebaut.”> Handlungsbedarf sei demnach
vor allem durch das komplexe Beziehungsgeflecht entstanden, das unter den Romern
offentliche Aufgaben mit privaten Belangen verquickte und durch hohe
wechselseitige Sicherungsbediirfnisse gekennzeichnet war. Das konkurrierende

¥ Zu den auch noch in rémischer Zeit von den Komogrammateis gefiihrten katasterartigen
Landregistern, die als Grundlage fiir die Berechnung des tributum soli dienten, jetzt bes.
Jordens (2009) 103 ff. Die Darstellung von Maresch (2002) 236, dal “durch die traditio-
nellen Notariate bereits eine Kontrolle des Grundbesitzes gewihrleistet war, so daf} eine
verbesserte, zentrale Erfassung — zumindest vorerst — nicht dringlich erschien”, ist inso-
weit ungenau.

39 Wolff (1978b) 191 bzw. (1978a) 253 f., bes. 254.

40 vgl. auch Burkhalter (1990) 214.

4 Vgl. nur Lerouxel (2006), bes. zusammenfassend 56 ff.

42 Lerouxel (2009).
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Interesse, das daher Staat wie Privatpersonen gleichermallen an der Sicherung ihrer
Anspriiche gegen potentielle Schuldner besaBlen, habe die Kosten im Kreditwesen
immer weiter verteuert, bis schlieflich die Wirtschaft als ganze in Schieflage geriet.
Das Besitzarchiv habe nun in wiinschenswerter Weise diese Kosten minimieren und
damit weiteren Belastungen entgegenwirken konnen — erfolgreich, wie der wirt-
schaftliche Aufschwung des Landes in den Folgejahren erweise. Erste Schritte gegen
die negativen Auswirkungen auf private Rechtsgeschifte seien zwar schon Ti. Iulius
Alexander zu verdanken, der in seinem Edikt vom 6. Juli 68 die Namen der Staats-
schuldner zu publizieren gebot,” doch sei eine wirkliche Entspannung erst mit dem
bald darauf geschaffenen Besitzarchiv eingetreten.

4 So Lerouxel (2009) 11 f. mit Bezug auf Chalon (1964) § 5 (I. Hibis 4 = 1. Prose 57 =
OGIS 1I 669 = IGRR I 1263 = SB V 8444 = FIRA III 58, 18 ff.) “Ivo. 8¢ umidopudOev
Bopdvnt tag TpOg dAANAOVE GUVOAANYOG TO TMV dNUOcinv Gvopo Unde cuVEXHGT Ty
xowny niotv I' ol tfit mpwronpaie Tpog & un del katoypduevor, kol Tepl TodHINg
qvaykaing mpoéypoyor EdnADONL Y&p pot moAldkig STt fidnt Tiveg kol brobnkog
éneipocov doedécBon vouinme I*° yeyovuiog kol dmodedouéva Sdveto mopd tdV dimo-
AoBoviav dvorpdooey mpog Ploy kKol dyopacsros GvaddcToug TOETY ATOCTMVTES
100 KTAoto TV dvnoauévay o I* cuuBePAnkdtov ticiv dvoforikd eidngdc[i] éx
100 @iokov fit oTpoIYolg fit mpoyHaTiKolg At GAAOIG TOV TPOCOPEIANKOTOV T
Snuocior Adyor. Kehedbmt odv, Sotic{g) v évBdde 12 énitpormog 10D wuplov it
oikovépog Vmortdv tver Emu tdv év 101g dnuoociolg mpdyuacty dvimv, kotéyxecBot
odtod 10 Svolu]o it mpoypdeety, v[or undleic td1 To100T®L G VVPEAANL, IZ H1 pépnt
TV VTOPXOVIOV oDToD KaTEXEW v TOTG ONUOGTOlG YPOUUOTOPLANKIOLG TPOg OPEel-
Anua. Eav 8¢ tig pfute dvopatog katesynpévou unte 1@v dmopyéviav kpotovl*ué-
vov doviont vopiuog Aofov droBikny fu eBdont & €ddvicev wouicacBot fit ol
avnontol T, UNt Kotexopévov 100 Ovopotog unde 1od VrdpxovTog, 0VOLV TpayuoL
£€et ‘Damit aber die privaten Rechtsgeschiifte von keiner Seite her im Namen des Staates
belastet werden und man nicht die allgemeine Kreditwiirdigkeit einschrinkt dadurch, da3
man das Vorpfandrecht (des Fiskus) mibriuchlich in Angelegenheiten einsetzt, fiir die
es nicht gilt, habe ich notwendigerweise auch hierzu eine Verfiigung getroffen. Denn mir
ist hiufig dargelegt worden, dal einige bereits versucht haben, formgerecht bestellte
Hypotheken aufzulosen, zuriickgezahlte Darlehen mit Gewalt wieder von den Empfin-
gern beizutreiben und Kaufvertrdge riickgéngig zu machen, indem sie den Kéufern die
Besitztiimer wieder entzogen, da sie Vertrige geschlossen hitten mit Personen, die vom
Fiskus Stundungen in Anspruch genommen haben, oder mit Strategen oder (niedrigeren)
Amtstrigern oder anderen Arten von Schuldnern gegeniiber der 6ffentlichen Kasse. Ich
verfiige also, dal von jetzt an jeder Prokurator des Kaisers oder dispensator, der einen
von den in offentlichen Diensten Stehenden fiir verdichtig hilt, auf dessen Namen eine
Verfangenschaft eintragen lassen bzw. eine Verfiigung treffen soll, damit niemand mit
einer solchen Person Vertrige schlieit, oder auf Teile seines Vermogens eine Verfan-
genschaft eintragen soll in den oOffentlichen Archiven beziiglich dieser Schuld. Wenn
aber ein Dritter einem, bei dem weder eine Verfangenschaft auf den Namen eingetragen
noch der Besitz beschlagnahmt ist, ein Darlehen gibt und dafiir eine formgerecht (be-
stellte) Hypothek erhilt oder das Darlehen schon vorher zuriickbekommen hat oder etwas
erworben hat, wobei weder auf den Namen noch auf das Vermdgen eine Verfangenschaft
eingetragen ist, dann wird (dieser Dritte) keinen Zugriff erleben’.
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Daf} Fiskalschuldner durch das Vorpfandrecht des Staates in jedem Fall erheb-
lichen Nachteilen ausgesetzt und dadurch grundsitzlich in ihrer Geschiftstatigkeit
beeintrdchtigt waren, wird sicher kaum zu bestreiten sein. Gleichwohl ging es Alex-
ander nach allem, was wir sehen, nicht etwa um das Verhiltnis zwischen privaten
und offentlichen Schulden allgemein, sondern um den miflbriauchlichen Einsatz der
Protopraxie durch iibereifrige Finanzorgane, die staatliche Anspriiche wider alles
Recht notfalls auch gegen bestehende Vertriige durchzusetzen versuchten.* Entge-
gen Lerouxel betreffen die beiden Verlautbarungen damit freilich ganz verschiedene
Sachverhalte, zumal die durchaus hiufiger thematisierte Behordenwillkiir*’ bei Met-
tius Rufus keinerlei Rolle spielt.

Seinem eigenen Bekunden nach bewegen sich die von ihm verordneten Maf3-
nahmen vielmehr ganz im privatrechtlichen Bereich, wie denn auch ihr alleiniger
Zweck darin liege, da} “die VertragschlieBenden nicht aus Unwissenheit hereinge-
legt werden”.** Die Forschung neigte freilich gern dazu, diese Darstellung zu relati-
vieren, obwohl rechtspolitische Zielsetzungen in statthalterlichen Verlautbarungen
keine ganz unbedeutende Rolle spielen. So unterstreicht auch der Prifekt T. Flavius
Titianus in seinem Edikt aus dem Jahr 127, mit dem er die Griindung der Adpuav
BiPA10BAKkN bekanntgibt, vor allem den Aspekt der Rechtssicherheit.”’” Derselbe
Gedanke ist auch schon im Jahr 43 im Dekret des legatus Augusti pro praetore der
Doppelprovinz Lycia Pamphylia Q. Veranius zu fassen, wenn er seine Reform des
stadtischen Archivs von Tlos damit verkniipft, dal “auch die, die einen Rechtsakt
vornehmen — ihretwegen hat meine Fiirsorge in dieser Sache Untersuchungen (?)
angeordnet — aufhoren, ihrer eigenen Sicherheit entgegenzuarbeiten”.”® Zu diesem
Appell an das Eigeninteresse und vor allem die Eigenverantwortung der Vertrag-
schlieBenden hatte bereits der Herausgeber Michael Worrle eine Reihe von Paral-

4 Hierzu zuletzt J6rdens (2009) 273 f. mit Anm. 42.
43 So besonders in den wiederholten Edikten zum Requisitionswesen; vgl. hierzu zuletzt
eingehend Jordens (2009) 165 ff.
Vgl. nur P. Oxy. II 237 col. VIII, 36 iva oi cuvoAAdocovieg uf kot Gyvotow
gvedpevovtan (l. évedpedwvran), zitiert bereits oben in Anm. 6; dazu bes. Wolff (1978a)
249 Anm. 125. Zu dem Rang dieser Aussage auch Eger (1909) 200 f.; von Woel3 (1924)
104 f.; Flore (1927) 84 ff.; Cockle (1984) 114; vgl. auch Purpura (1992) 596, der dies
allerdings als “giustificazione fondamentale delle disposizioni dell’intero editto” von
dem “scopo della disposizione” zu scheiden sucht; zuletzt bes. Lerouxel (2006) 58,
wenngleich mit Blick auf Maresch (2002) eher skeptisch, ob hierin tatséchlich “le but
premier de I’administration romaine dans la mise en place de la bibliotheque des acquets”
zu erkennen sei.
Vgl. P. Oxy. I 34 = M. Chr. 188, 6 f. [0]O pdvov Tva | Tpdcodog povepd yévntot,
GA<A>" vo kol a0t N doeddeto tolg dAoig mpoosiiv (1. mpoot) ‘nicht allein, damit
die Einkiinfte offengelegt werden, sondern auch, damit dieselbe Sicherheit auch allen
anderen zuteil werde’; hierzu auch Jordens (2006) 98.
* Vgl nur SEG XXXIII (1983) 1177, 24 ff. “Ive 8¢ kol ot ypnpot[iClovie, 81 odg 1) &un
émuédeto mepl Tovtov €fletd]oat (?) diétale, nobowvtal Tt tavtdv afvt]r[pldc-
oov[teg dJopoieian, in der Ubersetzung von Worrle (1975) 257.

46

47



Nochmals zur Bibliotheke Enkteseon 287

lelen anfiihren konnen, so etwa auch ein — wenngleich nur fragmentarisch erhaltenes
— kaiserliches Edikt aus dem pisidischen Sibidunda.*’ Daher hatte ich auch schon an-
dernorts dafiir plidiert, die Fiirsorge fiir die Rechtssicherheit als Teil des statthalter-
lichen Selbstverstindnisses anzuerkennen.”

Im Fall des Besitzarchivs spricht dies um so eher an, als damit gerade diejenigen
Details der Konstruktion, die sonst stets Anlal zu Bedenken gaben, einsichtig
werden. Dies gilt etwa fiir den geringen Einzugsbereich — geradezu essentiell bei
einem Instrument, das in erster Linie Informationen iiber die Kreditwiirdigkeit mog-
licher Vertragspartner bereithalten sollte, da in der Gauhauptstadt gelagerte Akten
fiir jeden Interessenten optimal zugénglich waren, wihrend eine zentrale Erfassung
hierfiir nicht nur entbehrlich, sondern sogar hinderlich war. Auch das fehlende Ein-
tragungsprinzip ordnet sich hier miihelos ein. Denn bezeichnenderweise wurde
Zwang nur im Fall der Zensusdeklarationen ausgeiibt, die den Staat aus fiskalischen
Griinden unmittelbar interessierten, wihrend Besitzdeklarationen, zumal Spezialapo-
graphai, hier neben Geburts- oder Todesanzeigen und vor allem den sog. &Bpoyla-
Deklarationen rangieren. Fiir all diese Deklarationstypen lief sich ein priméres Inter-
esse der Deklaranten erschliefen,”’ am deutlichsten sicherlich bei den letztgenann-
ten, wo es um Abgabenreduzierungen bei ungiinstigen Nilschwellen ging. Hier wird
wohl niemand in Abrede stellen, dafl dies vor allem den Bediirfnissen der Betrof-
fenen und allenfalls auf lange Sicht auch denen des Staates entsprach. Dasselbe wird
man nach alldem auch bei den Besitzdeklarationen annehmen miissen und das
eigentliche Anliegen auf seiten der Bevolkerung sehen.

Wichtiges und Richtiges wurde sicherlich auch bei den fritheren Deutungs-
versuchen erkannt. Allerdings gab es in allen Fillen ein Moment, das sich nicht recht
zu den unterstellten Absichten fiigen wollte. So wulite der Staat die im Besitzarchiv
gefiihrten Akten in der Tat fiir steuerliche wie liturgische Belange zu nutzen; die
Frage bleibt jedoch, warum es nie zu einem direkten Zugriff der staatlichen Organe
kam. DaB} die dadurch erlangten Vorteile “viel wichtiger” waren als der von Rufus
benannte Zweck und sie daher, wie zuletzt noch einmal von Klaus Maresch gemut-
maRt, “von Anfang an in Rechnung gestellt worden sein (miissen)”,”” verliert zudem
schon wegen des fehlenden Deklarationszwanges sehr an Plausibilitit. Auch die von
Wolff erwogene administrativ-»polizeiliche« Aufsicht iiber den einschldgigen
Rechtsverkehr besitzt angesichts der Beschriankung der Besitzarchive auf den einzel-
nen Gau nur geringe Uberzeugungskraft. Dasselbe gilt fiir das neuerdings von Fran-
cois Lerouxel vorgetragene Konzept, es habe sich um eine Mainahme zur Begren-
zung der Kostenentwicklungen im Wirtschaftsleben gehandelt, zumal, wie auch er

4 SEG XIX (1963) 854 = Oliver (1989) 390 f. Nr. 186 (II. Jhdt.) mit Waorrle (1975) 284 f.

% Hierzu jetzt eingehend Jordens (2010), bes. 176 f.

5! Der herrschenden Meinung nach versprachen sich die Einreichenden jeweils bestimmte
Vorteile: Die Geburtsanzeigen stellten auf eine Anerkennung des Status ab, die Todes-
anzeigen auf die Reduzierung der Steuerleistungen.

52 Maresch (2002) 245, das gesamte Zitat oben in Anm. 31.
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selbst einrdumt, positive Hinweise auf ein entsprechendes Denken in antiken Quel-
len nicht auszumachen sind.”

Da all diese Interpretationen in der Regel aus den beobachteten Effekten heraus
entwickelt waren, iiberrascht hingegen nicht, da8 sich solche stets auch nachweisen
lassen. Die von Mettius Rufus erwarteten Erfolge traten freilich ebenfalls ein. So
vermerkte schon Hans Julius Wolff: “DaB die B1fA1007xn éyxtiicewv auch mit ihrer
gegeniiber der ilteren Auffassung eingeschriankten Wirksamkeit dem zivilen Rechts-
verkehr diente und dessen Sicherheit in hohem Mafe forderte, unterliegt natiirlich
keinem Zweifel.”>* Die hieraus zu folgernde “vision assez altruiste et philanthro-
pique de I’administration romaine™” rief gleichwohl stets ein gewisses Unbehagen
hervor, nicht zuletzt bei Wolff selbst, miisse seiner Meinung nach doch “die Frage
aufgeworfen werden, ob der Schutz des privaten Rechtsverkehrs um seiner selbst
willen wirklich das ausschlaggebende rechtspolitische Motiv ihrer Schaffung gewe-
sen” sei.”

In der Tat palit es nur wenig zu den landldufigen Vorstellungen vom Imperium
Romanum, dal} eines der zentralen Anliegen der romischen Administration ausge-
rechnet in der Sicherung der Interessen der Einwohnerschaft bestanden haben soll.
Doch ist auch hierin, wenn man es recht betrachtet, keineswegs ein reiner Selbst-
zweck zu sehen. Vielmehr brachte auch dies nicht unerheblichen Gewinn fiir den
Staat, insofern ndmlich strittige Besitztitel an Immobilienvermdgen stets zu den be-
liebtesten Streitgegenstinden vor Gericht gehdren. So ldBt bereits die oben erwihnte
Auseinandersetzung um das zweimal verdufBerte Grundstiick erahnen, welche Risi-
ken eine unterbliebene Konsultation des Archivs nicht nur fiir die Betroffenen, son-
dern auch die staatlichen Organe barg, da sie prompt vor den bekannten Strategen
Apollonios gelangte. Wie leicht allféllige Unklarheiten liber den Rechtsstatus von
Land den ganzen Apparat bis hin zu einem romischen Prokurator iiber Jahre hinweg
beschiftigen konnten, tritt indes nirgends so eindrucksvoll vor Augen wie in der

3 Vgl. nur Lerouxel (2009) 13: “Il ne s’agit bien siir pas de dire que I’administration

romaine en Egypte avait lu Douglass North et connaissait la notion de coiits de trans-

action.”

Wolff (1978a) 253, pointiert zu Beginn des als Zusammenfassung gedachten Abschnitts

4 “Der rechtspolitische Zweck der Bibliotheke™.

55 Lerouxel (2009) 10.

6 So Wolff (1978a) 253 zu Ende des in Anm. 54 genannten einleitenden Absatzes, wobei
ihn die daran anschlieBenden Uberlegungen zu dem oben in Anm. 37, bes. auch 39 mit
Text referierten Ergebnis fithren. Im folgenden Kleindruck listet er weitere Indizien auf,
die seiner Meinung nach diese Deutung zu stiitzen vermdgen. An seinem an den Beginn
dieser Indizienkette gestellten Satz “Ein strikter Beweis der These 146t sich allerdings
beim gegenwirtigen Quellenstand nicht fithren” (254) hat sich freilich bis heute, soweit
ich sehe, nichts Grundlegendes geédndert.

54
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bekannten Kontroverse zwischen den Soknopaiospriestern Satabus und Nestnephis
um vermeintliche oder tatsichliche Adespota.’’

Schon diese beiden Fille geben hinlinglich zu erkennen, wie vorteilhaft eine
angemessene Beriicksichtigung der Interessen der Provinzialen mitunter auch fiir die
Behorden war. Denn das romische Prinzip einer auf wenige remunerierte Krifte in
Schliisselpositionen gestiitzten, schlanken Verwaltung funktionierte nur dann, wenn
Reibungsflidchen sich so weit wie moglich eliminieren liefen. Das auf Gauebene
geschaffene Kontrollsystem der BipAtobfikon éykticewy, in denen die Vereinbarun-
gen vor Vertragsschluf} auf gegebenenfalls konkurrierende Anspriiche zu tiberpriifen
waren, fiigte sich hier nahtlos ein, war es doch wie wenig anderes geeignet, nicht nur
potentielle Kéufer oder Darlehensgeber vor unangenehmen Uberraschungen, son-
dern auch die Gerichte vor einer Flut moglicher Folgeprozesse zu bewahren.

Da die Besitzarchive eine Vielfalt von Bediirfnissen von staatlicher wie von
privater Seite erfiillten, sollte andererseits kaum verwundern, dal man die dabei
verfolgten politischen Absichten immer wieder auch andernorts suchte; kein Zufall
auch, dafl man sie oft genug auf dem eigenen Forschungsgebiet fand. Dennoch bleibt
befremdlich, dal dem klaren Bekenntnis des Mettius Rufus zum Schutz des privaten
Rechtsverkehrs derart groe Zuriickhaltung entgegengebracht und es trotz aller Par-
allelen allenfalls als ‘willkommenes Nebenprodukt’ eingestuft wurde. Eine derartige
Skepsis erscheint jedoch offenbar unbegriindet, zumal es nirgends handfeste Gegen-
beweise gibt. Insofern haben wir darin eher ein wissenschaftsgeschichtliches Phéno-
men zu sehen, das wohl vor allem einem tiefwurzelnden Mifltrauen des modernen
Gelehrten gegen alle allzu hehren — zumal wenn von Politikerseite verkiindeten! —
Ideale geschuldet ist.
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URI YIFTACH-FIRANKO (JERUSALEM)

COMMENTS ON ANDREA JORDENS
“NOCHMALS ZUR BIBLIOTHEKE ENKTESEON”

In memoriam
Raymond Westbrook

The bibliothéké enktéseon, an archive recording the acquisition of property rights on
landed property, was one of the outstanding accomplishments of the Roman
administration in Egypt in the sphere of private law.' Anyone who buys a house, a
piece of land, or gives a loan secured by a lien on land faces the same dilemma:
what if the vendor/borrower does not tell the truth? What if the land is not his? What
if he already sold it, or gave it as a security to a third person who will later turn up
and contest our right?” Our worries would naturally be eased if we could retrieve,
cheaply and expeditiously, information on the existence of such conflicting rights. In
Roman Egypt, this purpose was served by the bibliothéké enktéseon.

If you wished to sell real property, you would frequently (regularly until around
150 CE)® turn to a public scribe (i.e. a one located at a grapheion or agoranomeion)
for the composition of the document. But the scribe would document the sale in
writing only if he knew that no conflicting rights stood in the way. This type of

' F. Burkhalter, “Archives locales et archives centrales en Egypte romaine”, Chiron 20

(1990) 191-216 at 199-202, 209-211; W.E.H. Cockle, “State Archives in Greco-Roman
Egypt from 30 BC to the Reign of Septimius Severus”, JE4 69 (1983) 113-115; F.
Lerouxel, “Les Femmes sur le Marché du Crédit en Egypte Romaine (30 Avant J.-C.-284
Apres 1.-C.)”, CCRH 37 (2006) 47-63; id., “Le role de la bibliotheque des acquéts
(bibliothéké enktéseon) dans la diminution des colts de transaction sur le marché du
crédit en Egypte romaine”, Transaction Costs in the Ancient World (Center for Hellenic
Studies, Washington DC, 27.-29.7.2009, forthcoming); K. Maresch, “Die Bibliotheke
Enkteseon im romischen Agypten. Uberlegungen zur Funktion zentraler Besitzarchive”,
ArchPF 48 (2002) 233-246; H.J. Wolff, Das Recht der griechischen Papyri Agyptens in
der Zeit der Ptolemder und des Prinzipats. 2. Band. Organisation und Kontrolle des
privaten Rechtsverkehrs (Munich 1978) 222-255; F. v. WoeB, Untersuchungen iiber das
Urkundenwesen und den Publizititsschutz im romischen Agypten (Munich 1924) esp. 98-
124, 175-224.

The same challenge is less successfully encountered in Rome itself: cf. M. Kaser, Das
romische Privatrecht: Erster Abschnitt: Das altromische, das vorklassische und
klassische Recht (HAW 3.3.1) (Munich 1971) 458, and Zweiter Abschnitt: Die
nachklassischen Entwicklungen (HAW 3.3.2) (Munich 1975) 313.

> Cf p.297.
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information was stored in the bibliothéké enktéseon and the bibliophylakes had to
confirm in writing, by means of an epistalma, that no conflicting rights were
recorded in the vendor’s diastroma, a list of landed property in the vendor’s
possession and its proprietary status.* Only after the bibliophylakes confirmed that
no conflicting rights were present, could the scribe draw up the sale contract.
Naturally, the bibliophylakes could provide a reliable picture only if their files were
kept up-to-date. This goal could only be attained if every purchaser, every new
owner, reported (apographestai) to the bibliophylakes his newly acquired title after
the purchase.” In terms of the paperwork, only then, after the apographé, was the
sale really complete.

The mechanism described above could only function effectively if everyone did
his job, i.e. if the scribes did not draw up the document before an epistalma was
issued, if land owners always reported to the bibliophylakes by means of an
apographé their newly acquired titles, and finally if the bibliophylakes kept a careful
record of these rights. And indeed, the Roman state seems to have made a sincere
and continuous effort (at least in the first 100 years of the existence of the
bibliothéké, ca. 50-150 CE) to keep the system in good working order. Public scribes
who issued a land sale document without an epistalma were subject to a heavy fine
of 50 drachms.® The state also did not do with just regular apographai. Every once
in a while it initiated a general survey, ordering everyone to file reports of all rights,
liens and encumbrances held on landed property. One such a survey was set in
motion by the edict of M. Mettius Rufus, but it was not the only one.’

* On the epistalma, cf. infra n. 6. The epistalma is issued by the bibliophylakes upon an

appeal (frequently labeled by scholars prosangeleia) served them by the prospective
vendor. Cf. v. WoeB} (supra n. 1) 178-179; Wolff (supra n. 1) 248-249. Cf,, e.g., Stud.Pal.
XXII 85.8-23 (128 CE—Alabanthis) 0 (’xn[sypéc]woc[un]v [0V vudv tf] €[ve]otmon
Alulépa | tpitov uépog xowov kol | adifaipe]tov kol meprtetely]icluéviov] éupadod
Belxo[v] | tecoldpov] év tfi mpoxu lén [K'(O},LT] AA]oBov[0]idr | BodAou[on
¢Co]ucovouficon | Addpg Q[pilovog 1ob Xaiphilpovolg Zlwotpatein 1@ | kol AADoel
[&mo]yeypaupévo(v) | 8 vudv koBlopolv and deeilfic | Omobhxmg [mowv]tog
S[ieyylunlpotog twuifc dpyvplov Spayludlv] | dwoukosiov. 810 émdlidout Onwg
[¢]mioTadf g [koB7]xet. The epistalmata themselves are rarely preserved: cf. Wolff
(supra n. 1) 248 n. 118. On the diastroma cf., in particular, P.Oxy. 11 237.8.28-31,38-43,
and Wolff’s discussion of P.Oxy. Il 274 = FIRA 111 104 = Jur.Pap. 60 = MChr 193 (97
CE—Oxyrhynchos) (supra. n. 291, p. 234-245). Other well preserved documents are:
P.Gen. 11 100 (I CE—Soknopaiou Nésos); P.Heid. VI1 397 (158 CE—Hermopolis); PSI
V 450.48-68 (I CE—Oxyrhynchos). Of special interest is P.Wash.Univ. 1 2 (I CE—
Oxyrhynchos) reporting the substitution of an old diastréma by a new one.

> Wolff (supran. 1) 227 n. 23.

8 BGU V 1210.227-228 (I CE—Alexandria) art. o [éav twvec) xpnuoc(su[u]of)
orobnkdv i dva[v] cuvdAA[ayualypdyovit]o x(np[u; E]TCIGTOLNJ,OLTOQ, KOTOKPIVOVTOL
(dpoguaig) v. Cf. also P.Oxy. 11237.8.36-38 and Wolff (supran. 1) 247.

7 Wolff (supra n. 1) 230-232 and n. 36.
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No one could deny, I reckon, that the existence of the bibliothéké enktéseon
made land-related transactions safer and more transparent than before.® The question
is, however, if this was the cause for the creation of the archive in the mid first
century CE. Andrea Jordens’ paper was called forth by another paper, authored by
Klaus Maresch in 2003, in which a different explanation was proposed. In the first
century, the Roman administration introduced into Egypt the liturgical system:
official duties (e.g., the collection of taxes) were assigned to private persons, who
became accountable with their own personal assets for the successful execution of
their assigned tasks. The new system could only function if the assignee had enough
assets to make up for any possible deficit in the revenues he managed to collect. The
bibliothéké enktéseon, created around the same period, was meant to provide the
state with updated information on those whose property was large enough for the
assumption of the different liturgies. The bibliothéké enktéseon was created, in other
words, in order to serve the state in spheres of activity in which it was particularly
interested: taxation and self preservation.’

Jordens does not rule out that the above consideration did play some part in the
creation of the archive. She discusses in her paper cases in which information stored
in the archive assisted the Roman administration in keeping the liturgical system
well-functioning.lo But she credits the assertion made by Mettius Rufus (P.Oxy. 11
237.8.27-43 = MChr 192 = Sel.Pap. 11 219 = FIRA 1 60 [l or 31.10.89 CE]), the
governor whose edict is by far the most important source on the motivations for the
creation and maintenance of the archive: property rights and liens (he refers in
particular to encumbrances laid by women and children on the property of the
husbands and fathers) have to be recorded in the archive, he asserts: Tva ot
ovvoALdoovieg un kot dyvolay évedpebovion (read évedpevwvron), in order that
persons entering into agreements may not be defrauded through ignorance."' Some
scholars tend to view with suspicion the attribution of altruistic motivations to the
Roman administration of Egypt, or, for that matter, to any antique state,'> but
Jordens seems, and I fully concur, to oppose such skepticism. To limit ‘state-
interest” to taxation and self-preservation would be to oversimplify what is,

& Cf. Wolff (supra n. 1) 254. F. Lerouxel has shown (supra n. 1) how the creation of the

new archive provided prospective creditors with reliable information on the solvency of
their intended debtors and the clean title of the objects they were to admit as security.
Lerouxel’s discussion focuses on the positive impact that the new archive had on the
position of women, who would in general face difficulties in receiving loans without
mortgage (supra n. 1, ‘femmes’) 58-59, and on that of prospective debtors who have
already mortgaged some of their assets to the state for a public services (e.g. liturgies)
undertaken by them. Cf. ibid. ‘diminution des cofits’.

K. Maresch (supran. 1) 242, 245.

10 Jordens, p. 283.

i P.Oxy. 11 237.8.36. Cf., Lerouxel, (supran. 1, ‘femmes’) 58; Wolff (supra n. 1) 248-249.

12 Cf. Maresch (supra n. 1) 245, following Rostowzew, Studien zur Geschichte des rémi-
schen Kolonates (Leipzig-Berlin 1910) 118 n. 3 discussed by Jordens in p. 283.
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essentially, a much more complex picture: Jordens recalls, for example, that Roman
officials were preoccupied throughout their term in office with the administration of
justice. Increasing the certainty of the law—an object aimed at if not achieved by
means of the new institution—would reduce the number of disputes, the cases they
had to judge and their workload in general."

But I seek no justification for the bibliothéké enktéseon solely in the direct
interests of the state. To my mind, the rulers of Egypt, Ptolemaic and Roman alike,
were keenly interested in furthering economic stability, if not growth, and legal
certainty; and created from the very beginning a variety of institutions whose
purpose was to allow the state to pursue these goals. The establishment and
regulation of different apparatus of professional scribes, the courts of laws,
procedures governing how, and what types of documents could be brought before
these courts, as well as the contents of these documents, archives recording legal
documents and foreclosure procedures—these are just some of the spheres of state
activity that come to mind.'* I argue that the same interest played a key role in the
creation of the bibliothéké enktéseon. As 1 believe that Jordens shares this view, I
wish to add a few arguments that may reinforce it, offering first an alternative (yet
admittedly not necessarily conflicting) explanation to what seems a fundamental

" Jordens, here, 288-289, 291.

' The most important regulatory Greek texts of the Ptolemaic period are BGU XIV 2367
(late III BCE—Alexandria (?)); P.Gur. 2 = P.Petr. 111 21 g = Sel.Pap. 11 256 (226 BCE—
Crocodilopolis, Arsinoités) 40-45; P.Hamb. 11 168 (mid III BCE (?)—Unknown
Provenance); P.Ryl. IV 572 (I BCE—Aursinoités); P.Par. 65 = UPZ 1 p. 596 = Sel.Pap. 11
415 (145 BCE—Memphis); P.Tebt. 1 5.207-220 = MChr 1 (after 28.4.118 BCE—
Kerkeosiris (?)). For a recent discussion of some of these measures cf. D. Kaltsas,
P.Heid. VIII, pp. 34-35, 54-57, 91-92, 170-171, 185, 204-208 and U. Yiftach-Firanko,
“Law in Greco-Roman Egypt: Hellenization, Fusion, Romanization”, in R.S. Bagnall
(ed.), Oxford Handbook of Papyrology (Oxford 2009) 541-560 at 543-550. In some cases
we do not possess the regulation but drastic changes in patterns within the documents
themselves may allow us to assume its existence. I aimed at showing this in the case of
the double document: U. Yiftach-Firanko, “Who Killed the Double Document”, ArchPF
54/2 (2008) 203-218. In the Roman period we refer, in particular, to lines 18-24 of the
edict of Ti. Julius Alexander [/.Hibis 4 = [.Prose 57 = OGIS 11 669 = IGRR 1 1263 = SB
V 8444 = FIRA 111 58, 18 ff., 6.7.68 CE], the edict of M. Mettius Rufus and its follow-up
by Ser. Sulpicius Similis relating to the bibliothéké enktéseon (P.Oxy. 11237.8.21-27 and
P.Mert. 111 101, 89 CE), some paragraphs of the gnomén of the idios logos (in particular
art. 7, 100, 101), as well as P.Oxy. 1 34 = MChr 188 (127 CE—Alexandria). Cf. an
overview by Th. Kruse, “Archives and Registration in Roman Egypt”, in J.G. Keenan,
J.G. Manning, U. Yiftach-Firanko (eds.), Law and society in Egypt from Alexander to the
Arab Conquest (330 BC-640 AD) (forthcoming). In this period too we frequently infer
reforms from abrupt changes in documentary practices: this is the case with the
appearance of the hypographeus in grapheion documents from the Arsinoités around 14
CE, the closure of the village grapheia in the same nome in the late second century CE,
and the contemporaneous removal of land sale contracts from the agoranomeia to private
scribes in the Oxyrhynchités. Cf. Yiftach-Firanko (infra n. 29) 335-339.
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element in Maresch’s thesis, namely the date of introduction of the archive. The
bibliothéké enktéseon, we recall, came into being in the mid first century CE,
approximately the period in which the liturgical system started to take root in Egypt.
Yet 1 think that this chronological coincidence is accidental. It was rather
developments within the contractual, scribal system that called forth the creation of
the bibliothéké in the mid first century CE.

In early Ptolemaic Alexandria, sales of real estate were acknowledged as valid
only after they were reported (katagrapsasthai) to the board of the tamiai. Any other
form of acquisition is declared by the law that introduced the procedure to be
invalid."> A similar procedure is attested in the chora as well: parties to acts of sale
attended the office of the agoranomos where they received a katagraphé, a special
certificate recording the act.'® Differently from the case of Alexandria, the law that
introduced katagraphé into the chora did not come down to us. Still, among the
more than 60 extant Ptolemaic land sales there is not a single document that was not
issued by and before an agoranomos,'” an overwhelming data set that elicits the
conclusion that in the chora too immovable sales that were not recorded and
registered by a state official (in the case of the chora the agoranomos) were held
invalid. Through the agoranomeia the state was able to control land conveyances.
For private persons its records could, perhaps, make extant conflicting rights
evident.'®

'S P.Hal 1 242-259 (Il BCE—Alexandria) at 255-256: 1oic 8¢ [mopd Tov¢ vOpOUE
avov|lpévorg un kupio Eotm 1 v unde 1 npobeou[io. Cf., primarily, M. Faraguna, “A
proposito degli archivi nel mondo greco: terra e registrazioni fondiarie”, Chiron 30
(2000) 65-115 at 75-82; F. Pringsheim, The Greek Law of Sale (Weimar 1950) 142-157;
E. Schonbauer, Beitrige zur Geschichte des Liegenschaftsrechtes im Altertum (Leipzig
1924) 7-23; H.J. Wolff, “Registration of Conveyances in Ptolemaic Egypt”, Aegyptus 28
(1948) 17-96 at 19-20; U. Yiftach-Firanko, “Katagraphé”, in J.G. Keenan, J.G. Manning,
U. Yiftach-Firanko (eds.) (forthcoming, supra n. 14).

' Cf, e.g., PAdler 13 (100 BCE—Crocodilopolis, Pathyrités). Still pivotal to any

discussion of the katagraphé is Wolff (supra n. 1) 192-193 and (supra n. 15) at 51-54. Cf.

also P.W. Pestman, “Ventes provisoires de biens pour sireté de dettes: "onai en pistei" a

Pathyris et a Krokodilopolis”, in P.W. Pestman (ed.), Textes et études de papyrologie

grecque, démotique et copte = Papyrologica Lugduno-Batava. XXIII (Leiden 1985) 45-

59 esp. at 56-59; Yiftach-Firanko (supra n. 15).

The only exceptions among Greek contracts recording land sales are BGU XIV 2398

(213/2 BCE); 2399 (212/1 BCE); SB XIV 11375 (212/1 BCE); 11376 (239 BCE— all

from Tholthis), and CPR XVIII 25, 28 (both of 232 or 206 BCE Theogonis). However,

these documents are not real sale contracts: they do not document the act of sale per se,
but a consideration paid in anticipation of the future composition of a deed of sale at an

agoranomeion. Cf. Wolff (supra n. 1) 195; Yiftach-Firanko (supra n. 15).

The question of the accessibility of the agoranomos’ files requires a further study. Cf.

Pestman (supra n. 16) 57-58.
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The most significant change in the Greek sphere'’ came after the Roman
occupation. The newly reformed grapheia started to draw up their own land sale
contracts.”” But in order not to contravene the Ptolemaic rule confining the
composition of deeds of land sale to the agoranomoi, the grapheion scribes, did so
in a roundabout way. The document of sale itself (consisting of a deed of land sale
and a deed of cession) was recorded in Demotic, followed by a detailed Greek
hypographé?' Unlike their Ptolemaic predecessors, the Romans did not forbid the
new practice. Instead, in order to maintain control of land sales they enforced the
registration of these Demotic documents in Alexandria.”* Yet this arrangement,
which was presumably highly costly to the parties, could not be maintained for long.

The foundation of the bibliothéké enktéseon in the metropoleis later in the same
century should be viewed, I suggest, in this context. It was meant to efficiently cope
with the need to render the composition of sale contracts affordable, but also
controllable. It allowed the grapheia to keep drawing up land sale contracts, but
through the abovementioned subjection of the grapheia to the bibliothéké enktéseon
(that is the fact that grapheion scribes needed an epistalma before they could draw
up the sale contract) put at the parties’ disposal a cheaper and more practicable
means of discovering conflicting rights. A beta version of the new institution was
introduced in the early 50s, a final version in 72 CE.*® Only after the new institution

' The use of the Demotic for the documentation of the sale of landed property is attested
throughout the Ptolemaic period, in the case of the Geldbezahlungsurkunde always with
the signature of a notary. Cf. S. Lippert, Einfiihrung in die altigyptische Rechts-
geschichte (Berlin 2008) 149.
The earliest sale document issued at an Arsinoite grapheion is P.Harrauer 32 (§ BCE—
Soknopaiou Nésos).
Cf. M. Depauw, “Autograph Confirmation in Demotic Private Contracts”, CdE 78 (2003)
66-111 at 89-105; Lippert (supra n. 19) 149-151, and, e.g., P.Mich. V 249 (18 CE—
Arsinoités); 308 (I CE—provenance within the Arsinoités uncertain); P.Ryl 11 160 (28/9
CE—Tebtynis); P.Vind.Tand. 24 = CPR 1 217 (45 CE—Soknopaiou Nésos). Cf. also
Greek translations of the Demotic documents, as in the case of CPR XV 2 (21/11/11),
with further copies of the same document in CPR XV 3, 4; P.Lond. 11 262; SB 1 5231,
5275. Comp. also CPR XV 1 = SB 1 5246 (3 BCE); SB I 5247 (47 CE, both cf.
Soknopaiou-Nésos). Cf. H.-A. Rupprecht, “Die Streitigkeit zwischen Satabous und
Nestnephis”, in G. Thiir, F.J. Fernandez Nieto (eds.), Symposion 1999. Vortrige zur
griechischen und hellenistischen Rechtsgeschichte (Pazo de Mariiian, La Corufia, 6.-9.
September 1999) (Cologne-Weimar-Vienna 2003) 481-492 at 482, 491. Another type of
hypographé, well attested in early first century Arsinoités, is that of a parachorésis: cf.,
e.g., P.Mich. V 252 (dupl. PSI VIII 905) (25/26—provenance within the Arsinoités
uncertain). The only cases of a real Greek sale contract (i.e. a contract opened by a date
clause, formulated objectively and followed by the hypographai of the parties) dating to
the Roman period before 49 CE are P.Kron. 48 = P.Mich. V 260 (35 CE) and P.Mich. V
263 (35/6 CE), both from Tebtynis, both recording the sale of sacred land.
22 Cf,, in particular, SB I 5323 (15 CE—Soknopaiou Nésos) and Wolff (supra n. 1) 51-52;
Rupprecht (supra n. 21) 485, 488.
2 Wolff (supran. 1) 48-51.
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is created does the Greek land sale contract become a routine type of instrument.
The change takes place in or around 68, the date of composition of P.Lond. 11 154 p.
178 = MChr 255 (68 CE—Karanis).”* Accordingly, instead of connecting the
creation of the bibliothéké enktéseon in the mid first century with the rise of the
liturgical system, I claim that it is yet another manifestation of state interest in
monitoring land-related economic activity. It simply took the Romans three
generations of trial and error to reach the optimal solution.

We now address the legal import of the registration of titles in the bibliothékeé. It
is undeniable that title to landed property could be lawfully conveyed without being
registered in the archive. This is the case, in particular, when the title is conveyed by
means of a cheirographon. As no less than fifty out of a total of four-hundred land
sale contracts of the first three centuries CE assume this format, some scholars
questioned the effectiveness of the bibliothéké as an effective means of rendering a
reliable account of landed property rights, and even doubted that rendering such an
account was ever perceived as a raison d’étre of the archive.”> Yet a diachronic
survey of our sources can partially dispel these doubts.

Among the 199 sale contracts whose object is land recorded in the databank
Greek Law in Roman Times (http://hudd.huji.ac.il/glrt guest.aspx), 170 were drawn
up by a public scribe, i.e. at a grapheion or an agoranomeion. The number of
cheirographa is just six, and even among these six, two or three—P.Mich. V 276
(47 CE—Tebtynis), P.Ryl. 11 163 (140 CE—Hermopolis) and perhaps also P.Yale 1
66 (late I CE—Oxyrhynchos)—show the parties as treating the current cheiro-
graphon as a preliminary contract to be replaced later by a ‘public’ instrument.*
With just three to four documents left, it seems that even if recording land
conveyances in cheirographa was always legal and certainly practiced, it was not a
widespread phenomenon before 150 CE.*’

2 With the possible exception of CPR I 4 = MChr 159 (51/3 CE—Soknopaiou Nésos), sale
contracts of the 50s still assume the format of a hypographé to a Demotic document
(regardless of the fact that the Demotic document itself is now rarely drafted). This is the
case in P.Vind.Tand. 25 (51 CE—Soknopaiou Nésos); PSI VIII 911 col. I (dupl. P.Mich.
V 335) (ca. 56 CE—Tebtynis); SB I 5117 (55/6 CE—Soknopaiou Nésos). After 68,
contracts recording land sales take the routine structure of a Greek grapheion document.

25 Wolff (supra n. 1) 253-254, following v. WoeB.

2 p Mich. V 276 (47 CE—Arsinoités) 8-11: £t 8¢ nape&dpeda tavtode dvapépovitdg
(Yo 17 Tapdpwvt Tpdotv 100 mpokelévon £BSGKOV LEPOLG Thig TPOKELLEVN G Olkelog
kol 0OAfG T0D Tpoyeypoévoy Avctudyov S tod | év Tf untpondAet puvnuoveiov
e€apopthpov OmOTe €0v MUEV ouvvtdoon, anidg undev | AouPdvoviog dwr 10
mpoomesyNKévaL b Topd 60d kolde mpodkerton thy tewfy. P.RyL 11 163.13-16: ko
omnviko. €0V (xipﬁ dvolom dnuooie | [xpnuatoud dwe] tdv év 'Epuof) noAet dpxeiwv
Kol €molom T tng evmncewg éniotodua [rposropfdvovidc] pov drep teAdy ThHg Gmo
100 ‘Epuogidov eig ue xotaypopiic dpoyudg tesl[capdrovta. Cf. also P.Yale 1 66.5
(second half of I CE—Oxyrhynchos)(?).

" Le., BGU 11 455 (before 133 CE—unknown provenance); CPR 1 198 (138 CE—
Arsinoités); P.Hamb. 197 (104/5 CE—Philadelphia).
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If in the remaining 170 cases the public scribe drew up the document only after
he was authorized by an epistalma of the bibliophylakes to do so,” we could
establish an almost complete adherence to the control system revolving around the
bibliothéké enktéseon in the first three generations after the archive came into being.
After 150 CE, things change in some nomes, in particular in the Hermopolités and
the Oxyrhynchités, but the pattern of change does not indicate a decay of the old
system. In Oxyrhynchos we note a sudden change after 160 CE from the agoranomic
instrument to the cheirographon and in the Hermopolités we observe a shift to the
diagraphé. It seems that in these nomes a new system was introduced and was as
obediently followed as the old one.”

How can we explain this adherence? Every legal system prescribes special rules,
special prerequisites for the acquisition of landed property. Most people would abide
by these rules, but some will not, especially if they are not capable of doing so for
some reason. How should the state react? The Alexandrian law-giver of P.Hal.
1.242-259 would grant no concession: ‘For those who purchase land in
contravention of the law let neither the act of purchase nor even an acquisition of
title by prescription have validity’.’® But what if a person bought land bona fide,
paid the full price and held it, say, for 20 years? Would he still be cast off the land
just because he did not turn to the tamiai?

The conceivers of the bibliothéké enktéseon knew better. Their system was
much more flexible: the vendor needed to be dnoyeypapuévog, i.e. registered in the
bibliothékeé as owner, for the purchaser to acquire the same position. Yet even if the
vendor was not, the buyer was still able to register his new title.’' If the buyer
registered his title under these terms, he would later give way only to a third party
with a preceding conflicting right, provided, however, (at least according to the
Arsinoite formulation) that the older right was “registered through the same
bibliothéké (818 100 adtod PipAioguiakiov) as well.”* In other words, if someone

28 Cf. Wolff (supra n. 1) 248.

% 1 discussed this phenomenon with regard to Oxyrhynchos in “The Cheirographon and the
Privatization of Scribal Activity in Early Roman Oxyrhynchos”, in E. Harris, G. Thiir
(eds.), Symposion 2007, Vortrige zur griechischen und hellenistischen Rechtsgeschichte
(Durham, September 2-6 2007) (Vienna 2008) 325-340. Wolff (supra n. 1, 104-105)
noted the unique position of the bank diagraphé in late second and third-century CE
Hermopolis.

30 Supra n. 15 and Pringsheim, ibid., 137, 156.

3L Cf, e.g., P.Hamb. 1 16 = Jur.Pap. 65 = Sel Pap. 11 325 (209 CE—Ptolemais Euergetis),
and Wolff (supra n. 1) 238-245.

32 Cf, e.g., P.Graux 11 18.13-14 (307 CE—Philadelphia): ei 8¢ pavein étépo nt]pooiikov
[ mpokatesynuévov 10 oikidiov] | d1& 10D Bi[BAtogurakiov un oecort éunddiov éx
ode g moapobécenc]. Cf. also MChr 217.7-11 (early II CE—Aphroditopolis,
Arsinoités); P.Gen. 1 44.22-24 = MChr 215 (260 CE—Aursinoités); P.Hamb. 1 16.21-23 =
Jur.Pap. 65 = Sel.Pap. 11 325 (209 CE—Ptolemais Euergetis); P.Mich. XII 627.15-17 =
P.Graux 11 17 = P.Wisc. 11 58 (298 CE—Philadelphia); PST X 1126.22-24 (IIl CE—
Arsinoités); SB VI 9625.21-24 (177-192 CE—Tebtynis). Wolff (supra n. 1) was naturally
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bought a piece of land but failed to register his title in the bibliothéké he would not
possess a remedy against a claim by a third party even if the latter acquired his title
after he did. As only a public instrument would make an immediate® registration
possible, it becomes fully understandable why it was so overwhelmingly popular
down to the mid second century CE.

My final note relates to the apographé. Once a piece of landed property was
purchased, the new owner was given a set interval (npoBecuic) to report his title to
the bibliophylakes. Yet, as Jordens and others perceive, there is not a single piece of
evidence that a purchaser was ever penalized for not reporting his title on time. This
lack of sanction was viewed with some bewilderment, especially since this was not
the case with other types of declarations, mainly those submitted in connection with
the general census.’ But the aforesaid discussion yields a rather plain answer. In the
eyes of the bibliophylakes, only after a purchaser registered his title his right would
stand up to the contest of a conflicting claim. Consequently, if the purchaser failed
to register his title, he was the one to bear the consequences. The state could rely on
this carrot, rather than on a penalizing stick, in promoting the use of the bibliothéké
enktéseon and the public notary offices revolving around it. The last consideration
only makes sense, of course, if we maintain that the main incentive for the creation
of the bibliothéké enktéseén was not the state’s own direct interest (i.e. that relating
to taxation and the maintenance of the liturgical system), but that the bibliothéké
enktéseon was really meant to serve the interests of purchasers and creditors in
procuring accurate information on the legal position of the land they were about to
acquire, and in safeguarding their own right once it has been acquired. As the
foregoing discussion has shown, I share this view.

familiar with the 81 t00 00700 BuPAtoguiaxiov addition, but although it is omitted in
only one document [i.e., BGU XI 2031.24-26 (180-192 CE—XKaranis)], he does not
discuss its implications.

Registration in the bibliothéké enktéseon of rights acquired through a cheirographon was
possible after the document underwent demosiosis at the katalogeion in Alexandria, and
much later, towards the end of the third century CE, through the act of ekmartyrésis in
the nomes’ metropoleis. Cf. O. Primavesi, “P. Cair. Inv. 10554 r: Mahnverfahren mit
Demosiosis®, ZPE 64 (1986) 99-114 at 101-102; Wolff (supra n. 1) 129-135; Yiftach-
Firanko (supran. 29) 337 n. 58.

i Wolff (supra n. 1) 228, 232; Jordens, here, pp. 282, 285.
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MARTIN DREHER (MAGDEBURG)

GERICHTSVERFAHREN VOR DEN GOTTERN? —
, JUDICIAL PRAYERS* UND DIE KATEGORISIERUNG
DER DEFIXIONUM TABELLAE

L Die antiken Fluchtafeln (curse tablets), in der Forschung haufig als defixio-
num tabellae' oder kurz als defixiones (griechisch: kotédeopot) bezeichnet,” sind
traditionell nach den gesellschaftlichen Bereichen eingeteilt worden, in denen sich
die Vorkommnisse, die zur Verfluchung einer oder mehrerer Personen fiihrten, er-
eignet haben. Dabei ist allerdings festzuhalten, dafl ein Bezug auf diese Bereiche
und damit auch ein Hinweis auf den Grund oder den Anlal} eines Fluches nur bei
einer Minderheit der Téfelchen {iberhaupt erkennbar ist, und zwar aus mehreren
Griinden, die hier nicht erortert werden konnen.

Unterschieden werden im allgemeinen mindestens folgende vier Kategorien, die
auf das groBe Corpus von Audollent vom Anfang des 20. Jahrhunderts zuriickgehen,
ohne daB sich fiir die Reihenfolge der Kategorien eine feste Ordnung etabliert hitte:

1. Defixiones iudiciariae, litigation curses (or judicial curses), ProzeBfliiche.

2. Defixiones agonisticae, competition curses, Wettkampffliiche.

3. Defixiones amatoriae, erotic curses (or amatory curses or love spells), Liebes-
fliiche.

4. Defixiones in fures, Fliiche gegen Diebe und Verleumder,® pleas for justice
and revenge,’ Bitten um Gerechtigkeit.

In jiingerer Zeit wird manchmal noch eine weitere Kategorie unterschieden:®

Vgl. die Titel der ersten groflen Textsammlungen von Wiinsch 1897 und Audollent 1904.
Auf die Ableitung dieser Begriffe aus den antiken Texten wird hier nicht eingegangen.

* Vgl. Audollent 1904, LXXXVIIL: quattuor defigendi causae: tabellae iudiciariae et in
inimicos conscriptae; in fures calumniatores et maledicos conversae, amatoriae; in agi-
tatores et venatores immissae. Bei vielen Texten bleibt natiirlich die causa defixionis
obscura. Vgl. zu den Kategorien auch Faraone 1991, 10; Gager 1992, 42-199; Graf 1996,
110; Ogden 1999, 31. Abweichungen von diesem Schema bzw. Variationen davon z.B.
bei Kropp 2004, 84f.; Lambert 2004, 78f.

Offenbar Vollstandigkeit anstrebend hat Kagarow 1929, 50, die Kategorie benannt als
. Verfluchungen, die gegen Diebe, Verleumder, Tadler und Beleidiger gerichtet sind®.
Das ist die Formulierung von Gager 1992, 175, der fiir die anderen Kategorien zusam-
menfassende Begriffe vermeidet, zumindest in seinen Kapiteliiberschriften.

Faraone 1991, 10; Ogden 1999, 31. Vom allgemeinen Usus abweichend hat Kagarow
1929 eine flinfte Kategorie erstellt, die er folgendermalien bezeichnet: ,,Verfluchungen
der Fluchenden oder der sich durch Gegenzauber gegen die Verfluchung Schiitzenden*
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5. Trade (oder commercial) curses, im Deutschen schlage ich ,Wirtschaftsflii-
che* vor.”

Uns soll im folgenden die vierte Kategorie ndher beschiftigen, die Bitten um
Gerechtigkeit. Die Texte dieser Kategorie setzen relativ spdt ein, namlich im 4. Jh.
v. Chr., dann steigt ihre Zahl im Hellenismus und erreicht den Gipfel in der Kaiser-
zeit.® Sie waren im ganzen imperium Romanum verbreitet. Bedeutend ist die Gruppe
der griechischen Tifelchen aus Knidos,” aber die grofite Anzahl stellen die in Bri-
tannien, in Bath und Uley, gefundenen Téfelchen, die dazu angeregt haben, die Ka-
tegorie — im Vergleich mit entsprechenden griechischen Formulierungen — genauer
zu charakterisieren und von den anderen abzusetzen.

E. Turner hat in seiner Veroffentlichung eines Téafelchens aus Nottinghamshire
wohl zum ersten Mal den Terminus ,prayer for justice* verwendet.'” In diesem Text
wird ein unbekannter Dieb dem Iupiter Optimus Maximus ,,libergeben* (donatur
lautet das erste Wort des Textes).'' Der Gott soll den Schuldigen, bzw. dessen auf-
gezihlte geistigen und korperlichen Bestandteile, bearbeiten, so daB dieser das Geld
zuriickbringt. Dem Gott wird davon der zehnte Teil versprochen. Da Turner an die-
sen Formulierungen im Vergleich zu den bis dahin bekannten Fluchtafel-Texten
einige Besonderheiten auffielen (ich komme weiter unten darauf zuriick), schlof er:
~the curse is therefore in a sense a ,prayer for justice‘ adressed to a deity whose task
is to punish the offender and to restore his property to the petitioner“.12

R. Tomlin ist in seiner Publikation der Bath-Tafeln von 1988 in eine dhnliche

Richtung gegangen und spricht von ,,petitions for justice, not magical spells“," aber

(S. 50). Dafiir kann er allerdings (S. 55) nur ganz wenige Beispiele nennen. Diese Kate-

gorie wird hier nicht iibernommen, weil sie, zumindest indirekt durch den urspriinglichen

Fluch, in die anderen Kategorien eingeordnet werden kann und daher nicht gleichgeord-

net neben diesen stehen sollte.

,Business, Shops, and Taverns“ verwendet Gager 1992, 151, als Uberschrift fiir den ent-

sprechenden Abschnitt seiner Sammlung.

8 Vgl. Versnel 2002, 49. Der Einfachheit halber werden im folgenden die Publikationen
Versnels haufig ohne Namen, nur mit Jahres- und Seitenzahl, zitiert.

° Die Texte finden sich z.B. bei Audollent 1904, Nr. 1-13; zuletzt bei Bliimel 1992, Nr.

147-159. Zum Verstédndnis vgl. insbesondere Versnel 1994, Chaniotis 2004, 6ff.

Zu Unrecht wird auch diese Bezeichnung selbst manchmal H. Versnel zugeschrieben

(z.B. Kropp 2008a, 5 A.2), wohl weil er am meisten zur Charakterisierung der Kategorie

beigetragen hat.

Turner 1963 {ibersetzt zwar ,.there is given®, im Lichte spdterer Textfunde mufl man das

Pradikat aber direkt auf den Verfluchten beziehen.

Turner 1963, 122. Zum Zeitpunkt dieser Verdffentlichung waren defixiones, in denen um

die Bestrafung eines Diebes gefleht wird, noch selten, Turner kann lediglich auf drei Par-

allelen aus dem romischen Britannien verweisen. Und selbst gegeniiber diesen drei Fal-

len wies die neue Tafel Besonderheiten in den Formulierungen auf. Zur Anzahl der

Fluchtafeln gegen Diebe gibt Tomlin, 1988, 60ff., einen neueren Stand wieder.

Tomlin 1988, 62, s.u. A.38. S. 59 A.3 begriiit Tomlin den von Versnel geprigten Termi-

nus ,,juridical prayer” (dazu unten).
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eine umfassende Neukonzeption hat erst H.S. Versnel in seinem programmatischen
Aufsatz von 1991(a) vorgelegt, auf den bis heute im allgemeinen verwiesen wird,
wenn von dieser Kategorie die Rede ist. Die folgenden Ausfiihrungen beziehen sich
daher vorrangig auf diese Darlegungen Versnels, die in weiteren Publikationen die-
ses Autors wiederaufgegriffen und weiterentwickelt wurden.'® Jiingst hat Versnel
dem Thema wieder eine ausfiihrliche Studie gewidmet, in der er die seit 1990 neuge-
fundenen Fluchtafeln seiner Kategorie zuweist und seine Resultate als ,,new catego-
risation* oder ,,new taxonomy“ bezeichnet. 15

IL. Unter Riickgriff auf Vorliufer-Forschungen'® hat Hendrik S. Versnel seit
den 1980er Jahren die oben als 4. Kategorie von Fluchtafeln bezeichneten Texte
(pleas for justice and revenge, defixiones gegen Diebe und Verleumder, Bitten um
Gerechtigkeit) von den iibrigen defixiones abgesetzt und sie als ein eigenes genus
neben den defixiones etablieren wollen.'” So ganz aus den defixiones nimmt sie
Versnel aber doch nicht heraus, wenn er in den meisten Fallen nicht einfach defixio-
nes auf der einen Seite den ,,prayers for justice” auf der anderen Seite gegeniiber-
stellt, sondern von ,binding-defixio*, ,binding defixio*, ,, binding‘defixio” oder
auch ,,ordinary® ,traditional®, ,,conventional® ,straight or typical defixiones* oder

' Die Grundgedanken des vorliegenden Beitrags habe ich dann auch in einer englischen
Kurzversion bei der Tagung ,,Contextos Magicos. Contesti Magici* im Palazzo Massimo
in Rom vom 4. bis 6. November 2009 vortragen kénnen. Nachdem ich Professor Versnel
beide Fassungen meines Beitrags im voraus zugénglich gemacht hatte, hat er in Rom sei-
ne Position in einer eigenen Stellungnahme verteidigt, die er mir seinerseits vor der Ta-
gung zugeschickt hatte, so dall eine kldrende, wenngleich kontroverse Diskussion statt-
finden konnte. Sowohl meine Thesen als auch die Antwort Versnels sollen in den von A.
Piranomonte herausgegebenen Tagungsband aufgenommen werden. Um dieser Publika-
tion nicht vorzugreifen, geht der vorliegende Beitrag nicht auf Versnels ,,Response® ein,
bzw. nur insoweit, als Versnels Argumente sich mit denen in seinem inzwischen verdf-
fentlichten Beitrag (2009a) zum Thema decken.

Versnel 2009a, 277 und 6fter. Diese Publikation lag zum Zeitpunkt des Symposions noch
nicht vor, so dal meine Argumentation erst nachtriglich darauf Bezug nehmen kann. Zu
den Neufunden gehoren insbesondere auch die Tafeln aus Mainz, von denen J. Blansdorf
im selben Band eine Auswahl vorstellt (Bldnsdorf 2009a). Da schon einige Vorveroffent-
lichungen bekannt waren, vgl. die Beitrdge von Witteyer und Blansdorf in Brodersen /
Kropp (Hgg.), 2004; Bléansdorf 2005, und Professor Blansdorf mir freundlicherweise sein
Manuskript zur Verfiigung gestellt hatte, konnte ich schon im Symposion-Vortrag auf
dieses Material zuriickgreifen.

Turner 1963 stellt eine neue Fluchtafel aus Nottinghamshire vor.

Die grundlegende und ausfiihrlichste Darlegung seiner Ansicht ist Versnel 1991a. In
mehreren anderen Studien, die im Literaturverzeichnis aufgefiihrt sind, wiederholt Vers-
nel seine Thesen, ergédnzt und variiert sie aber auch, insbesondere in seinem Aufsatz von
2002. Manche Kriterien, die den defixiones zugeschrieben werden, konstituieren sich nur
aus dem Gegensatz zu den ,,prayers for justice®, der im folgenden erst noch dargelegt
werden muf.
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,defixiones proper* spricht.'® Diesen defixiones stellt Versnel aber auf der Seite der
prayers for justice* keinen mit defixio kombinierten Begriff gegentiber, auch wenn
er manchmal einen Verbleib der ,,prayers for justice® innerhalb der Gesamtgruppe
der defixiones fiir akzeptabel erklart."

Die ,,eigentlichen® defixiones hitten ndmlich, so Versnel, nicht nur gemeinsam,
daf3 sie gegen Konkurrenten der Autoren gerichtet seien, sondern wiesen auch einige
gemeinsame Merkmale auf:*

- Die defixiones ,,binden* ihre Opfer, wobei ,,binden* eine groe Bandbreite von
Bedeutungen haben kann (1991a, 61).

- Sie werden in Griabern oder Brunnen versenkt (1991a, 61).

- Die Autoren bleiben im allgemeinen anonym (1991a, 62; 2002, 47).

- Die Autoren geben keine explizite Legitimierung fiir das Vorgehen an (1991a,
62; 2002, 47).

- Die Autoren haben ihren Rivalen kein Unrecht vorzuwerfen aufer ihrer Kon-
kurrenz oder Rivalitdt (1991a, 62. 67).

- Es werden vorzugsweise Gotter und Damonen der Unterwelt angerufen
(1991a, 92; 2002, 47; vgl. schon Turner 1963, 123).

- Die Autoren wollen den angerufenen {ibernatiirlichen Méachten ihren Willen
aufzwingen (entscheidend ist der zum Ausdruck gebrachte Zwang, ,.coercion®
(1991a, 92; 2002, 47; vgl. schon Turner, 1963, 123); unterwiirfige Bitten (,,supplica-
tion or vow*) kommen so gut wie nicht vor (1991a, 61).

- Die Texte enthalten Elemente der schwarzen Magie (1991a, 92), sie werden zu
Recht als ,,Schadenzauber®, ,magical tablets oder ,magical curses bezeichnet
(1991a, 63); als iiberwiegend magische Aktionen korrespondieren sie mit ,,coercive
and performative attitudes” (1991a, 92). Die Aktion bedeutet in Jordans Worten ,,a
forceful operation — the piercing with a nail, the binding down, backward spel-
ling*.*'

- Die Deponierung erfolgt heimlich (2009a, 280f.; 2009b, 12).

- Die Autoren wollen den Opfern keinen Schmerz zufiigen (mit Ausnahme be-
stimmter erotischer Fliiche, dazu Versnel 1998), sondern es machtlos machen (2002,
47).

18 Alle diese Varianten finden sich bei Versnel 2009a, 276. 278 A.15. 281. 325. 327. 329.
332.337.338 v.a.

Vgl. Versnel 2009a, 275: .1 argued for a distinction between (or within) (Hervorh. M.D.)
the general category of Greek and Latin defixiones ...

Selbstverstiandlich sind die meisten dieser Merkmale auch schon in der vorausgehenden
Literatur festgehalten worden, auf die hier jedoch nur ausnahmsweise verwiesen wird.
Zitiert von Versnel 2009a, 311. 324 aus einem unverdffentlichten Manuskript Jordans.
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- Die Fliiche zielen auf eine Auswahl von Korperteilen oder auf spezifische Fi-
higkeiten des Opfers, deren Funktionen unterbunden werden sollen (1998, 218f;
2009a, 280 A.20; 2009b, 10£.).”

- Die defixiones sind priaventiver Natur, sie wollen konkurrenzbedingte Aktio-
nen in der Zukunft beeinflussen (2009b, 12).

Die so charakterisierten defixiones wiirden zu Recht auch Schadenzauber, magic
tablets, magical curses usw. genannt (1991a, 63), wobei der Bindezauber, die eigent-
liche Bedeutung von defixio (griechisch: xatddecuoc) die hdufigste Form von
Schadenzauber sei (1997, 363).

Unter diese defixiones haben die groen Sammlungen (von Audollent und ande-
ren) auch diejenigen Fluchtafeln eingereiht, die oben als vierte Kategorie aufgefiihrt
wurden, die Versnel jedoch als eigenes genus abtrennen mochte.” Diese ,,prayers
for justice” oder ,judicial prayers® zeichneten sich ndmlich, so Versnel in seinen
grundlegenden Beitrigen, durch folgende Charakteristika aus.**

1. Der Name des Autors ist im allgemeinen erwihnt (1991a, 68; 1997).

2. Die Texte enthalten eine Rechtfertigung oder Verteidigung des Vorgehens,
sei es als einzelnen Terminus, sei es als detailliertere Begriindung. Das ist im allge-
meinen ein Hinweis auf erlittenes Unrecht (1991a, 68; 1997; 2002, 49). Unter den
aufgefiihrten Vergehen iiberwiegt Diebstahl; Unterschlagung und Verleumdung sind
die weiteren Vergehen.

3. Die Texte enthalten verschiedentlich die Bitte, daB das Vorgehen entschuldigt
werde oder dafl der Autor von moglichen Umkehreffekten verschont werden moge
(1991a, 68). Manche Autoren entschuldigen sich fiir die Storung der angerufenen
Gottheiten (1991a, 92).

4. Es werden die olympischen oder jedenfalls iiberirdischen statt der chthoni-
schen Gétter angerufen (1991a, 68. 92; vgl. schon Turner 1963, 123).%

5. Die Gotter werden respektvoll angeredet, manchmal auch mit schmeicheln-
den Adjektiven (z.B. ¢iAn) oder mit dem Titel einer hohergestellten Person wie
KOprog, déomotvoa (1991a, 68).

22 Versnel nennt solche Fliiche Linstrumental curses* im Gegensatz zu ,,anatomical curses

(dazu u.).

Versnel sagt nicht ausdriicklich, die ,,prayers for justice seien zu Unrecht in diese

Sammlungen aufgenommen worden. Implizit ergibt sich dieser Schluf aber doch, vgl.

besonders 2009b, 14. 24.

Die Numerierung von 1-7 behilt diejenige von Versnel 1991a, 68 bei. Die dortige zu-

sammenfassende Aufzdhlung wird ergénzt durch weitere Aussagen Versnels aus demsel-

ben Aufsatz sowie aus den Beitragen 1997, 365; 2002, 49; 2009a, 278f., wo eine Defini-

tion der ,,prayers for justice” (die dort nunmehr ohne Anfithrungszeichen geschrieben

werden) gegeben wird und die sieben Charakteristika von 1991a wiederholt werden.

% Zusitzlich fithrt Versnel an (2009b, 22): ,Bei allen Sammelfunden von Tafeln dieses
Typs war der Fundort niemals ein Grab, sondern immer das Heiligtum einer Gottheit mit
einem offiziellen Kult.*
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6. Die Texte bringen eine unterwiirfige Haltung gegeniiber den Goéttern zum
Ausdruck, sie verwenden Ausdriicke wie ixetedw oder BoNOet pot (1991a, 68. 92;
1997; 2002, 49). Als iiberwiegend religiose Aktionen korrespondieren die prayers
mit ,,supplicative or negotiative attitudes* (1991a, 92). Die Goétter werden als alles-
sehende Richter préasentiert (2002, 49).

7. Der Kern der Texte ist die Bitte an die Gotter, die Schuldigen zu bestrafen
und das geschehene Unrecht wiedergutzumachen (1991a, 68; 1997). Ein Hinweis
auf Rache oder Bestrafung ist im allgemeinen ein Anzeichen dafiir, ,that the text is
some sort of prayer for justice® (1991a, 65). Die Verben éxdixéw (1991a, 65. 72)
und xoAGlw implizieren, da} die Bestrafung durch ein vorausgegangenes Unrecht
gerechtfertigt ist (2002, 48).

8. Auffillig ist die Verwendung rechtlicher Terminologie (2002, 49).

In spéteren Beitrdgen hebt Versnel noch folgende Charakteristika hervor:

9. Die ,,prayers for justice* hitten einen betont emotionalen Charakter, was be-
sonders in der Aufzdhlung von verfluchten Korperteilen zum Ausdruck komme
(1998, 223ff.; 2009a, 280, s. dazu u.); dadurch solle das Opfer leiden, dahinsiechen
oder sogar sterben.*

10. Die ,,prayers* seien oft darauf angelegt, die Beschuldigung sowie den erbe-
tenen gottlichen Eingriff der Offentlichkeit mitzuteilen.”” Damit zusammenhéngend
wird auch auf

11. die Differenz zwischen illegitimer (defixiones) und legitimer (,,prayers)
Praxis verwiesen (2009a, 331). Die magische Praxis der defixiones war in der grie-
chischen Kultur wahrscheinlich nicht prinzipiell verboten, aber wohl doch sozial
geichtet und nicht ungefahrlich, im romischen Reich aber war sie auch verboten.”®
Deshalb mufiten die defixiones im allgemeinen heimlich auf den Weg gebracht wer-
den, schon gleich, wenn sie in Grébern versteckt werden sollten, da Grabschindung
iiberall ein strafbares Delikt war.’ Die Bitten um Gerechtigkeit hingegen scheinen
zumindest teilweise in Tempeln angebracht worden zu sein, so da man fiir sie re-
klamieren kann, sie hdtten ein berechtigtes Anliegen vertreten und seien nicht unter
die staatlichen Verbote gefallen.® Da man aber auch viele ,,prayers for justice* of-

Sofern Versnel auch diese Folgen als Kriterium fiir ein ,,prayer for justice” betrachten
will, wie es 2009a, 296 (mit vermeintlichen Ausnahmen in A.77). 335 scheint, kann
gleich gesagt werden, daf} sie sich ebenso in anderen Kategorien, bei klaren defixiones
finden, etwa in Wettkampffliichen wie DT 187. 237. 248. 250. 252. 253. 286. Uberall
werden grausame Verletzungen und/oder der Tod gefordert.

Versnel 2009a, 280f; fiir eine weitgehende Offentlichkeit der ,,prayers® argumentiert
z.B. auch Kiernan 2004. Das héufig diskutierte Problem kann jedoch hier nicht tieferge-
hend behandelt werden.

2 Vgl. etwa Ogden 1999, 82ff.; Lambert 2004, 75; Versnel 2009a, 330f.

¥ Diese Ansicht wird nicht von allen Forschern geteilt.

3 Versnel 1991a, 80, spricht diese Gegebenheit fiir die ,,judicial prayers™ an, bringt sie aber
nicht als Gegensatz zu den defixiones in Anschlag; eher en passant tut er das dann 2009a,
323.331.
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fenbar nichtoffentlich verwendet hat, indem sie gerollt und gefaltet, in heile Quellen
geworfen (in Bath) oder sogar (wie in Mainz) verbrannt wurden,” darf man diesen
Gesichtspunkt nicht zu hoch bewerten.*”

Ein zusétzliches Kriterium wird von D. Ogden eingefiihrt: ,,Whereas other types
of curse are open-ended and supposedly permanently effective, the curses in prayers
for justice tend to be conditional and of finite duration, and are to be lifted when the
desired justice has been achieved“.”” Diese Unterscheidung kann ich nicht nachvoll-
ziehen, denn in vielen defixiones wird ein Ziel angestrebt, mit dessen Durchsetzung
der Fluch seinen Zweck erfiillt hat und daher endet. Denken wir nur an den Liebes-
zauber, mit dem eine Person unter Zufiigung von Qualen dem Verfasser oder der
Verfasserin des Fluches zugefiihrt werden soll.** Ist das Objekt des Begehrens ge-
wonnen, muf} es doch, um ,,genossen zu werden, von den vorherigen Qualen befreit
sein! Oder: Hat ein Wettkampffluch einen Rivalen (oder dessen Pferde) erfolgreich
am Sieg im Wagenrennen gehindert, so gilt der Fluch doch nicht fiir das restliche
Leben des Lenkers (oder der Pferde), so sie iiberleben, weiter, erst recht nicht, wenn
ein bestimmter Termin im Fluch genannt ist, an dem die Wirkung eintreten sollte,
wie z.B. gleich der folgende Tag.”

Einen weiteren Unterschied hat C. Faraone hervorgehoben: Wéhrend die defi-
xiones das Opfer vorbeugend von einer zukiinftigen Handlung abhalten wollten,*
baten die ,,prayers for justice” die Gotter um Bestrafung eines vergangenen Un-
rechts.”’

Als essentielles Kriterium fiir die Definition des ,,judicial prayer hebt Versnel
urspriinglich das zweite Kriterium heraus, die Legitimierung und Motivation des
Wunsches durch die Nennung des erlittenen Unrechts. Der Wunsch erscheint so als
legitimer Akt (,,as an act of rightful retaliation, 1997, 365). Nur in dieser Situation
greife jemand zu einem ,,judicial prayer (1991a, 92) — was wir vielleicht fiir etwas

3 Vgl. auch Versnel 2009a, 281 A.22. Eine Tafel, die von den Herausgebern als ,,prayer for

justice” eingestuft wird (dazu unten), ist sogar in einer Grabkammer gefunden worden
(Faraone / Rife 2007 A.3). Ob dort aber wirklich die von ihnen angenommene (Halb)-
offentlichkeit gegeben war, wird man stark bezweifeln miissen.

Die Ambivalenz der Gegebenheiten erkennt auch Versnel an, vgl. 2009b, 23 mit A.12.
Zu schematisch erscheint daher der Gegensatz bei Thiir 2002, 5, defixiones seien heim-
lich angewendet, ,,prayers for justice* 6ffentlich aufgehdngt worden.

Ogden 1999, 39. Versnel 2009a, 327, behauptet, daB auch dieses Argument aus seinem
Aufsatz von 1991a iibernommen sei. Ich finde es weder dort noch in der wiederholenden
Aufzdhlung 2009a, 279f., auf die Versnel verweist.

3 7u dieser Sub-Kategorie von Liebesfliichen vgl. Faraone 1991, 10; Eidinow 2007, 207.

** Vgl. zB. DT 241. 295. Wiinsch 1898, 29. 49. Fiir die Gerichtsfliiche wird eine solche
Begrenzung vorausgesetzt von Lambert 2004, 79. Damit hat er zu Recht eine Gemein-
samkeit zwischen ,judicial prayers“ und defixiones benannt, auch wenn er die beiden Ka-
tegorien begrifflich vermengt, s.u. A.101.

Man miifite hinzufiigen: oder zu einer zukiinftigen Handlung zwingen wollen, wie in vie-
len Liebesfliichen.

Faraone / Garnand / Lopez-Ruiz 2005, 170, zustimmend zitiert von Versnel 2009a, 323.
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zu idealistisch halten mdgen. In seinen jlingsten Beitrdgen nennt Versnel einmal
zwei wesentliche Unterschiede, ndmlich erstens den unterwiirfigen und ehrerbietigen
Ton der ,,prayers for justice* und zweitens deren explizites Motiv zur Rechtfertigung
(2009a, 279), und ein anderes Mal nur die ,,als flehend und unterwiirfig zu beschrei-
bende Grundhaltung® (2009b, 24f.).

Das Verhiéltnis der ,,judicial prayers* zu den defixiones falit Versnel so zusam-
men: ,there is an invariable distinction to be drawn between competitive defixiones
on the one hand, and curses intended to punish the opponent by inflicting suffering
on the other (2002, 50; Verweis auf 1998, 184), oder: ,;related but clearly distinct™
(19910, 177).

I1I. Versnels Beobachtungen haben in jedem Fall das Verdienst, daf sie auf
Elemente innerhalb der Fluchtafeln gegen Diebe und Verleumder hingewiesen ha-
ben, die in den bisherigen Interpretationen zu wenig beachtet wurden oder sogar
unterzugehen drohten. Namentlich die — oft unterwiirfig formulierte — Bitte an die
Gétter, und insbesondere die Ubergabe sowohl der betroffenen Personen als auch
des ganzen Verfahrens an die Gotter wéren hier hervorzuheben. Dabei hat die von
Versnel vorgenommene Parallelisierung griechischer und lateinischer Texte wesent-
lich zum Verstidndnis dieser Kategorie von Fluchtafeln beigetragen (z.B. 1991a, 86),
und gleichzeitig gezeigt, dall verschiedene Elemente der Fluchtafeln quasi universa-
le Anwendung in der antiken Welt gefunden haben.

Etwa gleichzeitig mit Versnel hat, wie bereits bemerkt, auch R. Tomlin, der die
Tafeln aus Bath publiziert hat, auf einen Teil der Charakteristika hingewiesen, die
Versnel der Kategorie ,,prayers for justice* zugewiesen hat, so die Ansprache von
offiziellen Géttern, ihre Anrede ,,by your Majesty”, das Fehlen von Zauberworten
und Bindeformeln, und die Nennung des Autor-Namens in den meisten Féllen. Da
alle diese Fliiche aus einem Gefiihl der Ungerechtigkeit heraus entstanden seien,
verwendet Tomlin den Terminus ,,pleas for justice or revenge*.*®

Referenzpunkt fiir die nachfolgende Forschung wurde und blieb jedoch die Stu-
die von Versnel, und dessen Beobachtungen waren offenkundig so naheliegend und
nachvollziehbar, daB auch seine daraus abgeleitete Unterscheidung und seine Ter-
minologie in der Forschung fast durchgéngig ibernommen wurden. Einen kurzen
Riickblick auf die Rezeption seiner Thesen hat Versnel inzwischen selbst vorge-
nommen (2009a, 275ff.), so daB hier einige ergidnzende Bemerkungen geniigen
konnen. Erwihnen mochte ich die Stellungnahmen, die implizit oder explizit in
mancher Hinsicht Vorbehalte gegeniiber Versnels Thesen geltend machen. Auf die
konkreten Einwénde wird spéter im Zusammenhang einzugehen sein.” Hier soll nur
hervorgehoben werden, dafl von keinem der betreffenden Forscher eine vollige Ab-
lehnung von Versnels Kategorisierung gefordert oder praktiziert wird. Sie bleiben

¥ Tomlin 1988, 62.
39 Versnel 2009a, 324ff., diskutiert diese Einwiénde.



Gerichtsverfahren vor den Gottern? 309

allenfalls ambivalent und verwenden die ,,prayers for justice letztlich doch als eine
eigene Kategorie.

J.G. Gager miiflite eigentlich ein Gegner von Versnels Trennung von (magi-
schen) defixiones und (religidsen) ,,prayers for justice* sein, denn er lehnt die Tren-
nung von Magie und Religion ganz grundsitzlich, aber ohne Bezug auf Versnel,
dezidiert ab. Hingegen referiert Gager die (damals noch junge) These Versnels ohne
jede Kritik,* macht sich aber auch die Argumentation und Terminologie nicht wirk-
lich zu eigen, hilt also eine gewissermaBen neutrale Distanz dazu ein.*'

F. Graf erkennt in seiner Monographie iiber Magie die ,,prayers for justice® als
eigene Gruppe an, fiihrt aber einige Gemeinsamkeiten mit den iibrigen defixiones an,
so daB er auch die prayers in der Gesamtkategorie der defixiones belassen will.** In
spateren Arbeiten hingegen folgt Graf der grundsitzlichen Trennung Versnels unter
Bevorzugung des Terminus ,.judicial prayer.*

D. Ogden verféhrt grundsitzlich dhnlich wie Graf. Auch er weist auf einige
Gemeinsamkeiten der von Versnel getrennten Gruppen hin, wiirdigt dann aber auch
die Unterschiede, bei denen er weitgehend Versnel folgt.** Ogden will also die
,prayers for justice™ einerseits nicht ganz so weit von den iibrigen defixiones weg-
riicken, akzeptiert sie aber andererseits als eigene Kategorie von ,curse-tablets“.* In
der Praxis, bei seiner Analyse des Materials, verwendet Ogden dann allerdings die
Kategorie Versnels ohne weitere Einschrankung, wie Versnel (2009a, 326) zu Recht
bemerkt.

Dennoch ist bei ndherer Betrachtung in den Arbeiten anderer Forscher nicht
immer genau dasselbe gemeint, was Versnel ausgefiihrt hat.*® Hier einige Beispiele
aus der jlingsten Zeit.

C. Faraone / J. Rife 2007 ordnen die Fluchtafel aus dem korinthischen Kench-
reai in ihrer Erstverdffentlichung zunéchst als ,,prayer for justice* ein: als einziges
Kriterium nennen sie (S. 141) die im Text enthaltene Beschwerde an die Gottheit

40 Gager 1992, 175. 179 A.2.

! Gegen die Trennung von Magie und Religion plidiert z.B. auch Kiernan 2004, 114, der
aber die Kategorie Versnels zu akzeptieren scheint (S. 100).

* Graf 1996, 144f.

43 Bei Graf 2005, 254f. 264 wird die Unterscheidung ausdriicklich gefordert (entgegen der

Behauptung von Versnel 2009a, 324 mit A.138 sind hier die Einschrankungen von Graf

2006 nicht wiederholt), wenngleich er statt ,,judicial prayers® den Terminus ,,Straffliiche®

einfithren mochte, vgl. u. A.104. Bei Graf 2007, 139 (von Versnel 2009a nicht zitiert)

wird Versnels Kategorie der ,judicial prayers® ganz selbstverstindlich akzeptiert (und

von dem eigenen Terminus ,,Straffliiche” ist nicht mehr die Rede).

Auf die dabei gemachten Einschrinkungen, die Versnel in seinem Resumee iibergeht

(2009a, 327), ist unten noch zuriickzukommen.

,Prayers for justice steht schon als Uberschrift neben den anderen, oben genannten Ka-

tegorien. Der Abschnitt beginnt: ,,Prayers for justice constitute the most distinctive cate-

gory of curse tablets.” (1999, 37).

6 Dariiber fithrt Versnel 2009a, 277f., selbst Klage.
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mit der Bitte, die Schuldigen zu bestrafen. Genauer begriindet wird die Einstufung
dann gegen Ende des Beitrags (S.151), wobei als weiteres Kriterium u.a. der Termi-
nus kotoypdeo in Anspruch genommen wird. Damit setzen sie sich scheinbar in
Widerspruch zu dem ,,Hauptvertreter der ,,prayers for justice”, denn Versnel hatte
darauf hingewiesen (1991a, 65), da} das Verb xataypagerv gerade typisch fiir eine
defixio sei. Die Lage wird nun noch kurioser dadurch, da3 Versnel in jlingster Zeit
seine Ansicht revidiert hat und kotorypagelv seinerseits als typisch fiir die ,,prayers
for justice* ansieht.*” Obwohl Faraone / Rife offenbar eine vorliufige Version des
spiteren Beitrags von Versnel kannten,* folgen sie ihm nicht darin, die Tafel aus
Kenchreai als reines ,,prayer for justice* zu belassen (Versnel 2009a, 321), sondern
weisen ihm ,,a place midway between ,,,binding curse® and ,prayer for justice** zu,
wobei sie Versnels Bezeichnung ,,borderline-case® vermeiden (S.154).

J. Blidnsdorf macht in seinem Beitrag zu der Fluchtafel-Tagung in Zaragoza die
Versnelsche Zweiteilung in defixiones und ,,prayer for justice” zum grundlegenden
Prinzip bei seiner Typisierung.*’ Er gibt gleich ein Beispiel fiir ein ,,prayer for justi-
ce* aus Mainz (Appendix Nr. 2),50 bei dem aber ,,an essential topic” fehle, namlich
»the reason and the justification of the curse®. Bei der Zuweisung der Tafeln zu
einem der beiden genres geht Blansdorf nicht ganz einheitlich vor: Nr. 4 erkennt er
nicht als ,,prayer for justice” an, weil eine Bitte um Rache und die Rechtfertigung
des Fluches fehlten (S.151), was aber bei Nr. 2 z.B. kein Hindernis fiir diese Zuord-
nung darstellt. Nr. 4 sei aber auch keine defixio, weil die Bindeformel fehle (die aber
bekanntlich bei vielen defixiones fehlt!).”! Nr. 8 beginne wie ein ,,prayer for justice®,
insbesondere wegen des unterwiirfigen Tones; aber ,,the reason of the curse and the
bid for justice, essential for this special genre, are lacking® (S.154). Nr. 9 enthalte
Elemente der Rechtssprache (eigentlich ist das nur dolus malus, ebenso in Nr. 16 =
Blénsdorf 2005, 674), dann schldssen sich magische Formeln an. Mehrfach also, fast
in der Mehrzahl der Fille, konstatiert Blansdorf, da3 die Tafeln Elemente sowohl
der ,,prayers for justice als auch der magischen defixiones enthielten (deutlich bei
Nr. 8 und Nr. 12), so daB die meisten Texte also nach Versnels Einteilung ,,border-
land*“-Fille wiren. Etwas hilflos muf3 Blansdorf (S.151) eingestehen, daf} viele Flii-
che iiberhaupt keine Einordnung in diese beiden grundsitzlichen Kategorien erlaub-
ten.

47
48

S. u. mit A.62. Versnel nimmt dabei keinen Bezug auf Faraone / Rife 2007.

Die Autoren beziehen sich (in A.23) allerdings nur auf die in vieler Hinsicht parallel ste-
hende Fluchtafel aus Delos (SGD 58), die Versnel frither (1991a, 66f.) als ,,borderland*-
Fall (dazu u.) eingestuft hatte, in der neuen Publikation (2009a, 319ff. 3321f.) jedoch fiir
ein reines ,prayer for justice” kategorisiert; und in diesem Text ist das Verb koto-
vpéoetvy mehrfach und an wichtiger Stelle eingesetzt.

" Blansdorf2009a, 147.

*0" = Blansdorf 2004, 51f. = DTM 5.

5! Der Schriftduktus von rechts nach links wird von Blinsdorf erwihnt, aber hier (anders S.
155) nicht fiir die Klassifizierung in Anschlag gebracht, obwohl es nach Versnel ein ty-
pisch magisches Element und daher charakteristisch fiir defixiones ist.
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Auch A. Kropp tibernimmt in ihrer Dissertation (2008b, 186) die Kategorie
»prayer for justice und grenzt sie von den ,antagonistischen Fluchtafeln* ab. In
ihrem Corpus (2008a) verwendet sie, unter Hinweis auf Versnel, dementsprechend
die Kategorie ,,prayer for justice®, sieht sie aber, ohne die Abweichung von Versnels
Meinung zu thematisieren, als eine Unterkategorie der Fluchtafeln, die sie eingangs
auch als defixiones bezeichnet (S. 5), an. Damit wéren streng genommen auch die
prayers als ,,Erzeugnisse einer magischen Praxis“, als ,,Schadenzauber-Ritual®
klassifiziert, was aber von der Autorin vielleicht nicht beabsichtigt ist. In der ent-
sprechenden Kolumne des Katalogs wird das ,,prayer for justice* zur Kennzeich-
nung des ,,Motivs“ der Fluchtafel verwendet, und steht so gleichrangig neben ,,Pro-
zeB3*, ,, Konkurrenz®, ,,Liebe” und ,,unspezifisch®, wobei die ,,prayers for justice* die
Mehrheit der aufgenommenen Tafeln darzustellen scheinen. Auch diese Verwen-
dung spricht eher dafiir, dal Kropp die Kategorie in die defixiones einordnet, statt
sie mit Versnel davon zu trennen.

Die Beispiele sollten zeigen, da3 in der Forschung eine mehr oder weniger an
Versnels Vorstellungen haftende Adaption seiner Kategorie stattgefunden hat, daf3
aber eine Auseinandersetzung mit den Kriterien und Argumenten Versnels bisher
nicht wirklich gefiihrt wurde. Daher sollen jetzt die Einwdnde zusammengestellt
werden, die sich gegen Versnels Kategorisierung erheben lassen.

Einleitend soll ein methodischer Gesichtspunkt geltend gemacht werden.

Versnels Kategorisierung baut einerseits auf der fritheren Einteilung auf und ist
deckungsgleich mit der Kategorie der Fluchtafeln gegen Diebe und Verleumder.
Andererseits geht er nicht mehr vom zugrundeliegenden Sachverhalt aus, also in
welchem gesellschaftlichen Bereich der Verfasser der Tafel etwas erlitten hat oder
erwartet hat zu erleiden an Unrecht, Schaden oder Kriankung, sondern er macht zum
obersten Kriterium, ob iiberhaupt ein Unrecht zugrundeliegt oder nicht. Auf diese
Weise werden die tlibrigen Kategorien an Fluchtafeln noch enger zusammengelegt
und insgesamt von den ,,judicial prayers* abgesetzt, weil sie sich, so Versnel, gegen
Rivalen richteten, die kein Unrecht begangen hitten.’” Schon diese Entgegensetzung
ist nicht vollig zutreffend. Erst jiingst ist bestritten worden, da Konkurrenz bzw.
Rivalitit das Motiv sei, das allen defixiones (im Versnelschen Sinn) zugrundeliege.’®

52 Versnel 2002, 47 A.37 verweist auf Faraone 1991 und Gager 1992. Vgl. Kropp 2008b,
186. Von Faraone wird Konkurrenz oder Rivalitdt als durchgehendes Motiv der defixio-
nes in der Tat stark betont (so auch Graf 1996, 139). Die von Versnel (1991a, 62, A.9)
Kagarow (1929, 50ff.) zugeschriebene Trennung der ,,the curses against evildoers in ge-
neral from curses against magic incantations* kann ich der Einteilung Kagarows in fiinf
Kategorien (s.0. A.6) nicht entnehmen.

E. Eidinow, Binding spells and the management of risks, Vortrag auf der Tagung Con-
textos Magicos (vgl. o. A.14). Eidinow verweist insbesondere darauf, daB einigen Wirt-
schaftsfliichen (commercial curses) andere Motive als competition zugrundeldgen, und
daB auch Frauen, die Prozeffliiche verfafiten, nicht in einer Konkurrenzsituation gestan-
den hitten. Man miisse vielmehr auch andere Formen sozialen Verhaltens einbeziehen
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Dartiber hinaus liegt auch den defixiones im engeren Sinn meist ein Unrecht zugrun-
de, das allerdings oft eher implizit angesprochen wird. Werden etwa Zeugen des
ProzeBgegners verflucht, so wird der Verfluchende, der sich normalerweise im
Recht fiihlt, da er es zum ProzeB hat kommen lassen, im allgemeinen doch eine
falsche Zeugenaussage gegen sich entweder bereits vernommen haben oder eine
solche erwarten, ein Unrecht, gegen das bekanntlich auch gerichtlich vorgegangen
werden konnte (81kn yevdopaptupiwv). In dhnlicher Weise kénnte ein ProzeBgeg-
ner als Sykophant verflucht worden sein, statt mit einer entsprechenden Klage ange-
griffen zu werden. Auch von den gegnerischen Anwélten (Synegoroi) miissen sich
die Verfasser der entsprechenden Fluchtafeln vorgestellt haben, ein Unrecht erlitten
zu haben, und erst recht von dem Gericht und dessen Vorsitzendem, z.B. dem Pole-
marchos; all diese sind in einer dreifachen defixio vom athenischen Kerameikos als
Verfluchte genannt.”® E. Eidinow hat acht Fluchtafeln zusammengestellt, die sich
spezifisch auf ,,the unjust nature of the target and/or his actions* beziehen. Davon
konnten hochstens zwei Tafeln als ,,prayers for justice” in Anspruch genommen
werden.> Manche Formulierungen in den Versnelschen ,,reinen‘ defixiones sind nur
eine Haaresbreite davon entfernt, den Grund ihrer Ausfertigung ausdriicklich an-
zugeben, bei der einen oder anderen kdnnen wir ihn wohl als genannt ansehen, etwa
bei DTA 94, einem Prozefluch gegen Diokles und seine Helfer, gegen die Rede des
Diokles und die Zeugenaussagen zu seinen Gunsten. Auf diesen Text das Verdikt
Versnels anzuwenden, er richte sich gegen Rivalen, die kein Unrecht begangen
hitten, diirfte wohl kaum moglich sein. Viele andere Situationen und Ereignisse,
gerade auch bei defixiones amatoriae, aus denen deutlich wird, daB sich die geliebte
Person jemand anderem zugewandt hat, diirften zumindest subjektiv als Unrecht
empfunden worden sein, auch wenn es sich nicht um gesetzliche Verbrechen gehan-
delt hat.>® Es ist daher nicht verwunderlich, daB in solchen defixiones rechtliche
Terminologie verwendet wird, vgl. die eben genannte Tafel, Z.17f.: xol p(n)0’ &v
vO(f)1 AtokA(e)T Sikoov (,,and do not let one just thing come to Diokles®, Uber-
setzung Eidinow 2007, 375). Die rechtliche Terminologie ist mithin auch nicht, wie
Versnel behauptet, typisch fiir die ,,prayers for justice®.

Auf ein erlittenes Unrecht reagieren viele Menschen mit Rachegefiihlen. Es er-
staunt daher nicht, daB dieses Motiv auf Fluchtafeln explizit oder implizit zum Aus-
druck gebracht wird. Als ,,Rachegebete”, als ,prayers for vengeance* werden die

und vor allem das Kriterium von sozialen Risiken (risks) bedenken, vgl. dazu Eidinow
2007.
** Costabile 1998.
5 Eidinow 2007, 229f.: SGD 58 ist nach Versnels Kriterien ein reines prayer for justice®,
bei NGCT 14 kann es nicht ausgeschlossen werden, DTA 98 konnte Versnel als ,,border-
line-case® einstufen. Bei DTA 100 scheint Eidinows Einordnung diskutabel.
Julie Velissaropoulos-Karakostas hat dieses Argument in ihrer response auf diesen Bei-
trag dahingehend auf den Begriff gebracht, daB3 die Verfluchenden ,justice subjective™
suchen wiirden.
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prayers fo justice” daher von Versnel manchmal bezeichnet, wenngleich er damit
terminologische Verwechslungen mit einer spezifischen Gruppe von Steininschriften
herbeifiihrt (dazu unten). Ebenso unscharf mufl die Abgrenzung zu Forderungen (an
die Gottheit) nach Bestrafung bleiben, da auch diesen Forderungen héufig das Motiv
der Rache zugrundeliegt. Auf jeden Fall aber, und darauf kommt es hier an, ist auch
zahlreichen defixiones zu entnehmen, daf sie aus einem starken Rachegefiihl heraus
verfalit worden sind, insbesondere den eben genannten defixiones iudiciariae, zamal
wenn der Verfluchende eine gerichtliche Niederlage fiir sicher halten muf3, oder
auch den defixiones amatoriae, wenn etwa der Liebhaber oder die Liebhaberin der
geliebten Person, also der eigene Rivale oder die eigene Rivalin, verflucht und mit
schweren Leiden beladen bzw. getdtet werden soll. Gerade in diesem Bereich gibt es
zahlreiche Situationen, die sich, zumindest im subjektiven Verstandnis der Autoren,
als Rache forderndes Unrecht darstellen, wie das Verlassenwerden des Autors oder
der Autorin, oder die ,, Wegnahme* des Partners durch eine dritte Person.

SchlieBlich kann auch der Begriff des Wettbewerbs noch erheblich umfassender
verstanden werden als es Faraone, Versnel und andere in diesem Zusammenhang
tun, gerade wenn man an den griechischen Begriff des agon denkt, der hier ja zwei-
fellos evoziert werden soll. Denn ist nicht auch die Auseinandersetzung um ein
verlorenes Kleidungsstiick, ein Paradefall der ,,judicial prayers, eine Art von Wett-
bewerb darum, wer die Sache letztlich bekommen soll, der Dieb/Finder oder der
urspriingliche Besitzer, der die tabula deponiert hat? Die Aufforderung an die G&t-
ter, hier Kliarung zu schaffen, kdnnte auch eine Art von agon darum sein, wer sich
bei den Géttern als Gewinner im Streit durchsetzt.”” Umgekehrt ist zu beachten, daf
viele defixiones nicht wirklich gegen Rivalen oder Konkurrenten gerichtet sind. Bei
dem ProzeBfluch vom Kerameikos liee sich zur Not noch sagen, da3 die Einbezie-
hung von Gericht, Anwilten und Zeugen nur subsididr zur Verfluchung der anfangs
genannten wahrscheinlichen ProzeBgegnerin Eirene dazukomme.” Aber Liebesflii-
che, in denen der bisherige Partner verflucht oder ein neuer Partner zu einem Lie-
besverhiltnis gezwungen werden soll, sind nicht gegen einen Rivalen gerichtet, auch
wenn die indirekte Schidigung einer dritten Person damit impliziert sein kann.

In diesem Zusammenhang macht Versnel als einen Hauptunterschied zwischen
»seinen Kategorien die Aussage aus, wer in der Hauptsache gegen den Rivalen
bzw. Schuldigen vorgehe: bei den defixiones sei es der defigens in Person (,.ich
binde*) gegen die Rivalen, bei den ,,prayers for justice” sei es hingegen die Gottheit,
die unterwiirfig darum gebeten werde, gegen die Schuldigen zu agieren. Dafl die
antiken Autoren darin aber wohl keinen Gegensatz sahen, sondern immer, wenn sie
schrieben: ,,ich binde®, meinten: ,ich bitte die Gottheit, in meinem Namen zu bin-
den‘, zeigt sich besonders an den Texten, die beide Formulierungen enthalten, wie

57 Das Argument finde ich selbst weniger stark, es miiBte aber denjenigen einleuchten, die
selbst die ProzeBfliiche unter die Fliiche gegen Rivalen und Konkurrenten subsumieren
wollen, wie eben Faraone und Versnel.

%% Costabile 1998.
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DTA 109: Mavijv kotodd kol xatéxon: vuellg 88 ¢lhon Mpalidixor kotéyete
o01(0)v ko ‘Epufy katoye k&teyxe Mavijv ... (,,Ich binde Manes nieder und halte ihn
nieder. Und Thr, liebe Praxidikai, haltet ihn nieder, und Hermes, Du Fessler, halte
Manes nieder ...).

Damit kommen wir zu den im engeren Sinn inhaltlichen Einwénden.

DaB sich die Abgrenzung eines eigenen Genus als ,,judicial prayer nicht gerade
aufdrangt, wird schon daran ersichtlich, daf3 alle Elemente, die dann die ,,prayers for
justice™ ausmachen sollen, schon in der davon abgetrennten Gruppe der defixiones
auffindbar sind, und zwar werden sie von Versnel selbst dort ,,entdeckt” (1991a,
641f.). Er beginnt seine Differenzierung ausdriicklich mit einer Sammlung von sol-
chen ,,borderline““-Féllen (1991a, 64ff.).59 Diese Elemente, die oben aufgelistet sind,
werden innerhalb der defixiones als fremd, als nicht traditionell bezeichnet. Aber
aufgrund welchen Kriteriums sollen sie ,,fremd* sein? Es scheint sich zundchst um
ein zeitliches Kriterium zu handeln, wenn man Versnels Beobachtung so versteht,
daBl neue Elemente, die ,traditionell* nicht da waren, in den Fluchtafeln sichtbar
werden. Bedenkt man aber, da3 die defixiones frithestens in der zweiten Hélfte des
6. Jahrhunderts v. Chr. aufkamen und daB bis ins 4. Jahrhundert hinein relativ weni-
ge davon erhalten sind, so fehlt eigentlich ein Vergleichsmafstab, denn im 4. Jh.
setzen eben auch schon die ,,judicial prayers® ein. Wie Versnel selbst sagt (2002, 49)
weisen gerade die frithesten Beispiele aus dem Athen des 4. Jahrhunderts nur einen
Teil der Charakteristika auf, die von ihm als typisch fiir die ,,prayers for justice*
bezeichnet werden. Blickt man auf die Entwicklung der Fluchtafeln insgesamt, so
kommen immer wieder ,,neue” und spezifische Elemente auf, gerade bestimmte
Formulierungen, die nicht selten an bestimmte o6rtliche oder regionale Besonderhei-
ten gebunden waren.”

Es stimmt also schon von der Quantitét her etwas miBtrauisch, wenn eine grof3e
Zahl von Belegbeispielen fiir eine eigene Kategorie sich als solche ,,gemischten™
Fille darstellen.®’ Bei seiner Einteilung der Mainzer Tifelchen nach dem Versnel-

%% Ebenso wie defixiones Elemente der ,judicial prayers®, so konnen umgekehrt auch ,.judi-
cial prayers* Elemente der defixiones enthalten. Darauf weist Versnel zwar hin, stellt sol-
che ,,borderline“-Fille jedoch nicht zusammen, vgl. immerhin die Anmerkung 139 auf S.
105.

Z.B. scheint auch die sogenannte similia-similibus-Formel nicht vor dem 4. Jahrhundert
v. Chr. vorzukommen. Wohl nicht zufillig (aber dazu an anderer Stelle) hat sich gerade
zu dieser Zeit die vielgestaltige Fluchtafel-,,Landschaft* herausgebildet.

Ogden hat ebenfalls kritisch auf diesen Punkt hingewiesen (1999, 38). Natiirlich ist es
methodisch unzuléssig, ein zahlenmaBiges Gleichgewicht zwischen ,,,border area‘ cases®
und ,,prayers for justice lediglich mit den im Aufsatz Versnels (1991a) aufgelisteten Fél-
len zu begriinden. Diese Kalkulationsbasis Ogdens zuriickzuweisen war somit fiir Vers-
nel (2009a, 326) ein leichtes Unterfangen. Allerdings verschweigt er bei seinem Verweis
auf die etwa 270 ,prayers for justice“, die allein in Britannien gefunden worden seien,
daB Ogden die Téfelchen aus Bath ausdriicklich unberiicksichtigt lassen will, da sie
from a single local practice herriihrten.
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schen Schema muf3 auch Blénsdorf die meisten ,,prayers for justice* in diese Misch-
kategorie einordnen: sie sind mindestens ebensosehr defixiones wie sie ,,prayers for
justice” sind. Diesem Befund begegnete Versnel selbst zundchst mit dem allgemei-
nen Hinweis, dafl alle unsere Kategorisierungen nie ganz trennscharf seien: ,,As
always, we are speaking in terms of family resemblance and polythetic classes, with
overlapping and criss-crossing similarities* (2002, 49). Angesichts dieses doch sehr
defensiven Hinweises sollte daran erinnert sein, daBl wir solche starken Uberschnei-
dungen in den sonst géngigen Kategorisierungen jedenfalls nicht vorfinden!

Letztlich hat auch Versnel selbst an diesem unausgewogenen Verhiltnis zwi-
schen seinen Kategorien Ansto3 genommen (2009a, 322). Im Zusammenhang damit
hat er in seinem neuen Beitrag eine Revision vorgenommen und eine grofle Zahl von
,borderline-cases® zu reinen ,,prayers for justice™ befordert (2009a, 340). Die Revi-
sion besteht darin, dal Versnel zwei Kriterien, die er frither den defixiones zugeord-
net hatte, nunmehr als typisch fiir ,,prayers for justice” ansieht. Das ist zum einen
das Verbum xotaypdeeiv, das Versnel friher fiir ein Charakteristikum der defixio-
nes gehalten hatte, und das er nunmehr, eine entsprechenden Bemerkung von Jordan
aufgreifend, als charakteristisch fiir ,,prayers for justice* ansieht.”> Wihrend Versnel
den Terminus jetzt, dhnlich wie nopotiBepon, als ,legal or quasi-legal language*
mit der Bedeutung ,,,register, record, enroll (LSJ s.v. I1.2)* versteht, hatte er ihn
frither parallel zu kotadéo, also als Bindewort aufgefat.”’ Diese friihere Bedeutung
ist meines Erachtens jedoch nach wie vor mindestens ebenso berechtigt, da in ihr die
Richtung, jemanden (zu den unterirdischen Gottheiten) hinab-zu,,schreiben®, besser
wiedergegeben ist. Wir sollten uns davor hiiten, einem solchen mehrdeutigen Ter-
minus eine einseitige, iberzeitlich giiltige Bedeutung beizulegen und ihn als eindeu-
tiges Zeichen fiir die Zuweisung einer Fluchtafel zu einer bestimmten Kategorie zu
benutzen.

Ahnlich steht es mit dem zweiten Kriterium, nimlich der Aufzihlung von Kor-
perteilen des Opfers, die nach dem Wunsch des Autors von der angerufenen iiberna-
tiirlichen Macht ,,bearbeitet werden sollen, um das gewiinschte Ziel zu erreichen.®
Diese Zuweisung ist in Versnels ,,Essay on Anatomical Curses® ndher begriindet
worden (Versnel 1998). Aber Versnel selbst mufl nicht nur einige Ausnahmen ein-
raumen (2009a, 280 A.20; 2009b, 10f.), sondern er muf} vor allem konstatieren, daf3
die Aufzéhlung von Korperteilen sich auch in Liebes- und HaBfliichen findet, die er

% Versnel 1991a, 66f.; 2009a, 339 mit Verweis auf Jordan 2002, 59.

" Aufgrund dieser Entwicklung scheint nicht einmal mehr der Terminus koto:d® als Krite-
rium fiir eine defixio im Versnelschen Sinn sicher: 2009a, 307 wird eine Verfluchung
(DTA 98) mit diesem Wortlaut als ,,pure prayer for justice” vereinnahmt. Nicht besser
ergeht es dem Synonym xotodecuebw, Versnel 2009a, 316 ad 3.3.5, hier wahrschein-
lich, weil es gleichgesetzt wird mit kotoypdeo, statt umgekehrt zu verfahren und
KotorypGeo an kotadecpuedo anzugleichen.

8% Versnel 1991a, 64: Charakteristikum fiir defixiones; 2009a, 280. 339f.: Charakteristikum
fiir ,,prayers for justice®.
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demgemil mit den entsprechenden ,prayers for justice” als ,anatomical curses®
parallel setzt. Diese Parallel-Setzung wird allerdings nicht eindeutig ausgelegt: Ein-
mal stehen ,,both types of texts, judicial prayers and erotic magic* (1998, 264, Her-
vorhebung M.D.) nebeneinander. An spaterer Stelle behauptet Versnel hingegen: ,,1
therefore argued, that the latter” (i. e. der erotische ,Herbeirufungszauber®) ,,also
belong to the category of prayers for justice™ (2009a, 280 A.21). Aber auch z.B. in
Wettkampffliichen sind mehrere Korperteile aufgezihlt. Wenngleich nicht von Kopf
bis Ful}, so sind doch auch hier Organe genannt, die keine direkte Funktion bei der
Austibung der verfluchten Tatigkeit haben, was fiir Versnel einen wichtigen Unter-
schied zu den ,,prayers for justice* ausmacht. Wenn bei mehreren Tierkdmpfern ,,die
Stiarke, die Kraft das Herz, die Leber, der Geist, der Verstand“ verflucht werden,
dann hitte man statt der Leber z.B. doch eher die Hande des Gladiators als zu ver-
fluchendes bzw. zu bindendes ,,Tatwerkzeug* erwartet.®> Auch diirfte es Versnel
nicht leicht fallen zu erkléren, welche spezifischen Funktionen in einem Fall, der
wahrscheinlich einen ProzeBfluch ausgeldst hat, der Magen, das Fett und der Hintern
des Verfluchten gehabt haben sollen.®®

Beide ,,neuen Kriterien Versnels werfen also folgende zwei Probleme auf.

1. Beide Kriterien sind nicht beschriankt auf eine Kategorie, sondern finden sich
in unterschiedlichen Textsorten. Wenn sie irgendwo auftauchen, z.B. in einem un-
vollstdndigen Text, ist es daher nicht moglich, sie, wie Versnel das will, als hinrei-
chendes Kriterium fiir die Zuordnung zu den ,,prayers for justice® zu verwenden.®’
Dieses Problem entsteht, wie auch andere, dadurch, dal Versnel Textelemente und
Formeln nicht als solche behandeln, sondern sie zu Kategorien formen will, denen
dann jeweils ganze Texte eingepallit werden sollen. Zusammenfiigungen unterschied-
licher Textelemente werden durch das Uberstiilpen eines allgemeinen Pridikats
nivelliert.

2. Durch die Vereinnahmung von zahlreichen Fluchtafeln als ,,prayers for justi-
ce* deckt sich Versnels Kategorie nicht mehr mit der traditionellen Kategorie der
sdefixiones gegen Diebe und Verleumder”. Sie umfalit nunmehr auch Fluchtafeln
aus den anderen Kategorien, namentlich eine ganze Gruppe von Liebesfliichen,
wenn die eben zitierte Zuordnung von Versnel so gemeint ist, aber auch Gerichtsfli-

5 DT 253 = Tremel 99, Z.14f.: kol v ioxdv v SOvouw v kepdiov 10 Arop OV vody
10¢ pévoc. Ganz dhnlich DT 252 = Tremel 98, Z.8f.

% DTA 89, Attika, 4. Jahrhundert v. Chr., A Z.5-7.

87 Vgl. die von ihm angefiihrten (2009a, 223) beiden Fliiche: DT 135 = Gager 1992, Nr. 80
aus Nomentum (fritheste Kaiserzeit nach Solin): auf jeder Seite der Tafel steht zunéchst
ein Name, gefolgt von der Liste der Korperteile, und zum Schluf} die Formel: defico in as
tabelas. Kein anderes Kriterium, das Versnel fiir die ,,prayers for justice* aufgestellt hat,
begriindet die Zuordnung dazu, im Gegenteil wire das Wort defigo nach der Aussage
Versnels an anderer Stelle (2009a, 3091.) ein sicheres Indiz fiir eine defixio. Noch weni-
ger ist eine Zuordnung moglich fiir die Tafel DT 42 aus Megara (1.-2. Jh.), zitiert ebd.,
auf der nur die Liste der Korperteile erhalten ist.
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che® und Fliiche unbekannter Motivation. In den 14 untersuchten Tafeln findet
Versnel selbst neben ,,fraud / theft“ auch ,,0Bpic, ... iniuria in connection with mar-
riage, ... jealousy in love, ... or more vaguely &duxio (2009a, 322). Demgegeniiber
heilt es wenig spater (2009a, 323) doch: ,the strategies of the prayer for justice are
strictly — and exclusively — employed by victims of theft, fraud, crime or abuse.*
Umgekehrt schlieBt Versnel auch defixiones in fures aus den ,prayers for justice
aus.”’ Es ist daher nun nicht mehr zu verkennen, daff die erweiterte Kategorie der
prayers for justice” quer zur traditionellen Kategorisierung liegt. Ubernimmt man
sie, mul man die relativ differenzierte Einteilung nach den traditionellen Kriterien
aufgeben zugunsten der groben und daher nicht wiinschbaren Zweiteilung: ,,prayer
for justice® oder defixio.”

Weitere Uberschneidungen zwischen den Kategorien, die sich bei den einzelnen
Kriterien Versnels ergeben, sind zumindest teilweise von ihm selbst eingerdumt,
aber als Ausnahmen eingestuft worden. Sie sollen hier anhand einiger neuerer Bei-
spiele nur nochmals in Erinnerung gerufen werden.”'

Die Nennung des Verfassers ist nach Versnel typisch fiir ,judicial prayers®, ist
dort aber nicht immer gegeben: Die Tafel Blidnsdorf 2009a, Nr. 7 (= DTM Nr. 3)
nennt immerhin noch den Namen des Ehemannes, dessen Giiter der Autorin wegge-
nommen wurden, aber ihren eigenen Namen nicht. Die Tafel Bldnsdorf 2009a, Nr. 9
(= DTM Nr. 7) handelt von Diebstahl, nennt aber keinen Namen des Autors, auch
die Diebe sind unbekannt; dhnlich Nr. 16 (= DTM Nr. 2) und 17 (= DTM Nr. 1) oder
die Tafel aus GroB3-Gerau (Scholz / Kropp, 2004, 34f.). Umgekehrt finden sich auch
in einigen ,reinen* defixiones die Namen der Urheber: diese Namensnennung ist
schon in Kagarows Typologie mehrfach als ein Element (S) aufgelistet.”” Kagarow
rechnet die Nennung des Verfassernamens zu den ,,Grundelementen* des Fluches,
raumt aber auch ein, da3 der Name des Fluchenden nur selten erwéhnt wird (S. 49,
mit Nennung der Griinde dafiir); Versnel selbst nennt als solche ,,Ausnahmen* die
etwa 15 Gerichtsfliiche aus Amathous und einige Liebesfliiche, auch etwa 15 Stiick

% Wie Blansdorf 2009b, Nr. 7.

% Der zweite der drei Fliiche aus Sagunt, die Corell 1994 publiziert hat (Text S. 283) und
der sich gegen einen unbekannten Kleiderdieb richtet, wird vom Herausgeber selbst als
magische defixio aufgefalit, ,,obwohl sie sich dem religidsen Bittgesuch ndhert” (S. 286).
Genau diese Einordnung wird von Versnel 2009a, 290 A.54, iibernommen, obwohl der
Text nach den von Versnel aufgestellten Kriterien meines Erachtens keinerlei Zuordnung
zur einen oder anderen Kategorie erlaubt.

7 Zum Beispiel haben Blénsdorf 2009a und 2009b sowie Kropp in ihrem Corpus (2008a)

viel Miihe darauf verwendet, diese nicht viel weiterfithrende Grundeinteilung vorzuneh-

men. Beide haben dabei stillschweigend die genannte Erweiterung der Kategorie mitvoll-
zogen.

Es handelt sich tatsdchlich um einige Beispiele, nicht um eine vollstindige Dokumentati-

on.

Typus 4, S. 29; vgl. Typus 6.
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verschiedener Herkunft und Entstehungszeit, ist damit aber keineswegs vollstin-
dig.”

Entsprechend wird in einigen defixiones auch der Grund fiir die Anfertigung des
Tafelchens genannt: Versnel selbst (1991a, 64) benennt solche Fille, die er als Aus-
nahmen versteht. Zumindest sinngemédB3 verweisen zahlreiche defixiones auf die
Griinde ihrer Anfertigung, wie z. B. SGD 91 (= Gager 1992 Nr. 17 = Eidinow 2007,
426), Z.3: éni @ulotott tor Evviqo, oder Costabile 1998, 23 col. III, Z.6f.:
(xotadém...) To Epyo TO mepl Thig TPOg Nubg dikng (mit dhnlichen Formulierungen
in den col. I und II): Die Opfer werden verflucht, weil sie Prozefmaterial gegen den
Autor der Tafel gesammelt hatten.

Das weitere Kriterium Versnels, die ,judicial prayers® hédtten einen anderen
,»Ton“ als die eher befehlsféormigen defixiones und wiirden sich in bittender, unter-
wiirfiger Form an die Gotter wenden, ist, wenn wir es um der Argumentation willen
einmal akzeptieren, ein sehr ,,weiches® Kriterium. Dahinter kdnnte man von vorn-
herein nur individuelle Unterschiede vermuten, also Unterschiede in der Personlich-
keit und den Vorlieben der Verfasser, Unterschiede in ihrer religidsen Orientierung,
Unterschiede im Gebrauch der Formeln, die gerade kursierten. In dieser Hinsicht
sind auch die Uberginge besonders flieBend bzw. lassen sich die einzelnen Formu-
lierungen nicht eindeutig zuordnen. So etwas wie ,,religiose Sprache® kann sich auch
in reinen defixiones wiederfinden, z.B. Blidnsdorf 2009a, Nr. 11 (= DTM Nr. 16):
mentem memoriam cor cogitatum. Blansdorf weist darauf hin (ebd. S. 156), dal3
diese Formulierung ,,common in archaic Roman prayers® sei.”* Blansdorf (2009a,
157) kommentiert die niachste Tafel (Nr. 12 = DTM Nr. 11) so, dal die mit dem
Einschub religione versehene Bitte den ,,rules of a religious prayer und dem Genre
der ,,prayer for justice* entspreche, dafl aber die Riickseite auf die rituelle Verbren-
nung der Tafel verweise: ,,Though introduced by an expressly religious formula, this
is certainly pure magic*.”

Die Unterwiirfigkeit gegeniiber den Goéttern wird von Versnel meines Erachtens
stark tbertrieben. Auch in den ,judicial prayers* sind die Anreden der Gotter im
allgemeinen nicht auffillig unterwiirfig, man konnte sie eher neutral nennen.’® Auch
in dieser Kategorie werden immer wieder Imperative gebraucht, sei es in der Form,

" Versnel 1991a, 63; vgl. schon Audollent 1904, xcii. Weitere Beispiele: DTA 55 (= Eidi-
now 2007, 359); SGD 91 (= Gager 1992, Nr. 17 = Eidinow 2007, 426, vgl. 157ff.);
Bléansdorf 2007. Lambert 2004, 76f. weist auf Namensnennung bei den Liebesfliichen
hin. Eidinow 2007, 213 verweist auf drei Namensnennungen in Liebesfliichen.

Ob es sich wirklich um eine defixio iudiciaria handelt, wie Blansdorf vermutet, ist auf-
grund des fragmentarischen Textzustands nicht ganz sicher. Immerhin ist die Tafel mit
einem groBen Nagel durchbohrt und auf der Riickseite riickwirts beschriftet, worin man
im allgemeinen magische Charakteristika erblickt. Den Text selbst kdnnte Versnel aber
vielleicht auch als ,,prayer for justice” beanspruchen.

Wahrscheinlich wiirde Versnel den Text eher als ,,prayer for justice” einstufen, zumin-
dest tut er das mit der Eingangsformel (2009a, 309).

" Vgl. nur die Beispiele bei Versnel 1991a, 84ff.
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sei es dem Sinn nach. Wenig unterwiirfig klingt z.B. ein Text aus Wilten-Veldidena
bei Innsbruck, erst recht nicht in den Ubersetzungen Versnels (1991a, 83): Secundi-
na Mercurio et Moltino mandat (Versnel: ,,charges™) ... ut persecuatis vobisque
delegat (Versnel: ,,and she also assigns you®) ... oc vobis mandat, vos [e]um
corfipi]atis, ,,With that she charges you; you have to catch him“. Vergleiche auch
die Paraphrase Versnels: ,,Mercurius and Moltinus have fo take over the tasks of the
earthly judge* (Hervorh. M.D.).”” Umgekehrt finden sich die Attribute der Gétter,
die Versnel fiir die ,,prayers for justice” beansprucht, auch in ,reinen® defixiones:
déomota (E)puf | k&teye XapOA(A)nv ... (DTA 89, B Z.1f.). Dariiber hinaus geben
sich viele Verfasser von ,judicial prayers® eher selbstbewult als verzweifelt: Die
grofziigige ,,Belohnung® der Gottheit mit z.B. der Hilfte, einem Drittel oder sogar
nur zehn Prozent des zurlickgebrachten Gutes (Beispiele bei Versnel 1991a, 84. 87)
wirkt eher herablassend als unterwiirfig (vgl. ebd. S.). Auch die manchmal geforder-
te ,,Ubergabe* von gestohlenen Gegenstinden an Gétter macht die Gotter nicht zu
unnahbaren, hochstehenden Wesen, sondern eigentlich zu ,,entlohnten” Erfiillungs-
gehilfen, um nicht zu sagen Instrumenten der eigenen Interessen (z.B. 1991a, 87 Nr.
6: Ich habe der Minerva den Dieb ,,geschenkt”: donavi. 104 A.124: donatur deo.
dono findet sich auch in einem Mainzer Text Blansdorf 2009a, Nr. 4.). Die Gotter
der ,,judicial prayers“ erscheinen daher letztlich nicht weniger instrumentalisiert als
die Gétter in den defixiones.”

Die Zuordnung von chthonischen Géttern an die defixiones und von ,,offiziel-
len“, olympischen Gotter an die ,judicial prayers 1a8t sich zwar oft, aber nicht
immer vornehmen.”” Versnel selbst ordnet Texte den ,,prayers for justice* zu, ohne
sich an den darin angerufenen Unterwelts-Géttern zu storen.® In dem von den Her-
ausgebern als ,,borderline-case” und von Versnel jetzt als ,,prayer for justice” einge-
ordneten Text aus Kenchreai®' werden chthonische Gétter angerufen bzw. ihre Zu-
gehorigkeit zu dieser Sphire durch das Wort kdto unterstrichen: kéto Bio Motpa

113

"7 Die Existenz einiger Ausnahmen rdumt Versnel ein, 1991a, 62 mit A.8. Der Hinweis

darauf, dal} es sich meist um lateinische und damit spite Texte handele, hat jedoch in ei-
ner systematischen Analyse keine Uberzeugungskraft. Im {ibrigen sind auch geniigend
griechische ,,prayers for justice ohne Unterwiirfigkeit formuliert und fordern von der
Gottheit Gerechtigkeit ein, vgl. etwa die von Versnel 2009a, 315ff., selbst aufgefiihrten
Fliiche 3.3.3.; 3.3.4.; 3.3.5. Z.10.15.25 iibersetzt Versnel immerhin &&1d mit: ,,I de-
mand*; 3.3.8. (=2007), Z.8f.

Auf diesen Aspekt verweist auch Kiernan 2004, 106ff.; seine Einstufung dieser Fliiche
als ,,Handel mit dem Gott mit dem Versprechen zukiinftiger Bezahlung™ (107) wiirde ich
allerdings nicht teilen.

7 Vgl. auch den Text Blansdorf 2009b, Nr. 7, der vom Herausgeber (S. 224) als ,,prayer for
justice* eingeordnet wird: die angerufenen angilis sind nach Blansdorf (S. 239) der Un-
terwelt zuzuordnen. Versnel 2009b, 22, formuliert das Kriterium daher erheblich zuriick-
haltender.

1991a, 68f.: der Artemisia-Papyrus.

Faraone / Rife 2007; Text auch bei Versnel 2009a, 319.
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Avavke (Z.1). Am Ende des Textes miifite man nach den Versnelschen Kriterien die
mit gva& eingeleitete Formel fiir eine eher unterwiirfige Anrede einer Gottheit, also
fiir ein ,,judicial prayer®, in Anspruch nehmen; aber es folgen dann wieder drei ein-
deutig magische Namen (Gvo& Xav Enpeipo ARBpacay), mit denen der Text im Stil
einer defixio schlieBt. Es zeugt im iibrigen auch nicht gerade von Unterwiirfigkeit
gegen ,traditionelle Gotter der griechischen Unterwelt“®?
einer an sie gerichteten Fluchtafel die eigentlich geforderte Bestrafung des Schuldi-
gen gegebenenfalls doch nicht zutraut und fiir diesen Fall (g1 un) Z. 8) vorsichtshal-
ber noch mit der Anrufung von Abrasax, einer dem magischen Bereich zugewiese-
nen Gottheit quasi als ,,Ersatzvollstrecker* droht.

Im tibrigen ist es fraglich, ob eine dezidierte Trennung zwischen chthonischer
und olympischer Gotterwelt dem BewuBtsein der Griechen selbst entspricht. Zwar
haben sie gerade durch die Zuweisung bestimmter Attribute an bestimmte Gotthei-
ten einerseits diese Differenz betont, wie besonders bei Hermes (Erionios), wobei
aber das Attribut oft fehlt (z.B. DTA 89, B). Andererseits bliecben diese Gotter im-
mer auch ambivalent. Attis etwa begegnet uns in Mainz als iiberirdische Gottheit
neben Isis (Magna Mater), wihrend er sonst als chthonisch gilt. Das von den Verfas-
sern unserer Texte oft eingeforderte grausame Vorgehen gegen die Verfluchten und
die Bitte um Vernichtung des Opfers wird jedenfalls an alle Gotter und Damonen
herangetragen, ob sie Unterirdische sind oder nicht.

Die Versnelsche Trennung schlieBlich, die defixiones bezdgen ihre Wirkkraft
aus der eigenen Handlung des defigens (,,ich binde®; ,ich registriere” usw.), wah-
rend die ,,judicial prayers* aus der gottlichen Handlung heraus wirkten, ist von zwei
Seiten aus angreifbar. Erstens steht in den meisten Texten schon grammatisch ein
,Ich®: entweder ganz am Anfang, oder es ist doch als initiierendes Subjekt, mit oder
ohne Namen, genannt. Auch in den ,judicial prayers” heilit es rogo, oro, mando
usw. Und zweitens ist auch die defixio ein Akt, der vom Verfasser nur angestof3en,
aber nicht durchgefiihrt wird. Letztlich sind es die (meist unterirdischen) Gottheiten,
die den erwiinschten Schaden wirklich ausldsen sollen, und oft wird sogar noch ein
Dimon oder die ruhelose Seele eines Verstorbenen als Mittler und Uberbringer der
Botschaft angerufen. Obwohl also in der soeben zitierten Fluchtafel aus Kenchreai
die drei Unterweltsgotter Bia, Moira und Ananke angerufen werden, interpretieren
die Herausgeber Faraone / Rife diesen Teil des Textes als rein menschliche Aktion:
,human activity®, ,,human cursing* (S. 153f.).

Insgesamt liegt es also ndher, um schon einmal eine Zwischenbilanz zu ziehen,
statt fiir solche Bitten an die Gdtter eine eigene Kategorie zu erdffnen, die entspre-
chenden Formeln in die Gesamtgruppe der ,,Gebetsformeln* aufzunehmen, wie es
schon Audollent getan hat, auf den Versnel ablehnend verweist. Die Gebetsformel

, wenn ihnen der Verfasser

82 Faraone / Rife 2007, 154.
85 Audollent 1904, 483-86; Versnel 1991a, 61: die Anrufung der Gétter ist ihm eine zu ge-
ringe Gemeinsamkeit aller Gebete.
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ist zuletzt von Amina Kropp, wenngleich in einem etwas militdrisch anmutenden
Jargon, definiert worden als eine Sprachhandlung, ,,mit der eine numinose Instanz
angerufen und als Empfénger einer Botschaft mit dem Angriff auf das Zielindivi-
duum betraut wird“.** Diese haufigste aller in den Fluchtafeln vorkommenden For-
meln 146t sich natiirlich in mancher Hinsicht wieder differenzieren, Kropp bei-
spielsweise schldgt folgende Kategorien vor: Aufforderungsformel, Klageformel
(die spezifisch fiir die ,,prayers for justice* sei), Geliibdeformel, Ubergabeformel,
Beschworungsformel, Anrufungsformel.*

Iv. Die hier postulierte Unterordnung zentraler Elemente der ,,judicial prayers*
unter die allgemeine Rubrik ,,Gebetsformeln in den Fluchtafeln* 146t auch Zweifel
an einer weiteren Dimension aufkommen, die Versnel hervorgehoben hat, und der
im Rahmen eines rechtshistorischen Symposions besondere Aufmerksamkeit ge-
biihrt. Gemeint ist die Gleichsetzung der Vorgénge, die uns in den ,,prayers for justi-
ce” begegnen, mit gerichtlichen Prozessen, aus der sich speziell die Versnelschen
Termini ,,judicial prayer” oder das ganz selten verwendete ,,juridical prayer herlei-
ten.

Auch dieser Vergleich Versnels hat ohne Zweifel einige Anhaltspunkte fiir sich
und klingt im ersten Moment recht plausibel: Der durch Diebstahl oder Verleum-
dung geschidigte Verfasser des Textes wendet sich statt an ein weltliches Gericht an
ein gottliches und bittet die Gottheit, den Tater zu bestrafen. Bei ndherer Betrach-
tung jedoch lduft die vermeintliche Parallele zunehmend auseinander. Grundsitzlich
fehlt dem ,,judicial prayer* das, was einen Prozell ausmacht, dal ndmlich ein Schul-
diger verurteilt wird. Vielmehr steht die Schuld des Téters fiir den Urheber der
Fluchtafel unumstdBlich fest. Dementsprechend erhebt er auch keine formliche Kla-
ge, die terminologischen Analogien zu einer Klageerhebung bleiben vage.*® In vie-
len Fillen ist der Tater dem Autor nicht bekannt, so dal kein Beklagter benannt
werden konnte. Konsequenterweise fehlt auch die korrespondierende Voraussetzung
eines wie immer gearteten Urteils, ndmlich die Verteidigung des Beklagten.®” Eine
generelle Gleichsetzung mit einem ProzeB3, wie sie Versnel vornimmt (1991a, 80f.)
kann daher nicht akzeptiert werden. Der typische ProzeBverlauf, den Versnel von
der Vorladung bis zur Exekution anzunehmen scheint (1991a, 81; 2002, 64f.), hat

8 Kropp 2008b, 96.

8 Kropp 2008b, 146fT.

8 Chaniotis 1997, 363 A.56 hat darauf hingewiesen, daf friihere Ubersetzungen von pitta-
kion als ,,anklagende Fluchtafeln* (Latte) oder ,,formliche Klageschrift™ (Zingerle) unge-
nau seien. Dennoch formuliert auch Versnel: ,,genauer gesagt sind sie” (d.h. die Gebete
um Gerechtigkeit) ,,Anklageschriften zur Er6ffnung eines Prozesses” (2009b, 22). Es ist
zu beriicksichtigen, daB in vielen Sprachen, wie auch im Deutschen, das Wort ,,anklagen*
sowohl eine formliche Anklage vor Gericht als auch eine informelle Aussage iiber die
Schuldhaftigkeit einer Person bezeichnet.

Thiir 2002, 7 weist deutlich darauf hin, daf3 die ,,prayers for justice* ein einseitiger Akt
der Anklage seien, der Standpunkt der Verteidigung werde niemals beriicksichtigt.
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keine ausreichenden Anhaltspunkte in den Texten. Das Element in einem weltlichen
Verfahren, das dem Vorgehen des Fluchenden am néchsten steht, ist hingegen der
Schritt, der sich an einen Prozef erst anschliet, ndmlich die Vollstreckung der Stra-
fe.® Bekanntlich war die Vollstreckung aufgrund eines Urteils in der Antike weitge-
hend eine private Angelegenheit. In den ,,judicial prayers* nun ist das nicht anders,
die von den privaten Individuen ausgedachten Phantasie-Strafen sollten aber, da das
dem Initiator selbst aus verschiedenen Griinden nicht méglich war, durch die Gotter
tiber den Téter gebracht werden. Bei unbekannten Tétern geht der Urheber der Akti-
on davon aus, dal diese den angerufenen Gottheiten bekannt sind. Daher fehlen
auch jegliche Hinweise in den Fluchtafeln, die den Gottern bei der Suche nach dem
Tater behilflich sein wollten. Die Verfluchung statt eines Prozesses, die bei den
defixiones gegen Diebe und Verleumder im allgemeinen vorliegt, bedeutet nicht
zugleich die Durchfiihrung eines prozeBahnlichen Verfahrens.

Ich bezweifle daher, daB3 das Verb émi{ntéw, auf das Versnel groBes Gewicht
legt, in der Richtung ausgelegt werden sollte, wie Versnel das vorschldgt: absolut
gebraucht heifle es auch ,to investigate the affair”, ,,to hold a judicial inquiry*
(1991a, 78), lateinisch meist persequi, auch exigo (1991a, 104 A.124).* Hingegen
reicht die Bedeutung ,,jemanden aufspiiren” oder ,,verfolgen* vollkommen aus. In
den Téfelchen aus Knidos ist oft von menpnuévog die Rede (,,being burnt with fe-
ver®, Versnel 1994; 2002, 51), in Tafel 1 auch von Folter (Bdoavog): ,.the divine
interference is intended as a sort of judicial torture, in order to force the culprit to
confession and redress® (ebd. 52). Aber diese Qualen, die die Gotter iiber die Téter
bringen sollen, sind keine Instrumente, um wie in einem ProzeB3 die Schuld des Be-
klagten ans Licht zu bringen,” sondern sie sind bereits Teil der Strafe fiir den
Schuldigen.”' Das Erleiden von brennenden Fieberqualen hat viel mehr Ahnlichkeit
mit dem Wirken der Ddmonen, die, so die entsprechenden defixiones, dem Betroffe-
nen keine Ruhe lassen sollen, und mit den bekannten dgyptischen Zauberpapyri, also
gerade mit schwarzer Magie, als mit einem Gericht. Nachtriglich soll der Betroffene
dann gegebenenfalls (nicht alle Strafaktionen fiihren ja zu Bekenntnissen oder gar zu

8 Gerhard Thiir hat daher in der Diskussion die Bezeichnung defixiones executoriae,

., Vollstreckungsfliiche®, fiir die ganze Kategorie vorgeschlagen. Diese Bezeichnung ist
einerseits zutreffend, andererseits aber noch zu eng an der rechtlichen Terminologie, ins-
besondere weil eine Vollstreckung ein formales Urteil voraussetzt. Einen eigenen Vor-
schlag fiir die Bezeichnung dieser (vierten) Kategorie werde ich am Ende dieses Beitrags
formulieren.

persequi auch in der Mainzer Tafel Bléansdorf 2009a, Nr. 16, Z.3, mit weiteren Beispielen
im Kommentar S. 181f.

Im {ibrigen sind im athenischen Proze3 Sklaven meist als Zeugen gefoltert worden, ange-
klagte Freie nur in Ausnahmeféllen. Und wegen relativ unbedeutender Eigentumsdelikte
wurde die Folter garnicht eingesetzt. Vgl. zum Verfahren G. Thiir, Beweisfiihrung vor
den Schwurgerichtsthofen Athens: Die Proklesis zur Basanos, Wien 1977.

Daher ist auch Versnels Vorstellung, in diesem Verbrennen schwinge gleichzeitig die
Vorstellung von einem Gottesurteil (,,ordeal by fire®) mit (1994, 150ff.), wenig plausibel.
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Beichtinschriften) seine Schuld bekennen: aber eben nicht, um ein Urteil zu ermdg-
lichen, sondern als Anlal3 dafiir, die Gottheit zu preisen. DaB} ferner das in den ,,judi-
cial prayers“ haufig verwendete Verb kol&lew eine gerechtfertigte Bestrafung
impliziert, wie Versnel betont, (2002, 48), setzt keineswegs eine formale Verurtei-
lung voraus.”

Aber Versnel will die angerufenen Goétter tatsdchlich als Richter betrachten: Die
Schuldigen seien ,,under the jurisdiction of the powers of the underworld* gekom-
men (2002, 52). In einem Text ist ein cOykAntoc tdv Oedv erwihnt, worin Versnel
the divine tribunal® erkennt (2002 64 A.93). Verallgemeinert heifit das, dall die
Knidischen Tafeln ,,complaints before a divine tribunal® seien (2002, 66) In den
meisten anderen Fillen aber hitten Einzelgotter und kein Tribunal geurteilt. In der
Formulierung: die Gottin (Demeter) ,,presides as a judge over an imaginary court®
(1991a, 73), scheint jedoch beides gleichzeitig der Fall zu sein. Die stérkste termino-
logische Unterstiitzung konnte Versnel eine Tafel aus Sizilien geben, in der Demeter
angefleht wird, to ,,pass a just sentence®, wie Versnel iibersetzt, unvoreingenomme-
ner: ,,das Gerechte zu entscheiden® (xpivon 10 dikoov).” Aber dieses Gerechte, fiir
das sich die Gottin entscheiden soll, ist durch den iibrigen Text bereits bestimmt als
vielféltige Bestrafung dessen, der die Sklaven des Autors aufgehetzt hat, nicht als
Urteil iiber die Schuld oder Unschuld eines Beklagten.

Diese selbe Gottheit, die als Richter fungiert, scheint Versnel gleichzeitig auch
als Kldger zu betrachten (2002, 56): ,,the god in his role of prosecuter”. Auch Farao-
ne / Rife sprechen von ,,prosecutors in a divine court.”* Allen Handlungsschritten
will Versnel also eine formale, prozessuale Bedeutung verleihen, die jedoch meines
Erachtens nicht zum Gesamtverlauf des Vorgangs paBit. In den Fluchtafel-Texten, ob
prayers for justice oder defixiones, ist die rechtliche Terminologie vielmehr, eben-
so wie bei den Beichtinschriften, metaphorisch gebraucht, wie es auch in anderen
Textgattungen vorkommt.”

SchlieBlich sei noch ein letzter Aspekt von Versnels Zuordnung zur Rechtsspha-
re zitiert. Der Betroffene ,,is first and foremost someone accused of a crime, to be
judged and persecuted by divine law* (2002, 56). Der Verweis auf géttliches Recht
oder Gesetz erdffnet noch einmal eine neue Dimension, die jedoch meines Erachtens
génzlich auBerhalb unserer Texte liegt und iiber die deshalb nicht weiter gehandelt
werden soll. In die Sphére des ,heiligen Rechts® fithren auch AuBerungen wie die
von Ricl, die bei Versnel zitiert wird, wonach eine ,,quasi-judicial procedure* von
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Vgl. Chaniotis 2004, 29, zu diesem Terminus in den Beichtinschriften.

Versnel zitiert den Text (SGD 60) zwar in Ubersetzung, wertet ihn aber nur hinsichtlich
der Unterwiirfigkeit aus (1991a, 69f.).

Faraone / Rife 2007, 151. Allerdings sehen sie eine Arbeitsteilung zwischen dem ,human
prosecutor” und dem ,,divine judge-and-hangman* (S. 153).

%5 Vgl. Chaniotis 2004, 29. Nach Eidinow 2007, 146, verwendeten die Verfasser eine ,,pub-
lic and legal language, perhaps to add authority to their curses®.
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lokalen Priesterschaften begleitet worden sei.”® Die Vermutung einiger Forscher,
Priester seien die Hauptakteure in dem ,,juridical drama® gewesen, wird allerdings
von Versnel unter Verweis auf Chaniotis zu Recht zuriickgewiesen (2002, 71).”

Gegen Versnels Zuordnung sprechen noch folgende grundsétzliche Erwéigun-
gen. Einige ,,judicial prayers® erinnern iiberhaupt nicht an irgendeine Art von ge-
richtlichem Verfahren; es geht ihnen nicht einmal um eine Bestrafung, sondern
schlicht um die Wiedererlangung von gestohlenem Gut, vgl. z.B. eine Tafel aus
Uley (Versnel 1991a, 87): Der Text bezeichnet sich selbst als commonitorium (Me-
morandum)’® an den Gott Merkur: dieser solle dem Dieb keine Ruhe lassen, bis er
das Diebesgut zuriickbringe. Dem Gott wird eine Belohnung von einem Drittel ver-
sprochen. Es ist keine Klage, keine Verurteilung, keine Vollstreckung angesprochen.
In meinen Augen steht der Text ganz parallel zu defixiones, die z.B. einen Liebes-
wunsch erfiillt haben wollen.

Die Vorstellung von einem Gerichtsverfahren ist umso weniger angezeigt, wenn
das Gut, um das es geht, nicht gestohlen, sondern verloren wurde, wie einige Formu-
lierungen zumindest verstanden werden kénnen.”” Der Finder jedenfalls war zu-
nichst kein Verbrecher, er hatte ja nichts gestohlen. Allenfalls konnte ihm vorge-
worfen werden, die Sache nicht zuriickzubringen. Wir sehen hier ab von praktischen
Problemen, etwa ob der Finder wissen konnte, wem die gefundene Sache gehorte;
manchmal trdgt der Verlierer dem Rechnung, indem er dazu auffordert, die Sache in
den Tempel zu bringen. Jedenfalls konnte ein Finder nicht verurteilt werden, allen-
falls konnten ihm die Goétter die moralische Pflicht vor Augen halten, die gefundene
Sache zurlickzubringen.

Versnel sagt bezeichnenderweise auch nicht, mit welcher Art von Prozessen er
die ,,judicial prayers™ vergleicht, sondern bleibt hierin ganz allgemein. Der verwen-

% Ricl 1995, 73, zitiert bei Versnel 2002, 70 A.115.

7 Die Ausfithrungen von Chaniotis 1997 stehen diesem Beitrag im iibrigen darin nahe, daf
sie zeigen, wie wenig sich von der Verwendung juristischer Termini auf tatsdchlich vor-
auszusetzende Prozesse, hier in Form von Tempeljustiz, schlieBen 1483t. Diese Position
wird von Chaniotis 2004, 29 nochmals bekriftigt: ,,Therefore, when we find in the con-
fession inscriptions legal terms ... these do not support the assumption that the temples
functioned as courts of justice.*

Die Ubersetzung Versnels: ,,official complaint®, ist wiederum bezeichnend.

Vgl. Faraone / Rife 2007, 152f. mit eindeutigen Beispielen aus Knidos und weniger ein-
deutigen aus Britannien. Die Ambivalenz entsteht dadurch, da3 sowohl das griechische
Wort dmdéAhovpt als auch das lateinische perdere die Grundbedeutung von ,verlie-
ren‘,,einer Sache verlustig gehen®, haben, und der Verlust kann in unterschiedlicher Wei-
se eingetreten sein, eben auch durch Diebstahl: In der Tafel Tomlin 1988, Nr. 5 z.B. wird
zuerst der Verlust von zwei Handschuhen angezeigt, um dann den Dieb zu verfluchen:
[DJ]ocimedis [p]erdidi(t) manicilia dua qui illas involavi(t)...; dhnlich Nr. 6. 12(?); weni-
ger sicher sind Nr. 8. 62. In Nr. 99 Z.3 scheint perdere geradezu synonym mit involare
verwendet zu sein. Man muf} auch damit rechnen, dafl die Verfasser der Fluchtafeln
durch die Annahme eines Diebstahls (sich selbst?) iiber einen selbstverschuldeten Verlust
hinweggetduscht haben.
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deten Terminologie kann man nur entnehmen, da3 er mehr an griechische als an
romische Prozesse denkt. Immerhin hétte sich, da diese Kategorie der Fluchtafeln im
Athen des 4. Jahrhunderts v. Chr. auftaucht, angeboten, daB Versnel sie enger mit
dieser Bliitezeit der griechischen Gerichtsbarkeit in Verbindung gebracht hétte. Das
ist aber wohl nicht moglich. Hingegen ist manchmal auch von Schiedsgerichtsbar-
keit die Rede, sogar von ,,an occasional mediating role for the priests who represent
the divine court of arbitration” (1991a, 81), das wére wieder ein ganz anderer, hier
génzlich hypothetischer Bereich, auf den Versnel aber auch nicht ndher eingeht.

Es ist, wie oben schon in anderem Zusammenhang bemerkt, auch im Hinblick
auf den Vergleich mit einem gerichtlichen Verfahren nicht ganz einleuchtend, war-
um Versnel sein genus der ,,judicial prayers ginzlich auf die (traditionelle) Katego-
rie beschriinkt, die Diebstihle, Unterschlagung und Verleumdung betrifft.'” Sicher-
lich ist in diesen Fallen ein gerichtlich verfolgbares Delikt am leichtesten erkennbar.
Aber eine Parallele zu gerichtlichen Prozessen oder den Ersatz eines Gerichtsverfah-
rens konnte man auch in Texten sehen, die anderen Kategorien zugeordnet werden,
insbesondere natiirlich bei den Prozeffliichen. Es scheint aber so, da} bei den Pro-
zeBflichen zwar die rechtlichen Termini, aber nicht die iibrigen von Versnel zu-
sammengestellten Kriterien hdufig anzutreffen wiren. Von daher wird eben auch die
Gleichsetzung einer traditionellen Kategorie mit den ,,judicial prayers* nicht gerade
tiberzeugender.

SchlieBlich sei noch ein Wort zu der von Versnel verwendeten Terminologie ge-
sagt, da sie keineswegs einheitlich ist. In seinem grundlegenden Aufsatz (1991a) hat
Versnel mehrere Bezeichnungen fiir die von ihm abgegrenzte Kategorie eingefiihrt.
Im Titel steht ,,judicial prayers*, und diese Wendung ist im ganzen Text wahrschein-
lich am hdufigsten gebraucht. Noch in der Einleitung (S. 61) wird programmatisch
angekiindigt, die neue Kategorie ,,,judicial prayers‘ or ,prayers for legal help* zu
nennen. Die letztere Formulierung muf3 allerdings erstaunen, denn nach Versnel
selbst wurden die Texte ja ausschlieBlich deshalb verfaBt, weil die Autoren keine
Aussicht gehabt hitten, auf legalem, gerichtlichem Weg Gerechtigkeit zu erhalten,
und sich daher der goéttlichen Gerechtigkeit anvertraut hétten: sie hétten sich also
von einer ,,legal help* nichts mehr versprochen. Wenigstens hat diese verungliickte
Bezeichnung nach meiner Beobachtung keine weitere Verwendung mehr gefunden,
weder bei Versnel noch bei anderen Autoren.

Bei der Erldauterung der Abgrenzung von den defixiones wird die neue Kategorie
als ,,prayer for justice* eingefiihrt (S. 67f.). Diese Formulierung hat ein breiteres
Bedeutungsspektrum, denn ,justice® (Gerechtigkeit) kann neben der staatlichen
Gerechtigkeit (der Justiz) auch gottliche Gerechtigkeit, moralische Gerechtigkeit
usw. meinen, hat also nicht immer mit dem Gerichtswesen zu tun. Kurz danach aber
verwendet Versnel ohne Erlduterung plotzlich die engere Formulierung ,,juridical

1% Diesbeziiglich erhellend ist, da Versnel auch den UmkehrschluB zieht: , Apparantly it is
a case of theft, therefore it has the tone of an appeal to justice (1991a, A.139).
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prayers® flir die eben eingefiihrte neue Kategorie (S. 68) und setzt sie offenbar
gleich mit ,,prayers for justice”. Ebenso wie das eingangs angekiindigte ,,prayers for
legal help® wird aber auch ,juridical prayers* im folgenden Text kaum mehr ver-
wendet. Gleich danach wird angegeben, daf} als Terminus ,,judicial prayer or prayer
for justice” verwendet werden solle, und diese Ankiindigung wird dann auch tat-
sdchlich eingehalten. Der Terminus ,,judicial prayers* (und noch mehr das einmalige
,Juridical prayers®) erweckt aber weit stirker als das allgemeinere ,,prayers for justi-
ce* den Eindruck, dafl damit ein gerichtsformiges Verfahren gemeint ist, schon weil
Versnel auch von ,,judicial defixiones® spricht (1991a, 63), womit die Prozeffliiche
(defixiones iudiciariae) gemeint sind.'”" In seinen spéteren Arbeiten bleibt Versnel
dann bei den beiden Hauptbegriffen: ,,another category, which I labelled prayer for
justice or judicial prayer” (2002, 49). In der Forschung, die sich der Kategorisierung
Versnels anschlieit, wird von allen Termini, die Versnel ins Spiel gebracht hat, am
héiufigsten ,,prayers for justice* verwendet.

Zu Beginn des Abschnitts tiber die ,,prayers for justice” selbst (1991a, 68) will
Versnel diese Kategorie unterscheiden von ,,two other special categories of prayer®,
ndmlich ,.the specific ,prayer for revenge® and the so-called confession inscriptions®.
Wihrend der Unterschied zu den Beichtinschriften, die dann in der Tat separat be-
handelt werden (S. 75ff.), klar ist, bleibt die Unterscheidung zu den Rachegebeten
weniger scharf. Die ersten beiden Beispiele Versnels fiir die neue Kategorie der
,prayers for justice”, ein Papyrus und eine Bleitafel, enthalten ndmlich auch eine
Bitte um Rache, so dal} sie sowohl als ,,prayers* als auch als ,,request for revenge*
bezeichnet werden (S. 70).'"> Dennoch will Versnel, so erginzt er spiter, die ,,pray-
ers for justice” nicht allgemein als ,,vindictive prayer* bezeichnen, weil der Rache-
gedanke zwar manchmal, aber nicht immer darin enthalten sei (2002, 49 A.42).103
,~Prayers for revenge™ oder ,revenge prayers* hingegen scheinen im Beitrag von
1991a nur die (Stein-)Inschriften zu sein, die fast ausnahmslos Reaktionen auf ein
Totungsdelikt sind und den in der Regel unbekannten Téter zur BuBle auffordern.
Einerseits sind also diese inschriftlichen ,,prayers for revenge® aus Griinden, die
Versnel nicht nennt, von den eng verwandten ,,prayers for justice” zu unterscheiden,
andererseits will er die ,,prayers for justice™ auch nicht ausschlieBlich auf Bleitafel-
chen beschrankt wissen, sondern schliefit Texte aus anderen Quellengattungen, hier

1%12009a, 275 A.1 rdumt Versnel ein, daB der Terminus mit den defixiones iudiciariae bzw.
,Jjudicial curses” verwechselt werden kdnne, woraus er aber nur die Forderung nach einer
genauen Definition ableitet. Eine solche Vermischung findet sich in der Tat bei Lambert
2004, 79, im Prinzip zu Recht kritisiert von Versnel 278 A.15.

192 Besonders eindriicklich findet sich das Rachemotiv in einem Mainzer Fluch gegen Pris-
cilla, Scholz / Kropp 2004; zu anderen Aspekten dieses Textes vgl. Versnel 2009a, 300ff.

1 Eher akzeptieren will Versnel 2009a, 275 A.1 den von Gordon verwendeten Begriff
,vindicative® (nicht: ,vindictive®), gegen den er aber einwendet, dall die abweichenden
Bedeutungen des englischen Wortes ,vindicate’ zu Miflverstandnissen fiihren kdnnten.
Diese ergében sich nicht bei dem von Graf vorgeschlagenen ,,Vergeltungsgebet” — damit
nimmt Versnel jedoch seinen oben referierten Einwand gegen ,,vindictive prayer zuriick.
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einen Papyrus und ein Ostrakon (S. 71), in diese Kategorie ein.'”* Ohne auf diese
Unstimmigkeiten einzugehen, behauptet Versnel neuerdings: ,,I have proposed a
variety of names for this group: ,judicial prayers‘, ,prayers for justice‘, ,prayers for
revenge*“ (2009a, 275).'”

V. Versnels Kategorisierung dréngt sich nicht gerade dadurch auf, daf sie die
einzig sinnvolle Einteilung der Fluchtafeln wére. Denkbar sind durchaus auch ande-
re Kategorisierungen, wie sie zum Teil in der Literatur mehr oder weniger implizit
aufscheinen.

Eine Kategorisierung wire nach der Intensitit der Gewalt denkbar, die in den
Texten beschworen wird, insbesondere welche Strafen/Schicksale fiir die Verfluch-
ten vorgesehen sind.'’® Eine andere Kategorisierung konnte sich an der Anwendung
bestimmter Formeln orientieren.'”” Weitere Einteilungen bieten sich abhingig vom
jeweiligen Untersuchungsthema an.'®

Auch wenn also Versnels Abgrenzung der ,,judicial prayers® hier nicht als ob-
erstes Gliederungsprinzip der Fluchtafeln akzeptiert wird, so sind seine Beobachtun-
gen und Hervorhebungen bestimmter Charakteristika auch innerhalb anderer Gliede-
rungen ganz ohne Zweifel sehr wertvoll. Die religidsen und rechtlichen Formulie-
rungen, auf die Versnel zu Recht hinweist, miissen beachtet werden und sind unter
die Formeln zu subsumieren, die sich in allen oder den meisten Kategorien von
Fliichen finden. Die von Versnel ausgemachten Elemente konstituieren meines Er-
achtens jedoch keine eigene Kategorie. Versnel ndhert sich dieser Position verschie-
dentlich scheinbar an, wenn er zum Beispiel betont: ,,this taxonomy is a registration
of two contrasting extremes as poles of a continuum (2009a, 328, Hervorh. M.D.,
vgl. 331). Das continuum aber wiirde eine libergeordnete Kategorie darstellen und
miiflite daher eine eigene Bezeichnung erhalten; eine solche schldgt Versnel aber
nicht vor und verwendet auch keine. Stattdessen besteht er im allgemeinen auf der

19420094, 313 A.118 wird auch eine Steininschrift zu den prayers for justice” gezdhlt.
Konsequenter als Versnel hat Graf 2005, 254 alle Fliiche, die eine Strafe fordern, unab-
hingig vom Triagermaterial und unter ausdriicklicher EinschlieBung der Steininschriften,
in einer Kategorie zusammengefalit, die er statt ,judicial prayers* (wie Versnel) oder
~Rachegebete” (wie Bjorck) lieber ,,Straffliiche” nennen mdchte. Die Behauptung Grafs,
es gehe in all diesen Fliichen nicht um Rache, sondern um Strafe, kann allerdings ange-
sichts vieler Rache-Formeln in den Texten nicht iberzeugen.

19520094, 275. In seiner deutschsprachigen Publikation sagt Versnel, er habe die Bezeich-
nungen ,,Gebete um Gerechtigkeit oder auch ,,Gebete um Genugtuung™ verwendet
(20090, 24). Kaum nachvollziehbar ist die Unterscheidung in derselben Schrift in ,,Bitten
an die Goétter einerseits und Bitte um Gerechtigkeit andererseits™ (ebd. 22).

1% Zur Frage der Gewalt in den Fluchtafeln vgl. zuletzt Riess, im Druck; ich danke Herrn
Riess, da} er mir gestattet, auf die noch unverdffentlichte Arbeit hinzuweisen.

%7 In diese Richtung geht Eidinow 2007, 144.

1% ygl. etwa noch die Gliederung bei Ogden 2002.
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grundsitzlichen Trennung der beiden Kategorien.'” Selbstverstindlich hat Versnel
mit seinem methodischen Hinweis recht, da die terminologische Kategorisierung
eine Aufgabe der modernen Forschung sei und nicht in den antiken Texten vorgege-
ben sein miisse.''” Das bedeutet aber natiirlich nicht umgekehrt, daB sich eine mo-
derne Einteilung nicht mehr an den Strukturen der Qellentexte zu orientieren hitte,
denn die Erfassung dieser Strukturen, und nicht zuletzt die Erfassung der Intentionen
der Autoren, ist ja gerade ihre Aufgabe.''' Nicht jede mogliche Einteilung ist daher
auch eine sinnvolle und fruchtbare Einteilung. Es ist also ein vollig berechtigtes
Argument, darauf hinzuweisen, daf3 die antiken Autoren selbst ganz unterschiedliche
Elemente nebeneinander in ihre Fluchtafeln aufgenommen und gerade deshalb einen
Gesamttext nicht als ,,prayer for justice” oder ,,defixio* angelegt haben. Die Fluchté-
felchen lassen sich in den allermeisten Féllen nicht in (religdse) ,,prayers for justice*
und in (magische) defixiones einteilen, und damit fallen sie natiirlich auch als Argu-
ment fiir eine grundsitzliche Trennung von Magie versus Religion weg.''?

Als Aufforderung an libernatiirliche Méchte, gegen jemanden gewaltsam vorzu-
gehen, sind die Bitten um Gerechtigkeit durchaus auch als Fliiche zu betrachten. Fiir
diese Fliiche auf kleinen Téfelchen, die ganz iiberwiegend aus Blei bestehen, hat
sich der Begriff defixio eingebiirgert, der auf den Tafeln selbst nicht vorkommt. Von
der eigentlichen Wortbedeutung her ist damit nur der Bindezauber bezeichnet. Auch
das Verbum defigo ist auf den Tafeln cher selten verwendet, und auch das griechi-
sche Vorbild xatadéw findet sich nur auf einem Teil der Fluchtafeln. Defixio wurde
aber schon immer als ein tibergreifender Terminus fiir alle Kategorien von Fluchta-
feln verwendet, und weil er schon so fest verankert ist, wird er aus der Forschungs-
landschaft auch kaum mehr wegzubringen sein.'"

Wenn Versnel die Unterschiede zwischen defixiones und ,,judicial prayers* he-
rausgehoben hat, so soll hier abschlieBend noch einmal auf die Gemeinsamkeiten

199 vgl. zusitzlich auch Versnel 1991b, 177.

192009a, 328 mit A.150.

"' Das wird letztlich auch von Versnel 2009a, 329 anerkannt. Aber es ist eine methodische
Irrefithrung, wenn Versnel behauptet, er wiirde (und man miisse) die Untersuchung der
antiken Vorstellungen véllig unabhdngig von unseren Kriterien durchfiihren und erhalte
dann folgendes Ergebnis: ,,diese Unterscheidungen dhneln insgesamt verbliiffend unseren
Unterscheidungen zwischen magischer Manipulation und religiosem Flehen® (2009b,
46). Beriicksichtigt man, daf das analysierte Material in beiden Féllen das gleiche ist, ist
das Ergebnis kaum mehr ,,verbliiffend*.

12 7u dieser Trennung vgl. Versnel 1991b. Die Gegenposition wird z.B. von Gager 1992,
Einleitung und S. 175ff., vertreten (s.0. A.40), jetzt auch im Beitrag von B. Otto, Magical
meanings: historical reflections on the ambiguous term ,magic‘, zu der oben in A.14 ge-
nannten Tagung.

'3 Uneingeschrinkt gilt das fiir das Italienische, das, soweit ich sehe, keine Ubersetzung
verwendet, wihrend im Franzdsischen (tablettes de malédiction), im Deutschen (Fluchta-
feln) und Englischen (curse tablets) Ubersetzungen géngig sind.
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verwiesen werden, aufgrund deren man die Fluchtafeln schon immer als einheitliche
Kategorie (defixiones) verstanden hat:

Auch die ,prayers for justice” sind fast immer Téfelchen aus Blei, nur aus-
nahmsweise aus anderem Material.''* Sie wurden an dhnlichen Orten wie die defi-
xiones deponiert.'"” Sie wurden gefaltet, wie in Knidos (vgl. Versnel 2002, 57 mit
A.69), oder gerollt, wie in Bath; in Mainz sind alle 34 Tafeln, bis auf zwei, gefaltet
oder gerollt oder beides.''® Auch ,,prayers for justice sind manchmal mit einem
Nagel durchbohrt.''” Gottheiten und iibernatiirliche Wesen sind die Empfinger der
Botschaften.'"® Die angerufenen Gotter sollen mit gewaltsamen physischen und
psychischen Mitteln auf die Adressaten der Tafel einwirken, um gegen sie den Wil-
len des Verfassers durchzusetzen.

Damit entsprechen auch die ,,prayers for justice” der Definition Jordans, die er
ganz grundsatzlich fiir die Fluchtafeln (defixiones) formuliert hat und die allgemeine
Anerkennung gefunden hat. Die Definition lautet: ,,Defixiones, more commonly
known as curse tablets, are inscribed pieces of lead, usually in the form of small,
thin sheets, intended to influence, by supernatural means, the actions or the welfare
of persons or animals against their will®. "9 Nachdem auch Versnel in seinem grund-
legenden Aufsatz diese Definition zustimmend zitiert (1991a, 61), erwartet man, dal3
er im Anschluf daran argumentiert, da ein Teil der Fluchtafeln nicht unter diese
Definition falle, und daher eine eigene Kategorie bilden miisse. Dieser Schritt wird

"4 Falls das ein Zufall der Uberlieferung ist, wie oft angenommen wird, so betrifft er alle
Kategorien gleichermafen.

5 Diese beiden Gemeinsamkeiten werden auch von Graf 1996, 144, und Ogden 1999, 38,
angefiihrt. Die dagegen vorgebrachten Argumente Versnels (2009a, 324f.) gehen ins Lee-
re, denn die Gemeinsamkeiten zwischen ,,prayers for justice und anderen defixiones
werden nicht dadurch beseitigt, daB3 sie sich noch in weiteren Zeugnissen finden, wie in
den Orakelspriichen, die Versnel anfiihrt (dieses richtige Gegenargument verwendet
Versnel tibrigens an anderer Stelle selbst gegen einen Kritiker: 2009a, 280 A.20). Versnel
miiite hingegen zeigen, dal3 gegeniiber diesen Gemeinsamkeiten die von ihm geltend
gemachten Unterschiede iiberwiegen. Im Hinblick auf Grafs Aufzéhlung fdllt das nicht
schwer, da dieser die wirklich entscheidenden Gemeinsamkeiten nicht nennt. Zutreffend
ist daher Versnels dictum: ,,Pits and wells are not decisive®.

16 versnel 2002, 58 fiir Bath; Blinsdorf 2009a, 146f. fiir Mainz. Auf diese Gemeinsamkei-
ten weist auch Ogden 1999, 38, hin. Kiernan 2004, 101, versteigt sich zu der These, die
,Gebete um Gerechtigkeit™ seien erst nachtréglich, nach Beendigung ihrer 6ffentlichen
Ausstellung, so behandelt worden.

17 vgl. Kiernan 2004, 101. Solche Durchbohrungen werden im allgemeinen als Verstirkung
des Bindezaubers interpretiert. Der Bindezauber ist aber auch in den Augen Versnels ein
typisches Element der defixiones und paf3t daher nicht zu den ,,prayers for justice”. Auf
dieses Problem, das seine Kategorisierung aufwirft, ist Versnel bislang nicht eingegan-
gen.

"8 ygl. auch Versnel 2009a, 331: ,If the ,binding* defixio and the prayer for justice have
anything in common besides their material base, it is that they are both private, epistolary
expressions of a direct, unmediated appeal to supernatural powers.*

19 Jordan 1985, 151.
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aber nicht getan. Vielmehr setzt Versnel ,,seine” Kategorie dadurch von der zitierten
Definition ab, daB er unvermittelt vollig andere Kriterien einfiihrt, auf die er seine
Unterscheidung griindet. Hétte er gefragt, ob die Kategorie der ,,pleas for justice*
der Definition Jordans entspriache, dann hitte er ndmlich mit einem klaren ,,yes*
antworten miissen, und sein Beitrag hétte so nicht geschrieben werden konnen! Ge-
stellt und (korrekt) bejahend beantwortet wurde die Frage erst von Ogden, der die
prayers for justice damit, wie oben referiert, enger an die iibrigen defixiones her-
anriicken will."”” Gegen dieses Argument Ogdens will Versnel nunmehr geltend
machen, ,that the central issue is not so much the principal’s conscious intentions,
as the motives behind these intentions, the types of strategies employed, and the
reasons for the choice® (2009a, 326). Damit ersetzt Versnel jedoch die eindeutige
und sinnvolle Bestimmung ,,intended to* durch ein sekundéres Kriterium bzw. zwei
solcher Kriterien, die klar auf einer anderen Ebene, nidmlich ,.behind these intenti-
ons® liegen, also die Intentionen néher kennzeichnen sollen. Dabei ist ein Teil des
ersten Kriteriums, ,,the types of strategies employed®, im iibrigen schon in der Defi-
nition Jordans angegeben, ndmlich die Anrufung iibernatiirlicher Krifte (,,by super-
natural means). Woran Versnel jedoch zweifellos denkt, sind seine fiir die ,,prayers
for justice® reservierten Bestimmungen der Unterwiirfigkeit und der Anrufung iiber-
irdischer Gottheiten. Das gilt umso mehr fiir das zweite Kriterium, denn die ,,reasons
for the choice* werden, zumindest nach der Behauptung Versnels, ja iiberhaupt nur
in den ,,prayers for justice genannt, ja sind sogar das entscheidende Kriterium fiir
deren Abtrennung als eigene Kategorie.

VL Insgesamt gilt: Je mehr Fluchtafeln gefunden werden, desto groBer wird die
Vielfalt an Formulierungen und an Formeln. Offenbar gab es eine Art von Grundka-
non an magischen bzw. religiésen Vorstellungen, die sich iiber lange Perioden und
tiber weit entfernte Gebiete erstaunlich dhnlich sind. Hier lieBe sich intensiver iiber
Probleme des Transfers und der Kontinuitdt nachdenken, was aber in einem anderen
Zusammenhang geschehen muf.

Aus solchen Elementen oder Bausteinen werden dann die einzelnen Tafeln zu-
sammengesetzt, sofern sie iiberhaupt mehr als ein einziges Element enthalten. Ja,
man muf} sogar sagen, sofern sie iberhaupt ein einziges aufweisen, denn bekanntlich
sind auch vollig textfreie und auch Tafeln mit unleserlichen oder willkiirlich hinge-
schriecbenen Buchstaben verwendet worden, deren Zweck der Autor entweder in
einem miindlichen Ritual der Gottheit mitgeteilt hat, oder von dem er annahm, er sei
der Gottheit aus seinen Gedanken heraus bekannt. Ahnliches gilt auch noch fiir

120 0gden 1999, 38. Seine Einschrinkung, ,prayers for justice conform to the latter part of
Jordan’s definition ...“ (Hervorh. M.D., zitiert ist dann Jordans Text ab ,,intended*) ist
mifverstdndlich, da die Entsprechung selbstverstindlich auch fiir den ersten Teil der De-
finition gilt. Ausnahmen in Form von Fluch,,tafeln®, die nicht auf Blei geschrieben sind,
finden sich sowohl unter den defixiones (einige Beispiele bei Gager 1992, 3) als auch un-
ter den ,,prayers for justice* (Versnel 1991a, 71f1.).



Gerichtsverfahren vor den Gottern? 331

Tafeln, die lediglich den Namen des oder der Verfluchten enthalten, die also aus
diesem einen Element bestehen. Dazu konnen dann weitere Elemente treten, die wir
mit Kagarow (1929, 47) Grundelemente nennen konnten, wie die Bindeformel, die
Verfluchungsformel, die Nennung der Gétter (bei Kagarow ,,1. Der Name des Ge-
gners, 2. der Name der Gottheit oder des Ddmons, 3. der Name des Fluchenden, 4.
die Bitte oder der Wunsch.”) In ausfiihrlicheren Texten kommen dann verfeinernde
Elemente dazu, die wir als Text-Ausschmiickungen verstehen kdnnten, wie etwa der
Grund fiir die Verfluchung, die Bestrafung im Detail, die Aufzdhlung der betroffe-
nen Korperteile, die Aufgaben der Gotter und Damonen.'*!

Einige diese Feinelemente sind offenbar abhingig von dem spezifischen Ort und
den dortigen Umstidnden; das bedeutet natiirlich in erster die Linie, dal} sie sich an
die Gottheit wenden, die an dem jeweiligen Ort verehrt wird, wie Sulis Minerva in
Bath oder Attis und Magna Mater in Mainz. Mit dem Kultgeschehen hingen auch
die Textbeziige auf die galli und weitere Kultpersonen in Mainz zusammen,'** even-
tuell auch die rituelle Verbrennung der Téfelchen, die sowohl in Texten erwéhnt
wird als auch am Zustand der Bleitdfelchen ablesbar ist. Aber auch Formulierungen,
die nicht direkt mit dem Kult zusammenhéngen, sind typisch fiir bestimmte Gruppen
von Fluchtafeln, wie z.B. in den Tafeln aus Knidos die Verwahrung des Autors, mit
der verfluchten Person gleichzeitig unter einem Dach sein zu kdnnen, ohne von
seinem eigenen Fluch getroffen zu werden.'*® Neben den ortsspezifischen sind indi-
viduelle, personliche Formulierungen zu erkennen, die insbesondere bei den Ver-
wiinschungen und Strafandrohungen eine beeindruckend grausame Phantasie enthiil-
len: dem Opfer wird der Tod vor aller Augen in der Offentlichkeit gewiinscht, oder
er selbst soll alle seine Korperteile absterben sehen, er soll bei lebendigem Leib von
Wiirmern zerfressen werden und andere Appetitlichkeiten mehr.'** Auch sprachliche
Besonderheiten sind individuellen Charakteren und iibrigens auch individuellen
Anfertigungen'” der Fluchtafeln zuzuschreiben, wie z.B. in klassischem Latein

12! Wiinschenswert wire die Sammlung und Ordnung aller in den Fluchtafeln enthaltenen

Elemente, damit man sie den genannten Ebenen zuordnen kann und entsprechende
Schliisse auf Tradition, Uberlieferung, Spezifika usw. zichen kann. Das Magdeburger
Projekt D.I.D.O. (jetzt: TheDeMa), das beim Symposion kurz vorgestellt werden konnte,
hat sich diese Aufgabe gesetzt und baut eine entsprechende Datenbank auf.
Kagarow hat aufgrund des damaligen Materials und unter Verwendung einiger solcher
Elemente eine Typologie der Fluchtafeln entworfen, die er ,,Grundtypen der Struktur der
Fluchformeln® nennt (S. 28). Sie enthilt einerseits nicht alle Elemente und ist anderer-
seits zu uniibersichtlich konstruiert. Auf dieser Basis hat Kagarow (S. 44ff.) sogar eine
historische Entwicklung der Formeln zu rekonstruieren versucht.

122 Blansdorf (Zaragoza) Nr. 17 (= Blinsdorf 2005, S. 678-80) und zwei weitere Texte, vgl.
ebenda S. 11.

123 7u den einschligigen Stellen vgl. Thiir 2002, A.35.

124 Bldnsdorf 2009a, Nr. 2 = DTM 5; Nr. 16 = DTM 2; Nr. 17 = DTM 1; vgl. Blénsdorf
2007.

125 Dafiir plédiert aufgrund der Mainzer Tafeln nachdriicklich Blinsdorf 2009a, 146f.



332 Martin Dreher

formulierte rhetorische Elemente'*®, oder die Vorliebe fiir bestimmte Worter und
Formen, darunter solchen, die der modernen Philologie noch unbekannt waren.'?’

Die Elemente, die als typisch fiir die ,,prayers for justice* gelten, gehdren teils
zu den Uberregionalen und iiberzeitlichen Grundelementen, teils zu den orts- und
personenspezifischen Feinelementen. Auch in dieser Hinsicht stehen die ,,prayers for
justice* also parallel zu den ,,reinen® defixiones, um in Versnels Kategorien zu spre-
chen

Es verwundert nicht, da3 solche Elemente auch auBlerhalb der Fluchtifelchen zu
finden sind, wie z.B. das Rachegebet in den eng verwandten Racheinschriften, in
denen fiir den Tod eines oft jungen Menschen, fiir den Giftmord oder Magie verant-
wortlich gemacht wird, die Rache der Gotter erbeten wird,128 oder in Beichtinschrif-
ten bzw. Sithneinschriften die ,,aretalogie der Gotter. Die Aufzihlung der Ubel, die
den Verfluchten befallen sollen, gibt es auch in Eid-Formularen.'” Mehrere For-
meln kommen auch in Papyri, vor, wie schon der beriithmte Artemisia-Fluch zeigt,
den Versnel als ,,prayer for justice® in Anspruch nimmt."*° Versnels Kategorie der
,judicial prayers® ist also nicht nur in den meisten Fdllen mit den defixiones ver-
mischt, sondern geht auch iiber die Kategorie der Fluchtafeln hinaus, so da3 auch
von daher ihre Eigenstdndigkeit als genus problematisch erscheint.

VIIL Es hat sich gezeigt, da3 die vor allem von Versnel definierte und propagier-
te Kategorie, die als ,,prayers for justice* oder dhnlich bezeichnet wird, von den
,ubrigen® defixiones nicht eindeutig und systematisch sinnvoll abgegrenzt werden
kann. Da sie quer zu den traditionellen Kategorien liegt und nicht auf eine davon
beschrinkt bleibt, kann die Bezeichnung auch nicht sinnvoll statt ,defixiones gegen
Diebe und Verleumder® verwendet werden. Diese Formulierung umfaf3t ihrerseits
weder alle zugrundeliegenden Vergehen noch entspricht sie im Duktus den Bezeich-
nungen der iibrigen Kategorien. Statt dieser und weiterer umstdndlicher Umschrei-
bungen wird hiermit die griffige lateinische Wendung defixiones criminales vorge-
schlagen, die man mit ,criminal curses bezichungsweise ,,Verbrechensfliiche
tibersetzen konnte.

126 Blansdorf 2009a Nr. 18 = DTM 6, vgl. ebd. S. 162.

127 5x16.680 bei Faraone / Rife 2007, Text Z.2 fiir ox1é¢{o: verdunkeln.

128 Die Inschriften sind zusammengestellt bei Graf 2007. Graf rechnet diese Inschriften zu
Versnels Kategorie ,judicial prayers®, vgl. hingegen die unklare Einordnung Versnels
selbst, 0. bei A.102. Spezifisch fiir die Racheinschriften ist der Anlaf3, ndmlich ein Mord-
fall, sowie haufig die Ikonographie der ausgestreckten Hande.

129 ygl. Thiir 2002, 6.

130 pGM XL, dazu Versnel 1991a, 68f.: ,,Here we have a real prayer for justice ...
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JULIE VELISSAROPOULOS-KARAKOSTAS (ATHENES)

«GEBETE UM GERECHTIGKEIT»
REPONSE A MARTIN DREHER

Avant de vous soumettre quelques réflexions occasionnées par la communication de
mon savant ami Martin Dreher au sujet de la typologie des défixions proposée par
Hendrik S. Versnel, je voudrais vous avouer mon incompétence en maticre
d’imprécations et de sollicitations aux dieux, qu’il s’agisse de defixiones proprement
dites ou de «judicial prayers».

Dés 1985, dans une conférence présentée a I'Institut de Droit Romain de
I’Université de Paris II, H.S. Versnel avait formulé une définition des defixiones :
«Une defixio est un texte, le plus souvent écrit sur du plomb, par lequel on tente de
nuire a un adversaire sans justification aucune et dans lequel ’auteur attend des
démons et des dieux des enfers qu’ils fassent le «sale travail».! Ecrites le plus
souvent sur des tablettes de plomb, les defixiones proprement dites ont un but bien
précis : «lier», «ligaturer» (katadéo) 1’adversaire, par ’'intermédiaire des divinités
chtoniennes, d’ou leur dénomination de katadesmoi. Le but auquel vise 1’acte
désigné par le verbe katadéo est trés varié : rendre ’adversaire malade, lui infliger
toute sorte de mal, le faire périr lui-méme et sa famille, etc.

Dans les défixions au sens strict, estime H.S. Versnel, le destinataire des
imprécations n’est pas accusé d’avoir commis un tort a I’encontre de 1’auteur; ce
dernier lui souhaite du mal, seulement parce qu’il est son adversaire. Ces tablettes,
qualifiées de «Schadenzauber» ou tablettes magiques, sont d’aprés lui, les seules qui
méritent la dénomination de defixio.

D’autres textes, en revanche, compris dans le corpus d’A. Audollent
(Defixionum Tabellae, Paris, 1904) ne réunissent pas, d’aprés lui, les éléments
nécessaires pour étre considérés comme telles. Certains documents forment une
catégorie intermédiaire qu’il place entre les tablettes magiques et celles pour
lesquelles D’auteur sollicite I’intervention divine pour obtenir justice («judicial
prayersy»). Il s’agit d’exemples dans lesquels ’auteur de la defictio accuse une ou
plusieurs personnes de lui avoir causé du mal, T\v éue ddikodoav ou T OV Eue
atodvra, et cherche a se venger par I’intermédiaire des dieux. Enfin, la troisiéme
catégorie, les «priéres pour obtenir justice», que Versnel et autres appellent aussi
déﬁxiorés judiciaires,” constituent une alternative «to taking the law into one’s
hands».

«Les imprécations et le droity, RHD 65 (1987), p. 7.

A titre d’exemple, P. Moraux, Une défixion judiciaire au Musée d’Istanbul, Bruxelles,
1960.

«Beyond Cursing : The appeal to Justice in Judicial Prayersy, in C.A. Faraone — D.
Obbink (éds.), Magika Hiera. Ancient Greek Magic and Religion, Oxford, 1991, p. 79.
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Les ¢éléments qui différencient les «judicial prayers» des imprécations au sens
strict sont d’apres Versnel :

1. La mention (en régle générale) du nom de I’auteur de la tablette.

2. La justification de ’action au moyen de la mention de I’injustice commise
al’égard de I’auteur de la tablette.

3. Les «judicial prayers» contiennent une demande d’impunité de I’action ou
de dispense de ’auteur des éventuels contre effets (notons sur ce point que cela
n’apparait que rarement).

4. A coté des divinités chtoniennes sont aussi invoqués d’autres dieux.

5. Les dieux sont invoqués avec respect, kyrios, despoina, ou encore philos.

6. Elles contiennent des expressions de supplication, comme ixetedm, forOet
uot, BonBncov ovtd, ete.

7.  Enfin, point crucial, les auteurs des «judicial prayers» demandent aux dieux
de punir le coupable (kolazo) et de faire en sorte que justice leur soit accordée.

M. Dreher note, avec raison, que ces ¢léments ne sont pas propres aux «judicial
prayers» mais se retrouvent parfois aussi dans les defixiones au sens strict. Ainsi, p.
ex., méme lorsque I’auteur de la tablette ne mentionne pas explicitement 1’adikia
qu’il a subie de la part de son adversaire, cela ne signifie pas que son comportement
n’a pas été occasionné par un acte nuisible commis par ce dernier. Quant a I’autre
argument de Versnel, a savoir que les pri¢res judiciaires sont rédigées sur un «ton»
différent de celui des defixiones, M. Dreher souligne, ici aussi avec raison, la
fragilité de ce critére. En outre, dit-il, ’invocation des divinités chtoniennes ne se
rencontre pas uniquement dans les defixiones au sens strict, mais est aussi attestée
dans des «judicial prayers»,* et la nature de certaines divinités est ambivalente. De
plus, souligne M. Dreher, la thése de Versnel selon laquelle I’efficacité des
defixiones se rattache a 1’acte de katadéo du defigens, alors que celle des «judicial
prayers» est liée a I’intervention divine, ne peut pas étre retenue. Premiérement,
parce que dans les deux espéces de documents, I’auteur de I’imprécation emploie la
premicre personne, «je liew, «je consacre», «je dépose» (parakatatithemai).
Deuxiemement, parce que, bien que la defixio soit un acte qui émane exclusivement
de son auteur, ce sont les divinités chtoniennes qui infligeront la punition souhaitée,
et c’est encore un démon ou I’ame agitée d’un mort qui transmettront ses veeux au
dieu.

Plutot, donc, que catégorie spécifique, estime M. Dreher, les documents réunis
par Versnel sous la dénomination de «judicial prayers» feraient partic du groupe
plus vaste qui rassemble les différentes espéces de pricres («Gebetsformeln»).

Enfin, souligne M. Dreher, la catégoriec des «judicial prayers» et leur
assimilation & un proces conduit par les dieux, imaginé par Versnel, sont
difficilement soutenables dans le cadre d’un Symposion d’histoire du droit. Cette
assimilation parait de prime abord plausible dans certains cas, comme le vol ou
I’auteur de la tablette, au lieu d’aller a un tribunal profane, s’adresse a un tribunal
divin et demande la punition du voleur. Mais si on regarde de plus pres, les
parallélismes s’effondrent. Les éléments d’un combat judiciaire y sont totalement
absents. Les «judicial prayers» ne conduisent pas au jugement du défendeur, car,

4 Texte de Kenchreai, Ile-Ille s., C.A. Faraone — J.L. Rife, «A Greek Curse Against a Thief
from Koutsongila Cemetry at Roman Kenchreai», ZPE 160 (2007), p. 141-157.
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pour I"auteur de la tablette la responsabilité de son adversaire est donnée. Il n’intente
pas une action, et les termes relatifs a une procédure judiciaire y font défaut. Dans
les prieres, 1’altera pars n’est point entendue, le présumé auteur de 1’injustice n’a
pas la possibilit¢ de se défendre. L’assimilation, par conséquent, des «judicial
prayers» a un proceés devant un tribunal divin ne peut pas étre retenue, puisque ces
actes ne renvoient pas a une procédure comparable a une diké qui commence par la
klesis, la citation du défendeur, pour se terminer par la praxis, ’exécution de la
sentence prononcée par les juges.

Telles sont, en résumé, les objections de Martin Dreher vis-a-vis de la thése de
H.S. Versnel concernant les actes par lesquels les humains font appel aux puissances
surnaturelles pour faire du mal, pour se venger d’un mal qu’ils ont subi ou pour
obtenir justice pour un tort dont ils ont été les victimes. La typologie des defixiones
et des documents similaires suivie par Versnel est sans doute intéressante et subtile.
Sur la foi du vocabulaire, Versnel a mis 1’accent sur I’aspect «juridique» ou «para-
juridique» de certaines tablettes, par lesquelles les personnes qui les ont
confectionnées sollicitent I’intervention divine, non pas ou pas seulement pour se
venger de ’adversaire, mais pour que les dieux réparent I’injustice qu’ils ont subie.
Ces actes sont, certes, des priéres, d’humbles supplications sans trace apparente de
magie noire, et leur spécificité consiste dans le fait que leurs auteurs demandent a la
divinité de faire en sorte que leur soit réparé un dommage qui leur a été causé. En
dépit, cependant, des termes juridiques utilisés, pas plus que les priéres des croyants
d’aujourd’hui, ces supplications ne constituent des «judicial prayersy, «des prieres
judiciaires», car elles se situent en dehors de la sphere du droit. Si elles sont
formulées de maniere différente par rapport aux defixiones au sens strict, cela ne leur
accorde pas une valeur juridique quelconque, et, surtout, ne les érige pas en
documents procéduraux conduisant a ’ouverture d’un proces devant un tribunal
divin. Plut6t qu’une référence a un tel tribunal, I’emploi de termes juridiques comme
dike, krinai to dikaion ou autres serait d{i a des facteurs qui tiennent soit a des usages
locaux soit a des motifs purement subjectifs, tels le caractere ou le niveau culturel de
I’auteur de la tablette. «Prayers for justice», peut-étre, puisque le suppliant sollicite
I’intervention divine pour la réparation de I’adikia, de I’injustice ou du dommage
qu’il a subi. Mais il s’agit d’une justice purement subjective, adaptée aux désirs
profonds du suppliant, qui ne résulte pas de I’application d’une régle du droit et,
surtout, n’est pas administrée par un tribunal.

En tant que juriste, je ne peux m’empécher de faire quelques observations
relativement a I’intérét des «prayers for justice» pour I’historien du droit, intérét que
seul J. Méleze-Modrzejewski avait relevé dans sa communication au Symposion de
1993 tenu aussi en Autriche. Ces remarques porteront sur trois points : 1. la forme
des pricres de justice, 2. les sanctions sollicitées par leurs auteurs, et, enfin, 3
I’emploi du verbe katadéo.

1. Parmi les nombreuses pri¢res dans lesquelles leurs auteurs emploient quelques
termes (rudimentaires) de droit, j’aimerais soumettre & votre réflexion deux textes
bien connus et publiés depuis longtemps.
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Le premier est la fameuse imprécation d’Artémisia, datant de la fin du régne
d’Alexandre le Grand ou peu aprés sa mort, objet de la communication de Joseph
Méléze-Modrzejewski, au Symposion de 1993.°

UPZ1, 1, lignes 1-18 :

1

10

15

°Q déonot’ 'Voepamt ko ol ot uetd 100 ‘Ooep[dnio]g kab[Auevor] [. .. . . Jouu
DUy Aptepioin
8" Audorog Buydnp kotd 0 mortpog tig Buyortpog, [0¢ ovtv T]B[v] KT[ep]éwv
dnectépnoe
kol The Onfxng. Ei pév odv Sikono pue émoinoe £ue kol 1o TEKVOL TODTOGAVTO,
<<dixaro>> [[wo]]
$omep ngv oV GdKo EUE Kol T TékvVoL THTOGOTO Emoince : SN 8¢ ot Ooepdimic
ko oi Beol
un toxelv €x noddwv ONkng : [un]8E adToV Yovéag T1o0<¢> ahtocantod Bdyoar:
Tr¢ d¢
korofotfic EvBDta kelpévng, kokdg << : >> dnoAAdborto kéy you kév Boddoont
KoOTOG
kol 10, 10D V1o 10D ‘Voepd[n]iog kol tdv Bedv 1<<o>>®v éu [Mocepamt
koOnuévov
unde iAdovog tuydvot ‘Ofclepdmiog unde t@v Oe[d]v [tdv] petd 100 Ocepdmiog
ko[0nuévav : Kotébnkev Aptepicin myv ikempiny ta[d]y : iketbovoa tov
‘Ocle]pamiv v diknv dikd[cat kol 10v]g Beovg Tovg et ‘Ooepdmiog
koBnuévouc.
Tilc] & ikemplog évBod[ta ketJuévng : unooud([c] ihadv[w]v [td]v Bedv
TOYXGVOL
O o p thig modiokng : <'O>¢ 8” dv[élot] ta ypdupota tadto [ka]i ddikot
Aptemiciny,
0 0eog avTdL T<v> dixknv €mb[ein ulndevi . . Oepamvol. . .. ... 1Bovti: Stu
T0Vg Aptnuicin xeAvet otf. . . . . Jrobe[ - ------mm e | domep
KOVK EMOUPKEGOLL = = = = = = = = = = = = = = = = = = = === mm e e e oo
ue Teplelde : EMOE[f - - - === == - - e e e e e e e
KOUOL TAL {DOMU = = = = = = = e e e
TEP1ETOE EMBE[f) - = === === ===

Traduction®

«O Seigneur Osérapis et vous les dieux qui siégez avec Osérapis | Moi, Artémisia,
fille d’Amasis, j’éleve devant vous cette plainte contre le pere de ma fille qui 'a
privée de présents funéraires et de sépulture. Comme il n’a pas fait justice envers
moi et envers ses enfants et qu'il a commis un acte injuste envers moi et ses enfants,
puissent Osérapis et les dieux (qui l'assistent) faire qu’il ne regoive pas (lui non
plus) de sépulture de la part de ses enfants et qu’il ne soit pas en mesure d’enterrer
ses enfants. Aussi longtemps que cette imprécation est ici, qu’il disparaisse dans le
malheur de la terre et de la mer, lui méme et les siens, par la volonté d’Osérapis et
des dieux qui siégent au Posérapi, et qu’il ne connaisse pas la grdce d’Osérapis et
des dieux qui siégent avec Osérapis. Artémisia a déposé cette imprécation, en

Pour les différentes éditions du texte, voir J. Méléze-Modrzejewski, «Ztépnoig Onxme»,

p- 202, n. 1; cf. H.S. Versnel, «Judicial Prayers», p. 96, n. 35.
Traduction J. Méléze-Modrzejewski, Symposion 1991, p. 201.
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suppliant Osérapis de prononcer le jugement, lui et les dieux qui siégent avec
Osérapis. Aussi longtemps que cette imprécation est déposée ici, que le pére de la
fillette ne connaisse nullement la grace des dieux. Quiconque enléverait cette
écriture et léserait Artémisia, que la divinité lui inflige la punition . . . . . ».

La sollicitation d’Artémisia est dirigée contre le pére indigne de ses enfants. A la
suite d’U. Wilcken, de nombreux savants estimaient que ’expression ctépnoig
Ofkng se rattachait & une loi pharaonique, rapportée par Hérodote (Histoires 11, 136),
qui permettait aux Egyptiens de contracter des emprunts en donnant comme gage la
momie de leur pére.” En cas de non remboursement a 1’échéance, le créancier
pouvait interdire ’ensevelissement du défunt et, par-tant, la sépulture du débiteur
aprés sa mort. Comme I’a cependant démontré J. Modrzejewski, en fait, Artémisia
accuse son ex-compagnon, en employant un langage juridique, d’avoir privé leur
fille «de présents funéraires et de sépulturey, et non pas d’avoir donné la momie et
les présents funéraires de sa fille comme gage pour garantir une dette.

Le deuxiéme texte est la tablette de plomb trouvée en 1899 prés d’Arkésiné
d’ Amorgos, aujourd’hui perdue, dont la date ne peut pas étre établie avec certitude.
Th. Homolle, «Inscriptions d’Amorgos. Lames de plomb portant des
imprécations», BCH 25 (1901), p. 412-430 ; IG XII 7, p. 1 ; D.R. Jordan, «A Survey
of Greek Defixiones not Included in the Special Corpora», GRBS 26 (1985), no 60 :

IG XII 7 p. 1, Face A, lignes 1-14 :

1 Kvupto Anuitnp, Bacidicoo, ikétng cov, Tpootinte 8¢ 6 d0VA0g Gov ToV(G)
£uovg
SovAovg bredéEaro, Tov(c) KakodidackdAnace, Eyvonoddimee,® cuvefodrevaoe,
OnevéBevoe, katéyape, dventépmoe, dydpoacal, £yvonoddtoe euylv
11¢ Enappddet]t[oc], cuvenéBelye’ 10 noudioxkmy adtog o, éuod un 0¢-
5 Aoviog, £ewv oDTOV YuvaTke oDTHV: 817 €kAVNY TV adtioy € oDV TePev-
vévou ovv kol 1ol BAAo1g. Kupla Anpfp, éyd @ todto nobmv Epnuog
g énl oe kaToEedY® 600 eVYIAGTOL TUYETY Kol ToT6¢ He T0D d1Koiov TV ETV:
nomooug Tov TotodTd e S1oB[é]uevov un otdoy un Péoty und(ap)od
gunAncBivor

T U Wilcken, UPZ 1, p. 101 : «Andererseits werden in dieser griechischen Kolonie von

Memphis auch die Verfluchungen der Heimat nicht unbekannt gewesen sein, und so
erklart sich, dass wir inhaltlich &gyptische und griechische Formeln in dem Text
unterscheiden konnten».

Th. Homolle, p. 417 : «mots nouveaux yvouodotém qui n’est pas donné dans les
dictionnaires grecs, qui contiennent seulement yvopoloyéo. Les deux mots ont méme
aspect a I’ceil et la correction serait aisée ; je ne crois pas qu’elle soit utile, tant la
formation de yvopodotéwm est réguliére, le sens clair et approprié. Le yvopoddtng est une
sorte de donneur de consultations ou de jurisconsulte, qui indique la conduite a tenir, les
regles a suivre, les moyens a employer».

Th. Homolle, loc. cit. : «ZvveniBéAyw ou cvvanoBédym, avec sa double préposition,
n’est pas connu, mais il est on ne peut mieux formé et exprime a souhait toutes les
circonstances : charme pour attirer vers (epi) ou détourner de (apo), et cela en méme
temps que d’autres personnes (syn)».
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un couotog unite <o> vod, un dovAmv uf tadiokdv un dovievBotto, um HO
wo[xp]-
@V un OO peydAov, un EmPolduevog T EkTeAE<cE>c0TO, KUTOOE<E>GUO(C)
o100
mv oikiov AdBorto &xlo]t, un modiv kKAobooito, un tpdmeloy iAapdiy Bdto, un
KOOV
eiloktioatto, pul dAéktop KokkOoolto, oneipog un Bepicaito, kotoviicog
KOPTOvG

un énifota]ito ETEPAN, un yi uf BdAacoo kaprov évévkonto, un xopoy
ulox]oplov
gylo]rro, adtdg te xa[k]dg drdAotto, kol 10 Top” 00TOD TAVTOL.
Face B
Kvpio Anuntnp, Mtavedo oe nobwv &dika, éndkovcov, Bed, kol kpivor
10 dikonov, va Tovg Totadtor EvBvpovuévoug kol katayoipove(c) kol
Aomog
émBe(Dvar kapol kol T Euf yovoukt Emktiot, kol pioodov fudg totficot
-
101g 10, dwvdtorto Kol yodenmtepo dvd. BasiMooo éndkovsov futv
nobodot, kKoddoot Tovg Hudg Totohtoug 1démg PAEnovTec.

Traduction'’

Face A. «Dame Démeéter, reine, voici ton suppliant, je tombe a tes pieds, comme ton
serviteur. Mes esclaves, on les a attirés pour les induire a mal, on les a entrepris,
endoctrinés, séduits, on s’est réjoui de mon mal, on les a excités a courir l’agora, on
leur a préché la fuite : ¢’est un certain Epaphroditos. Il a, lui encore, jeté un charme
sur ma servante, si bien qu'il en a fait sa femme, contre ma volonté, et que pour
cette raison elle s’est enfuie avec les autres. Dame Déméter, voila ce que j'ai
souffert; dans ma solitude, je me refugie vers toi,; accorde moi un accueil
favorable, fais que j obtienne justice, ne permets pas que celui qui m’a ainsi traité
trouve nulle part satisfaction dans le repos ni le mouvement, ni du corps ni de
Desprit ; qu’il ne soit pas servi par esclaves, ni par servantes, ni par petits ni par
grand ; s’il entreprend quelque chose, qu’il ne ['accomplisse pas,; que
l’enchantement saisisse sa maison, la posséde ; que pour lui [’enfant n’ait pas de
cri; qu’il ne dresse point sa table dans la joie, que le chien n’aboie pas, que le coq
ne chante pas ; s'il seme, qu’il ne moissonne point ; s’il fait venir a bien des fruits,
qu’il ne sache point semer ; que pour lui ni la terre ni la mer ne portent des fruits ;
qu’il ne connaisse pas la joie heureuse, ni lui, et ce jusqu’a ce qu'il périsse, ni rien
qui soit a luiy.

Face B. «Dame Déméter, je te supplie, j'ai souffert l'injustice ; exauce moi, déesse,
prononce la juste sentence contre ceux qui nourrissent ces pensées et qui prennent
plaisir a nous imposer des peines, a la femme Epiktésis et a moi; a ceux qui nous
haissent fais subir les plus terribles, les plus durs des maux. Reine, exauce-nous,
nous qui avons souffert, et punis ceux qui se plaisent a nous voir en cet étaty.

L’affaire est la suivante. L auteur de la tablette, propriétaire d’une petite fortune, a
été abandonné par tous ses esclaves, y compris une jeune servante. Il attribue cette
fuite aux conseils perfides, aux manceuvres frauduleuses, au filtre d’un certain
Epaphroditos et sollicite contre lui et ses complices I’assistance de Déméter. Aux

10 Traduction Th. Homolle, loc. cit., p. 419.
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ressources de la magie, qu’on a employées contre lui, il oppose les puissances de la
ligature.

Aussi bien Artémisia que le maitre des esclaves fugitifs d’Amorgos cherchent a
obtenir justice (toD Sikoiov TLXelv) au moyen d’une supplication aux dieux
(iketnpio dans le cas d’Artémisia, xotapedyw 1kétng AMtovebw dans I’inscription
d’Amorgos), composée de deux parties. Dans le papyrus d’Artémisia, la premiere
partie, rédigée a la premiére personne, contient la mention du délit (otépnoic Bfxnc)
et la punition, sur laquelle nous reviendrons, que la victime invite les dieux a infliger
au pére indigne de ses enfants. La seconde partie de la requéte d’Artémisia, rédigée
a la troisieme personne, reprend les imprécations d’ordre général déja prononcées
dans la premicre partie contre ’auteur de I’injustice et, en plus, la punition des tiers
qui enléveraient I’acte écrit du lieu ou Artémisia ’avait confié.

Le document d’Amorgos se compose aussi de deux parties. Dans la premiére,
I’auteur anonyme de I’imprécation décrit le dommage qu’il a subi: fuite massive de
ses esclaves, a I’incitation de son adversaire. De méme qu’Artémisia, le personnage
anonyme d’Amorgos se réfugie aupreés des dieux, il se prosterne méme a terre
comme un esclave (npooninto doOAog), en leur demandant d’écouter, d’exaucer
(&xovoov), de se montrer favorable (ebilatog) ; rappelons la phrase uncou®[c]
iAadv[w]v [td]v Bedv Toyydvot (ligne 11) de la requéte d’ Artémisia, de faire droit a
la victime de I’iniquité (tod Sikaiov tuxelv — 10 dikaov xpival) et de punir
(xoAdoan) les coupables.'!

Comme il a été signalé en 1926 par J. Zingerle,'> la formulation de certaines
prieres rappelle, sur plusieurs points, la structure des enteuxeis ptolémaiques, les
requétes adressées aux rois lagides par les sujets du royaume. Parmi les analogies
entre les pricres et les enteuxeis il faut signaler le fait que ni 'une ni I’autre ne
parviendront pratiquement jamais a leurs destinataires : les premieres pour des
raisons évidentes, les secondes parce que leur itinéraire ne va pas jusqu’a
Alexandrie, mais s’arréte au stratége du nome, chargé de I’examen de I’affaire. Peut-
on penser que certaines des priéres, bien que destinées au dieu, suivaient en réalité
un parcours beaucoup plus court, qui se terminait aux administrateurs du culte de la
divinité a la quelle elles étaient adressées? Une telle hypothése n’est pas a exclure
surtout dans les exemples ou la satisfaction du requérant implique un bénéfice pour
le temple.

C. Dunant, «Sus aux voleurs! Une tablette en bronze a inscription grecque du
Musée de Geneve», Mus. Helv. 35 (1978), p. 241-244, lignes 1-9 :

1 AvotiOnut untpi oe Bedv
XPLOQ A (d)heca mdvTa ©-
ote dvalntic(o)t ovt-

NV Kol €¢ Hécov éve-

5 KKEW TAvTo Kol ToUg

£yovteg koAdoecBa-

"' Th. Homolle, loc. cit., p-421.

12 (Heiliges Rechty, JOAI 23 (1926), p. 67-72, suivi par G. Bjorck, «Der Fluch des
Christen Sabinus», Papyrus Upsaliensis 8, Uppsala, 1938, p. 60 suiv., et H.S. Versnel,
«Judicial prayers», p. 96-97, n. 41.
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1a&log Thc aThg duva-
pe(m)g kol unte ovt[nv]
kotoyéhostov FoecBlon].

Traduction

«Je consacre a toi mere des dieux toutes les pieces en or que j ai perdues, afin que
la déesse les recherche et qu’elle les apporte devant nous et qu’elle punisse les
personnes qui les détiennent, de maniere digne de son pouvoir, de sorte que nul ne
puisse se moquer d’elley.

Dans une inscription de confession datant de 117/8 ap. J.-C., la confection de la
tablette a été occasionnée par un emprunt, consenti par un certain Apollodoros
envers Skollos. L’emprunteur ne s’étant pas, cependant, acquitté a terme, le préteur
fait cession de sa créance a la divinité sollicitée, qui punit le débiteur insolvable de
la peine de mort. La malédiction n’a pris fin que lorsque sa fille et héritiére a
remboursé la dette de son pere et a ainsi fait dissoudre les ligatures de 1’imprécation.

TAM V, 1, no 440, lignes 4-19 :

xou]od *u elto dmout-

5 1tobvtog 100 AToAAwviov 1OV oA~
KOV map 10D ZxOAAOL BUOGE TOVG
npoyeypoupévoug Beovg ig mpo-
Becpiov dmodoivoat 10 cvva-
x0&v kepdlotov, un mpfcovtog

10 adtod v TioTv TopeydpnoEy
7 Bed 0 AnoAlmviog. KoA<o>cOév-
70¢ 0DV 100 ZkéAhov DO TRV Oe-
v i¢ Bavdtov Adyov peto thyv tle]-
Aevny adtod EnelnthOn vro t[dv]

15 Bedv. Totiag odv 7 Buydnp adtod
£lo1oe ToVg Oprovg kol VOV eida-
coapévn edloyel Mntpl Atipitt
kol unvi Tidpov. "Etovg 6y, un(vog)
Zavvdikod et

Traduction

«Et ensuite, lorsqu’Apollonios a réclamé a Skollos ['argent, il a juré par les dieux
susmentionnés qu’il rembourserait le capital dans le délai convenu. Comme il n’a
pas respecté son serment, Apollonios en a fait cession aux dieux. Skollos ayant été
puni par les dieux par la mort, aprés son déces, les dieux ont poursuivi l'affaire.
C’est alors sa fille Tatias qui a donné fin aux serments et qui, maintenant, loue la
Mere Atimitis et Men Tiamou. En ’année 203 de [’ére de Sulla, mois Xanndikos».

En dehors des pricres, la pratique de faire profiter le pouvoir, sacré ou profane, qui a
été sollicité pour rendre justice ou pour veiller a I'observation de certaines
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prescriptions apparait fréquemment dans les inscriptions tombales'? ainsi que dans le
domaine des obligations contractuelles et délictuelles.

Parmi les nombreux exemples de cette pratique en matiére contractuelle, rapportés
par la documentation papyrologique, je citerai la vente d’une parcelle de vigne,
rapportée par parchemin d’Avroman (Kurdistan) et conclue en 88 av. J.-C. Dans un
milieu social et juridique tres différent, celui des communautés des Parthes, les
ventes immobiliéres sont fortement hellénisées, contrairement a d’autres domaines,
comme celui du mariage, qui semblent suivre leur cours d’avant la conquéte
macédonienne.'*

P. Avrom. I A; P. M. Meyer, Juristische Papyri, 36, lignes 21-25 :

“Og 8¢ ¢yPfain
7l dAkov €yfarhopévou pn kotootdg deEG[E]n kol un kabo-
po Towon, [€]otot dxvpog kot Tpocamoteic[et f]v EdoPev tet-
unv A [fv] kol GAlag émiteipov dpoyuog [X ko]l @ Poothel tag
25 ioog.

Traduction

«Pour celui (des vendeurs ou de leurs descendants) qui I’évincerait ou qui, si un
tiers 1'évince, ne soutiendrait pas la lutte (contre le revendiquant) et ne libérerait
pas la chose de toute prétention (du tiers), ['éviction sera nulle et non avenue et il
paiera le double du prix qu'il a regu, ainsi qu 'une amende de deux cents drachmes
et la méme somme au fisc royaly.

2. Ma deuxiéme observation porte sur les sanctions sollicitées par les auteurs des
«prayers for justice», et notamment par Artémisia et par le propriétaire des esclaves
fugitifs d’Amorgos. Les sanctions qu’Artémisia demande aux dieux d’infliger a son
ex-compagnon sont de deux sortes. Les premicres sont en équivalence avec I’adikia,
le dommage qu’elle a subi: elle demande aux dieux de faire en sorte que I’auteur de
I’injustice soit privé de sépulture, de méme que I’a été leur fille défunte, et qu’il ne
puisse pas enterrer ses propres parents. Les secondes sont des imprecations pures
dont le contenu n’est pas en rapport direct avec le délit («qu’il disparaisse dans le
malheur de la terre et de la mer»). Tant dans cette premiére partie de sa supplication
aux dieux que dans celle qui suit, Artémisia semble se réserver le droit de retirer du
temple ses imprécations et de gracier son ancien compagnon (ligne 5-6: Thg 0¢
kotoforfic évBadto ketpévng; ligne 11: TR[c] & ixetnpiog évBod[to ket]uévng).
De méme que dans le papyrus d’Artémisia, les sanctions demandées par la
victime dans D’inscription d’Amorgos sont de deux espéces : les unes sont des

BA titre d’exemple, E. Kalinka, TAM 1II 3, no 1028; J. Strubbe, APAI EIIITYMBIOI.
Imprecations against Desecrators on the Grave in the Greek Epitaphs of Asia Minor. A
Catalogue, Bonn, 1997 (Inschriften Griechischer Stadte aus Kleinasien 52), no 377 bis,
lignes 6-9: ‘Etépo 8¢ 00devi £E€oton | kndevbijv vac. Al f) dpetdécer Bed | ‘Hoolote *
¢ xod teioer dixog katoyBolviorg Beolg vac. Ibid., no 397 (Nazianzos), ligne 7 : dwoet
8¢ kol 101 kortoBoviolg Beotg Sixkny.

' Notamment en matiére de polygamie, puisque le roi par lequel est daté le document a
trois épouses légitimes.
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imprécations généralement rencontrées dans les defixiones (lignes 9-13: «ne
permets pas que celui qui m’a ainsi traité trouve nulle part satisfaction dans le repos
ni le mouvement, ni du corps ni de D’esprity, «que I’enchantement saisisse sa
maison, la posséde»; «que pour lui ni la terre ni la mer ne portent des fruits; qu’il ne
connaisse pas la joie heureuse, ni lui, et ce jusqu’a ce qu’il périsse, ni rien qui soit a
lui»), alors que les autres se rattachent de maniere directe au délit concrétement
dénoncé : (lignes 9-13) «qu’il ne soit pas servi par esclaves, ni par servantes, ni par
petits ni par grands ; s’il entreprend quelque chose, qu’il ne I’accomplisse pas ; que
pour lui I’enfant n’ait pas de cri; qu’il ne dresse point sa table dans la joie, que le
chien n’aboie pas, que le coq ne chante pas; s’il séme, qu’il ne moissonne point ;
sil fait venir a bien des fruits, qu’il ne sache point semery.

Abandonné par ses esclaves, le propriétaire d’Amorgos, probablement sans
descendance légitime, se trouve dans I’impossibilité de cultiver ses terres, de soigner
ses animaux domestiques et méme d’aménager son foyer, malheurs qu’il demande a
la déesse d’infliger a son ennemi. Comme dans le cas d’Artémisia, ici aussi dans la
peine sollicitée se refléte le tort, I’injustice dont a été victime ’auteur de la pricre.
Ces peines-miroirs se différencient des imprécations au sens strict dont le contenu et
la gravité n’ont aucun rapport avec la nature de ’injustice commise.

3. Une derniére remarque porte sur ’emploi du verbe katadéo. Caractéristique des
defixiones, le verbe est utilisé par ’auteur de la tablette pour exprimer la soumission
de son adversaire ou de son affaire au pouvoir des divinités invoquées. Bien que ce
soit lui-méme qui propose la nature des maux a lui infliger, c’est aux dieux qu’en
revient la réalisation. Le verbe est employé a la premiére personne, c’est donc
I’auteur méme de la tablette, par la seule confection de celle-ci, qui «lie» son
adversaire afin de le livrer au pouvoir discrétionnaire des divinités invoquées.

Le verbe katadéo n’apparait pas, & ma connaissance, dans le domaine du droit.
Ce que I’on trouve, en revanche, c’est son opposé, le verbe lyein, employé aussi
dans un certain nombre d’imprécations. Fréquemment utilisé a la fois dans les
inscriptions, les papyrus et les textes littéraires pour indiquer I’extinction d’une
obligation contractuelle ou délictuelle, le verbe /yein renvoie a 1’idée d’un lien qui
vient d’étre dissous, d’une ligature, en I’occurrence d’un devoir qui a été accompli,
d’une dette qui vient d’étre éteinte.

Décret d’Olbia en I’honneur de Protogénes, Ille ou début du Ile s. av. J.-C.,
Syll.* 495; L. Migeotte, L emprunt public, p. 133-140, no 44, lignes 14-19 :

OV TE dpydvIOV Béviov T iepd ot pL-

15« elg v thg mOAeng xpeioy Tpog [MoAvydp-
Hov mpog xpLoolg EKoTOV Kol 00K ExOvTmv
MooacBot, 100 8¢ Eévov pépovtog émi TOv
OPOKTH PO, 0OTOG DIEPUTOOOVE TOVG EKOL-
TOV 3 pL60odg EADGATO.

Traduction
«Etant donné que les archontes avaient, pour les besoins de la cité, engagé les vases
sacrés en faveur de Polycharmos, pour la somme de 100 stateres d’or et, comme ils
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n’avaient pas de quoi les libérer et que ['étranger les portait a la frappe des
monnaies, ayant versé lui-méme les 100 stateres d’or, il les a libérésy.

Décret samien en I’honneur de Boulagoras fils d’Alexis,15 aprés 243/2 av. J.-C.,
IG XII 6 1, 11; Migeotte, L emprunt public, p. 232-235, no 67, lignes 44-48 :

00TO¢ Ko 10 dGvelov DIEp Thg TOAewG Kol TOVG TO-

45  xovg Kol T Aot AvoAmMUeTo TOvTo érdboety, kol todto Enpatev kotd Td-
%06 kol dnéAvcev TOV dovelotv. ovte cuyypaeny ovdepioy Béuevog Tpog Ty
OV VREP TOVTOV TOV XPNUATOV 0VTE TPoeYYLOVG &I E0vTdt KortaoT|o-
Ofivou.

Traduction

«(il a déclaré publiquement) qu’il remboursera lui-méme, au nom de la cité,
[’emprunt, les intéréts et toutes les autres dépenses. 1l I'a fait au plus vite et au sujet
de cet argent et sans exiger qu’on lui fournisse des cautionsy.

L’emploi du couple katadés-1yo dans les defixiones et du verbe lyé dans le domaine
des obligations indique, me semble-t-il, que tant dans le domaine des croyances que
dans la sphére du droit, la finalité¢ visée est atteinte au moyen du recours a I’idée
d’une ligature. L’adversaire de I’auteur d’une tablette de méme que le débiteur dans
un rapport contractuel ou délictuel sont «ligaturés» et soumis le premier au pouvoir
discrétionnaire des divinités, le second a celui du juge et des tribunaux compétents.

Pour terminer ma réponse a la réponse de Martin Dreher a H.S. Versnel, je
retiendrai, sans grande difficulté, le titre de «prayers for justice» pour la seule raison
que c’est ’auteur méme de la priére qui considére la punition de son adversaire
comme «justice». Mais, tout comme Martin Dreher, je ne crois pas que ces prieres
soient foncierement différentes des autres imprécations, notamment de la catégorie
intermédiaire de Versnel, ni, surtout, qu’elles donnent lieu a un procés par devant
une instance divine et a I’application d’un droit attribuable aux puissances de 1’au-
dela.
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PHILIPP SCHEIBELREITER (WIEN)

. ... APOTISATO TEN PARATHEKEN DIPLEN KATA TON
TON PARATHEKON NOMON .
ZUM SOGENANNTEN ,,NOMOS TON PARATHEKON* UND
SEINEN WURZELN IM GRIECHISCHEN RECHT!

1. Das Problem

Wie Eva Jakab kiizlich festgestellt hat’, enthalten fast alle auf uns gekommenen
Papyri der romischen Zeit, in denen eine Paratheke verbrieft ist, eine Strafklausel,
die dem Depositar, der seiner Leistungspflicht nicht entspricht, unter Bezugnahme
auf den so genannten ,,Nomos der Paratheken* die Leistung der doppelten Summe
auferlegt. Diese Aussage ist freilich ein wenig zu relativieren, da es auch Belege fiir
Paratheken dieser Zeit ohne Verweis auf den vépog tév mopofnkdv gibt’. Immer-
hin bedient sich jedoch eine beachtliche Anzahl dieses Formulars: Ziahlte Wolf Det-
lev Roth 1970 noch 13 Paratheken mit dem vépoc®, so sind nun bereits mindestens
25 Urkunden auszumachen’. Der ilteste Beleg datiert in das Jahr 33 n. Chr. und
stammt aus dem Arsinoites’. Der jiingste Beleg stammt aus dem Jahr 364 n. Chr. aus
Antinopolis’.

' Mein Dank, diese Untersuchung im Rahmen des Symposion 2010 in Seggauberg vortra-

gen und im Tagungsband ver6ffentlichen zu konnen, gilt dem Veranstalter dieser Ta-
gung.
2 Jakab (2009) 86.
Als Beispiel mag hier der schon von Kastner (1962) 737 angefiihrte PGrenf I 17 fungie-
ren, der fiir den Verzugsfall kein duplum, sondern eine fixe Geldstrafe von 2000 Drach-
men vorsieht.
4 Roth (1970) 57 A. 2.
> PTebtWall 9; PAthen 28; PGieBUniv 545 (=SB VI 9291); BGU XI 2042; BGU 1III 856
(=MCh 331); PLond 298 (=MCh 332); PBabatha 17; SB XIV 12105; PPrag I 31;
PLouvre II 110; BGU III 729; PLips II 143; SB XVI 12180; POxy 2677; PLouvre I 17;
POxy 1039; BGU II 637 (=MCh 336); PLond 943 (=MCh 330); StudPal XX 45; POxy
3049; POxy 3134; PIFAO III 1; PSI VI 699; PRyl 662; SB XXIV 15881.
PTebtWall 9. Unverstéindlich bleibt, warum Kastner annimmt, dass PHamb I 2,16 aus 59.
n. Chr. — bei Kastner (1962) 42 als der damals élteste bekannte Beleg gefiihrt — eine Du-
plumsstrafe enthalten haben soll; dies wird von den Editoren explizit verneint, vgl. Mey-
er (1911-1924) 5; Kiihnert (1965) 135 fiihrt diesbeziiglich aus, dass sich PHamb I 2,16
einer Strafklausel (der Androhung von Zinsen fiir den Verzugsfall) ohne Verweis auf ei-
nen Nomos bedient.
7 PRyl 662; SB XXIV 15881 ist in das 3./4. Jh. n. Chr. zu datieren und nicht gesichert
jlinger als PRyl 662.
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Der vbpog tdv nopoabnkdv wird also erst in kaiserzeitlichen Papyri fassbar, und
der Schluss liegt nahe, hier einen romischen Einfluss auf das griechische Formular
erkennen zu wollen. Auch wenn dies hier nicht Thema ist, sei davor gewarnt, vorei-
lige Schliisse zu ziehen: Einen Konnex zum rdmischen Recht zu vermuten, ist
aufgrund der historischen Rahmenbedingungen zwar verlockend, fiir das duplum
aber schon aus formalen Griinden zuriickzuweisen: Denn seit der Einfiihrung der
actiones depositi in factum und in ius conceptae, die in der auslaufenden Republik
und somit vor dem ersten papyrologischen Beleg angenommen werden kann®,
belduft sich die Sanktion fiir den sdumigen Depositar immer auf das simplum. Das
haben schon Mitteis-Wilcken’ und Roth'® hervorgehoben. Klami versucht, sich dies
zunutze zu machen, indem er einen indirekten Einfluss der actiones depositi auf den
véuog tdv mapabnkdv konstruiert: Gerade aufgrund der romischen Klage musste
eine Klausel eingefiihrt werden, um das duplum é&lteren Rechts — in Abweichung
vom geltenden romischen Recht der Provinz — zu legitimieren''.

Ein Uberblick iiber den Forschungsstand ergibt, dass der vpog t@v mapobnidv
entweder als Gesetz oder Gewohnheitsrecht interpretiert wurde. Kiibler gibt sich
diesbeziiglich unentschlossen, indem er — dhnlich Berger'? und Partsch'® — das Wort
vouog einfach nicht iibersetzt'*. Wohl sind diese Autoren aber so wie Mitteis-
Wilcken zu interpretieren, der bereits — auch in Abgrenzung zu dem roémischen
Recht, das seit der spaten Republik die Strafe des simplum vorsicht — an eine ,,noch
an vorrémische Ordnungen ankniipfende Rechtsquelle® glaubt'’. Gerade der Ver-
gleich mit altgriechischem Recht ldsst auch Koschaker an einen Einzeltatbestand
denken, ein Gesetz iiber Deposita'. Pringsheim schligt in die selbe Kerbe'”: ,Den
véuog tdv mapabnkdv kennen wir als das Gesetz, nach dem das Doppelte des ge-
leugneten depositum zuriickzugeben ist'®, und als das Gesetz, nach dem die ektisis
zu erfolgen hat.“'> Taubenschlag hat anzudeuten versucht, dass der vépog tdv
nopadnkdv als eine Kaiserkonstitution?, wohl aber auch — was etwa von Simon
iibersehen wurde”’ — als Gewohnheitsrecht verstanden werden konnte”. So deutet

Ohne die Problematik hier vertiefen zu konnen, sei allgemein auf Kaser-Kniitel (2008)
216 und die dort angegebene Literatur verwiesen.

Mitteis-Wilcken (1912) 258.

19 Roth (1970) 77-78.

' Klami (1986) 96.

12 Berger (1911) 103.

'3 Partsch (1913) 453-454.

4 Kiibler (1908) 198.

15 Mitteis-Wilcken (1912) 258, vor allem A. 2.

16 Koschaker (1917) 22.

"7 Pringsheim (1924) 511.

'8 Zitiert nach Pringsheim (1924) 511 A. 1: BGU III 856; PLond 298 (206).

19 Zitiert nach Pringsheim (1924) 511 A. 2: BGU III 729; POxy 1039; PLond 943 (175).
2 Taubenschlag (1948) 67-68; vgl. dazu Klami (1986) 95.

21 So Simon (1965) 61 A. 93 und 94.
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auch Hellebrandt den vépoc ,,in seiner Verallgemeinerung nicht mehr als altertiimli-
ches Recht, nicht Reichsrecht, sondern vermutlich Schopfung des volksrechtlichen
Handelsverkehrs“.>* An ein Spezialgesetz denkt wiederum KieBling24. Dass mit der
Bezugnahme auf dieses Gesetz die Funktion der Paratheke als Verschleierungstatbe-
stand fiir andere, weniger vorteilhaft ausgestatte Geschéfte (wie Darlehen oder Mit-
giftbestellung) nutzbar gemacht werden hitte sollen, vermuteten schon Wenger™,
Geiger®, Herrmann®’ und Kiithnert®™. Geiger ist jedoch hinsichtlich jener Norm,
deren Rechtsfolgen bereits durch einen Verweis herbeigefiihrt werden konnten,
unschliissig”: ,,Ob es wirklich ein besonderes Verwahrungsgesetz gab, ist allerdings
zweifelhaft. Vielleicht handelte es sich nur um eine Bezeichnung fiir die Gesamtheit
iiberkommener Vorschriften der Verwahrung.«*

Kastner sieht in dem vdpog t@v mopobnidv eine Kaiserkonstitution, die er in
das Jahr 30. — 40. n. Chr. datiert’'. Dies stieB in der Literatur jedoch groBtenteils auf
Ablehnung®. Kiihnert vermutet hinter dem vépoc t@v mapadnkdv ein Gesetz, das
als d1dypopue noch in die ptoleméische Zeit hineingereicht und bis in die romische
Epoche iiberdauert habe™.

Einen neuen Weg beschreitet Roth: Er argumentiert mit der bereits festgestellten
Tendenz, dass im Formular ab der Mitte des 2. Jh. n. Chr. das duplum als Strafe
nicht mehr ausdriicklich genannt wird, woraus er eine Unsicherheit im Umgang mit
dem bereits unverstindlich gewordenen Formular der spdteren Jahrhunderte
folgert™. Einerseits spricht er sich gegen den vopog TV mopaBnkdv als Gesetz aus,
da privatrechtliche Materien selten Gegenstand antiker Einzelgesetze gewesen
seien®. Andererseits wire zu erwarten, dass fiir die Bezeichnung von Gewohn-
heitsrecht der Plural verwendet, also auf vouolr Bezug genommen wiirde. Diese
selbst geschaffene Aporie nutzt Roth fiir seine These von dem vépog t@v mopo-
Onkdv als ,fingierter Norm* zur Legitimation einer Rechtsgewohnheit*®.

22 Taubenschlag (1948) 67.

2 Hellebrandt (1949) 1190.

# KieBling (1957) 73.

% Wenger (1953) 802-803.

% Geiger (1961) 17.

" Herrmann (1966) 418.

2 Kithnert (1965) 135.

¥ S0 versteht Klami (1986) 94 die Schlussfolgerungen Geigers.

% Geiger (1961) 18 A. 67.

31 Kastner (1962) 42.

32 ygl. etwa Roth (1970) und Klami (1986) 95.

3 Kiihnert (1965) 136.

3% So habe das Verb auch kein Objekt mehr bzw. werden juristische termini durch unjuristi-
sche ersetzt, vgl. Roth (1970) 80-83.

35 Roth (1970) 83-86; vgl. dazu auch Jakab (2009) 89: ,Gesetzliche Regelungen iiber
handelsspezifische Rechtsinstitute bzw. iiber Haftungsprobleme im Vertragsrecht sind
aus der Antike ohnedies kaum bekannt.*

3¢ Roth (1970) 80-90.
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Dem ist Modrzejewski nicht gefolgt, der vielmehr ,,une reference a une coutume
locale® annimmt’’. Auch Jordens vermerkt kritisch, dass Roth ,,die Auseinander-
setzung mit den Thesen Kiithnerts vermissen® liefe®.

Meyer-Termeer schlieBlich nimmt fiir den vopog eine ,,gesetzliche Regelung der
Verwahrung® an®. Zuletzt hat Jakab die Vermutung aufgestellt, dass es sich bei dem
véuog t@v nopobnkdv bloB um ein Formular — das in erster Linie die Strafe des
duplum enthalten hitte — gehandelt habe, das durch einen Verweis der Kontra-
hierenden zum Tatbestand eines Vertrages gemacht werden konnte®. Damit steht
Jakab auch in der Tradition von Arangio Ruiz“, Kastner42, Kiihnert® s Geiger44 und
Klami**. Durch die Annahme einer solchen ,Verweisungsnorm® ist auch die
verkiirzte Formel der spiteren Papyri problemlos erklirbar®®. Pieler schlieBlich
deutet den vopog als die ,,iiblichen Wirkungen und Abmachungen einer Geldiiberga-
be und kein Gesetz“?’.

Auch semantische Untersuchungen zu dem Begriff vopog haben nicht viel Licht
in die Sache bringen konnen — wie schon Taubenschlag festgestellt hat, kann
darunter sowohl Gewohnheitsrecht als auch die Benennung eines Einzelgesetzes
verstanden werden®. Roth hat letzteres jedoch weitgehend eingeschrinkt: Wihrend
in rémischer Zeit erst ab dem 3. Jh. n. Chr. Gesetze als vépot bezeichnet wiirden®,
haben legislative Akte des Konigs in ptolemiischer Epoche npdotorypo. oder
Séypappo geheiBen™. Népog bezeichne prinzipiell lokale gewohnheitsrechtliche
Bestimmungen®', was auch in den parallelen Einrichtungen des vépog t®v vmo-
Onkedv™? und des vépog tdv dppofodvov seinen Niederschlag gefunden habe. Die
Untersuchungen Jakabs zu diesem, nur einmal explizit genannten vopog TV
appoPdvav> untermauern die Annahme, dass in den Papyri damit nicht auf ein
spezielles Gesetz, sondern auf allgemeine Rechtsbriuche rekurriert werde™. Nicht
ganz auller acht gelassen werden kann aber die Tatsache, dass im griechischen

37 Modrzejewski (1978) 228.

38 Jordens (1998) 113.

¥ Meyer-Termeer (1978) 117 A. 72.
0 Jakab (2001) 206-207.

1 Arangio Ruiz (1927) 60. 63.

2 Kastner (1962) 43-45.

# Kithnert (1965) 135-139.

* Geiger (1961) 18 A. 67.

# Klami (1986) 95.

 Jakab (2001) 207; Jakab (2009) 87.
47 Pieler (2001) 802.

* Taubenschlag (1948) 67-68.

* Roth (1970) 68-69.

30 Roth (1970) 61-67.

31 Roth (1970) 70.

2 SB14434.

3 BGU I 446.

% Jakab (2001) 204; Jakab (2009) 84-89, insbesondere 85.
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Sprachgebrauch auf solche Rechtsbrauche zumeist im Plural Bezug genommen
wird, etwa in der Formulierung xoto / mapd tovg vouovg, was Roth ja auch zum
Ausgangspunkt seiner These von einer fiktiven Norm nimmt, mit der er sich vom
gewohnheitsrechtlichen Ansatz wieder wegbewegt™.

Der kurze Uberblick lisst als zentrale Problematik die Frage nach der Rechts-
natur des vopog TV mopobnkdv erkennen: lex oder consuetudo? In neueren Publi-
kationen — die freilich keine Spezialuntersuchungen des vopog sind — weisen Rup-
precht56, Jordens®’, Thiir®® und Jakab®® mehrfach darauf hin: ,,Es ist umstritten, ob
das auf eine alte Rechtsnorm oder auf Gewohnheitsrecht zuriickzufiihren ist.“

Die Lehrmeinungen schwanken im Wesentlichen zwischen diesen beiden Polen,
selten wird eine dritte Position eingenommen wie sie Roth propagiert hat. Dessen
Vermutung ldsst sich zwar nicht nachweisen, sollte aber nicht a priori abgelehnt
werden®', stellt sie doch den mutigen Versuch dar, den vpog nicht blo durch
Ausschluss eines der beiden Extreme, sondern aus deren Kombination zu erkléren.

Ziel dieser Arbeit ist es nun nicht, alle Aspekte des vépog tdv nopaBnkdy zu
ergriinden, vor allem will sie sich nicht als papyrologische Studie verstanden wissen.
Vielmehr wird das Schwergewicht auf die Frage gelegt werden, wie ,,griechisch® die
poena dupli fir die Nichtriickgabe einer Parakatatheke liberhaupt ist. Dazu ist eine
Untersuchung des (alt)griechischen Depositenrechts notwendig, um eventuell Kon-
tinuitdten aufzuzeigen. Vor diesem Hintergrund wird es schlieBlich vielleicht auch
moglich sein, neue Erkenntnisse zur Rechtsnatur des vopoc t@dv moapabnkdv zu
gewinnen. Ausgangspunkt flir das eigentliche Thema muss dennoch die sprachliche
Ausgestaltung des Urkunden-Formulars sein, wie sie in der papyrologischen Evi-
denz sichtbar wird.

2. Papyrologische Evidenz

Aus einer Gesamtschau der bisher greifbaren 25 Urkunden ergibt sich dabei das

folgende Bild:
(1) Nur sieben Texte® sprechen von dem duplum (thv mopo®fkny SttAfv).
Dieses tritt fast immer in Verbindung mit dem véuog 1®v mopaBnkdv auf, eine
Ausnahme konnte da PPrag [ 31 darstellen, der ein dupl/um erwihnt, aber keinen
vopoc®. Bereits Roth hat festgestellt dass es sich bei dieser Kombination thv

> Roth (1970) 88.

> Rupprecht (1994) 121.

57 Jordens (1998) 112-113; Jrdens (2005) 74.

38 Thiir (2000) 317.

% Jakab (2001) 206-208; Jakab (2009) 87-90.

60" Jakab-Manthe (2003) 281.

o1 So etwa kritisch Jérdens (1998) 113.

2 pAthen 28; PGieBUniv (PJandana) 545 = SB 9291; BGU XI 2042; BGU III 856; PLond
298; PLouvre I 17.

Die Liicke am Beginn der Zeile 17 scheint zu klein fiir die Erginzung: xoté 1ov vopov
tdv mopobnidv. Die Editoren lassen dies zumindest offen, wenn sie vermuten: ,,Nel no-

63
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nopodnkny SmAfv kot Tov TV Topadnkdy vopov um ein Phinomen der er-
sten beiden Jahrhunderte n. Chr. handelt®. Gesichert ist dies noch fiir PLond
298 aus 124 n. Chr. Zwar enthélt auch der PLouvre I 17, der noch jiinger sein
konnte, das thv napobixny dinhfjv, die Editorin Andrea Jordens warnt aber vor
genaueren, weil spekulativen Datierungsversuchen als grob in das 2. Jh. n.
Chr®.

(2) Nur die Papyri PAthen 28 und PGieUniv 545 enthalten den Zusatz, dass
die Leistung des duplum umgehend zu erfolgen habe — nopoyphuo. Beide ge-
wihren auch Ersatz der erlittenen Schiden (BAGBoc® bzw. PA&BN®"), dies ist
sonst nur noch in SB XIV 12105 (BA¢Bog) und PBabatha 17 (uetd BA&PBovg) zu
lesen.

(3) Die meisten Urkunden bedienen sich einer finiten Form eines Komposi-
tums von tivetv — ,,schulden, biien*. Vierzehnmal wird éxtiverv gebraucht, da-
bei wieder am hdufigsten in subjektiver Stilisierung: Gleich sechsmal in der er-
sten Person Futur Singular (éxteiom — ,,ich werde schulden)®®, dreimal in der 1.
Person Futur Plural (éxticopev — ,,wir werden schulden®)®. Daneben steht
dreimal die objektive Stilisierung éxticer — er/sie (?) wird schulden’, einmal
der Futur-Infinitiv éxticty’'. Das Kompositum émotive tritt hingegen in Sin-
gular und Plural der 3. Person des Imperativs auf (&rnoteicdro/dnoteicdrocov
— er soll schulden“’?/,sie sollen schulden“73), einmal als Infinitiv Futur
arnoteloely in Abhéingigkeit von dem Verbalausdruck dvayxn €oton — ,,es wird
notwendig sein“’. Je zweimal ist schlielich das Verbum &mo8186von” und
amoxabiotdvor® in Gebrauch, um die Rechtsfolge des vopog tdv mapabnidv
zu umschreiben.

(4) Auf den Nomos selbst wird in zweifacher Weise verwiesen: Entweder mit
dem bloBen Dativ (1&dt 1@V mo pankdy vopwt) oder aber mit dem durch ein
kotd priponierten Akkusativ des Nomos (koitd 1oV tdv mopofnkdv vopov ,

stro caso lo spazio permette a mala pena un semplice koTo. TOV vOpov (ovviamente t@v
nopobnkdv).«

Roth (1970) 80.

Jordens (1998) 110-111.

PGieBUniv 545.

PAthen 28.

PLips 11 143; POxy 2677; POxy 1039; PLond 943; POxy 3134; PSI VI 699.
PGie8Univ 545; PLond 943; PRyl 662.

PTebtWall 9; BGU XI 2042; BGU III 729.

PLouvre I 17.

PAthen 28; PLond 298; SB XIV 12105.

BGU III 856.

SB XVI 12180.

StudPal XX 45; PIFAO III 1.

PLouvre II 110; SB XXIV 15881.
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zweimal”’ kot OV vopov 1@V Topadnkdv). Dem bloBen Dativ, dessen Ver-
wendung der Sprache der friitheren, aber auch der zeitlich jiingsten Urkunde(n)”
entspricht und der insgesamt fiinfmal belegt ist’’, stehen 19 Belege der Akkusa-
tivkonstruktion gegeniiber™’. Hiervon weisen PTebtWall 9, PLouvre I 17 und
PIFAO III 1 als Besonderheit auf, dass der zum vopog gehdrende Artikel weib-
lich ist, also: koto, v @V mopodnkdv vouov. Dies hat der Herausgeber mit
einer Ergiinzung dixnv te kol vopov zu erkliren versucht®!, Modrzejewski mit
einem Zusatz niotiv®. Jordens geht eher von einer bewussten Abgrenzung zum
in den Urkunden so hiufig verwendeten und unterschiedlich konnotierten Wort
vouog aus, etwa im Sinne eines ambivalenten Geschlechts, dessen Wortbildung
sich auch aus der lautlichen Nihe zu den Feminina vdcog und vijcog erkldren
konnte™.

(5) Alleine siebenmal wird der Verweis auf den véuog durch ein dixolo0Bog —
»gemal, zufolge* verstiarkt®,

(6) Eingeleitet wird die Formel zumeist von einem Konditionalsatz: Dieser
lautet in den sieben frithesten Belegen €dov 8¢ un dmoddt — ,,wenn ich es dir
nicht zuriickgebe* (davon viermal mit Verweis auf die Abmachung - ko8¢
Yéypamtan)®® bzw. i 8¢ uf — ,,wenn nicht**’.

(7) Alle 25 Urkunden haben vertretbare Sachen (Geld oder Getreide) zum Ge-
genstand®®.

Es fdllt auf, dass iiber die Jahrhunderte die Formulierung in ihrer Grundstruktur
unverindert bleibt, dass etwa aus der Wahl des Verbs éx- oder dmo- tivewv nicht auf
eine sehr frithe oder sehr spite Datierung der Urkunde geschlossen werden kann.
Das Gleiche gilt fiir die Verwendung des Dativs oder Akkusativs von vopog. Offen-
sichtlich ist die Tatsache, dass die wortliche Erwdhnung der Rechtsfolge, ndmlich
der strafweisen Leistung der doppelten Verwahrungssumme nach dem 2. Jh. n. Chr.

71
78
79
80

81
82
83
84

85

86
87

88

BGU XI 2042; PBabatha 17.

PRyl 662.

PAthen 28; PGieSUniv 545; BGU III 856; SB XTIV 12105; PRyl 662.

PTebtWall 9; BGU XI 2042; PLond 298; BGU 1II 729; PLips II 143; SB XVI 12180;
POxy 2677; PLouvre I 17; POxy 1039; BGU II 637; PLond 943; StudPal XX 45; POxy
3049; POxy 3134; PIFAO III 1; PSI VI 699.

J. G. Keenan in der Erstedition des P.Tebt.Wall, zitiert nach Jérdens (1998) 113-114.
Modrzejewski (1977) 720.

Jordens (1998) 113-114.

PAthen 28; PGieBUniv 545; BGU III 856; SB XIV 12105; PLouvre I 17; PRyl 662; SB
XXIV 15881.

PTebtWall 9; PAthen 28; PGieBUniv 545; BGU XI 2042; BGU III 856; PLond 298; SB
XIV 12105.

PGieBUniv 545; BGU III 856; PLond 298; SB XIV 12105.

PLips II 143; POxy 2677; POxy 1039; POxy 3049; POxy 3134; PSI VI 699; dhnlich
PRyl 662.

Einzig in BGU III 729 sind aulerdem noch Frauengewinder und Schmuck mit {iberge-
ben.
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nicht mehr aufscheint. Auch die zusitzliche Erwéhnung des Schadenersatzes und der
Unmittelbarkeit des Eintritts der Rechtsfolge (rapoypfipo) finden sich nur in frithe-
ren Belegen, letzteres nur im 1. Jh. n. Chr. Dazu kommt, dass in spiteren Urkunden
die Palette der verwendeten Verben erweitert und vermehrt auf die konkrete Riick-
leistung selbst (modidévar, dmoxabictdvor) anstelle des abstrakteren Terminus
tivew rekurriert wird.

Immerhin lassen sich geringfiigige lokale Eigenheiten der Formulare ausma-
chen: So ist etwa fiir die sechs aus dem Oxyrhynchites stammenden Urkunden aus
dem 2. Jh. n. Chr. ausnahmslos die Formulierung €1 8¢ un, éxtelcm 6ot KorTd TOV
1@V mopadnkdv vopov belegt®. Dies erfahrt durch POxy 2677, einem Vertragsmu-
ster, das genau diesen Wortlaut aufweist, seine Bestétigung.

Dem steht als typisch fiir das 1. Jh. n. Chr. (bis 129 n. Chr.) o 8¢ un drodin
koBo yéypomton, éxticel / dmoteicdtm ™y mapafikny SitAfiv kot OV T AV
nopobnkdv vopov gegeniiber, ein Formular, das sich etwa hiufig in den Belegen
aus dem Arsinoites ausmachen lisst™.

Soweit eine erste Statistik. Das Formular der Paratheke weist neben dem vopog
v mopobnkdv typischerweise auch Bestimmungen wie die dxivéuvog-Klausel,
womit die Gefahrtragung ginzlich auf den Depositar abgewilzt wird (&xivduvov
novtOg KivdOvov) oder Bestimmungen zur Begiinstigung des Gldubigers in einem
allfilligen Prozess (&vev mdong vrepBéceng kol evpnothoyioc) auf’. Als unmit-
telbare Rechtsfolge des vopog 1dv mopobnkdv muss — dem Wortlaut nach — fiir das
1. und 2. Jh. n. Chr. auf jeden Fall zumindest die strafweise Zahlung des duplum
verstanden werden’® — und nur dies soll hier untersucht werden.

Schon Diill hat in seinem 1948 publizierten Beitrag ,,Zum vielfachen Wertersatz
im antiken Recht” das duplum auch als typisch griechische Vertragsstrafe charak-
terisiert™, leider ohne dabei Bezug auf den vépog tdv nopa®nkdy zu nehmen. Im
Zuge rechtshistorischer und rechtsvergleichender Analyse (unten 3.,4,5) soll nun
beleuchtet werden, ob beziiglich des duplum so etwas wie eine griechischrechtliche
Tradition ausgemacht werden kann. Dies wird unter drei Gesichtspunkten
geschehen, ndmlich (1) der Frage, welche Rechtsfolgen in den griechischen Rechten
fiir die Nichtriickgabe einer Paratheke vorgesehen waren, (2) inwieweit das duplum
dabei eine Rolle spielt und schlielich (3) in welchen Rechtsquellen sich eine solche

% PLips IT 143; POxy 2677; POxy 1039; POxy 3049; POxy 3134; PSI VI 699; dhnlich
PRyl 662.

% PTebtWall 9; PAthen 28; PGieBUniv 545; BGU XI 2042; BGU III 856; PLond 298; SB
XIV 12105; PLouvre I 17.

°l' Zu diesen Klauseln vgl. Herrmann (1966) 418-421.

2 Vgl. Roth (1970) 59; anders nehmen Geiger (1961) 18 A. 67, Herrmann (1966) 420 oder
Jordens (2005) 74 dabei die Gesamtheit aller Klauseln an, die sich auf das Depositen-
recht beziehen.

% Diill (1948) 229.
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Regelung findet. Nur eine Kombination dieser Komponenten bdte ja einen dem
vopoc 1oV mapafnkdy vergleichbaren Tatbestand.

3. Die Para(kata)theke’: Rechtsfolgen der Riickgabeverweigerung

Die Paratheke oder Parakatatheke® leitet ihren Namen vom ,,Nieder- oder Daneben-
legen® einer Sache her. Das griechische Wort steht fiir eine Vielzahl von Rechtsge-
schiften, denen nach Simon folgende grundlegende Elemente gemein sind: (1) Das
Anvertrauen einer Sache oder Person in die Obhut eines anderen auf Grundlage
eines Sicherungsbediirfnisses des Anvertrauenden, (2) die Treuepflicht und (3) die
Riickgabepflicht des Empfingers”®. Weiters zeichnet sich die Paratheke — etwa im
Unterschied zum Darlehen — durch die (4) jederzeitige Riickforderbarkeit des Ver-
wahrgutes durch den Deponenten aus.

Schon in frithesten Belegen wird als Grundkonzept der Paratheke das Vertrauen
des Hinterlegers auf die Treuepflicht des Verwahrers ersichtlich: Gerade das
zentrale Problem des Verwahrungsverhéltnisses ist die Frage, was passiert, wenn
man die unentgeltlich zur Verwahrung gegebene Sache von seinem Gegeniiber nicht
mehr wiederbekommt. Bereits den ,,Sieben Weisen™ wird der Spruch mopokoto-
Oy AoPav Sikoimg dnddog — ,,wenn du anvertrautes Gut genommen hast, gib es
rechtmiBig zuriick”’ zugeschrieben. Demokrit betont, dass es nicht notwendig sei,
den riickstellenden Verwahrer zu loben, sondern vielmehr, den nicht riickstellenden
Verwahrer zu tadeln”, Tsokrates hebt die Bedeutung bereits des Anvertrauens von
Worten hervor’, und Aristoteles urteilt, dass die Verletzung einer Verwahrung
schlimmer sei als die eines Darlehens, weil erstere ihre Basis in dem Vertrauen auf
die Redlichkeit des Partners habe'®.

% In den Quellen sind beide Schreibweisen tradiert, die Papyri sprechen von der Paratheke,

literarische und inschriftliche Quellen von der Parakatatheke.

% Vgl. zur Paratheke: Mitteis-Wilcken (1912); Hellebrandt (1949); Frezza (1954); Kiefling
(1957); Erhardt (1958); Kastner (1962); Simon (1965); Herrmann (1971); Klami (1986);
Rupprecht (1994); Thiir (2000); Scheibelreiter (2008).

% So Simon (1965) 55-56.

Pittakos v. Mytilene, vgl. Stob. Anth. 3,1,94. Variationen dazu lauten mopocotoffxnv

AoBovto dmododvor (Diog. Laert. 1,78) und nopokortafixny dmddoc.

% Demokrit fr. B 265 DK.

Isokrates 1,22: MaAAov thpet 10ig TdV Adyov | T0g TOV xpnudtov Tapoketobikog:

8¢l yop tovg dyalBovg Evdpog tpdmov Sprov mictdTEpov aivesBot mapeyouévoug .

Ipoonkety Nyod T0lg mOVNPOIC dmiotely, Domep T01g xpNoTolc mioTevely. Iepl tdv

dmoppfitov undevi Aéye, TNy éav Opoing cupeépn 10¢ Tpdeig srondobot ool te T

AéyovTt kdkelvolg Tolg GkoVOVGLY.

190 Aristot. Probl. 29,2: & pév odv v mopokatadikny dmootepdv oilov ddikel: 00delc
yop mapokototiBeton un miotedwy. — Wer eine Parakatatheke vorenthilt, tut einem
Freund Unrecht, denn niemand hinterlegt (etwas), ohne zu vertrauen. Vgl. zu Aristoteles
weiter Aristot. Rhet. 1383b; Aristot. Eth. Nik. 1160a5.
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Herodot'"" berichtet von dem ungetreuen Verwahrer Glaukos, der schon fiir die
versuchte Riickgabeverweigerung gottlicher Strafe anheim fiel, dieses Motiv
begegnet auch bei Plutarch'®, Konon'® und Stobaios'**.

Aeclian weil3 gar noch Schlimmeres von dem Bakchos-Priester Makareus aus
Mytilene zu berichten, der dem Hinterleger nicht nur die Riickgabe verweigert,
sondern ihn abgeschlachtet und statt des Verwahrguts vergraben habe und hierauf
mit der Ausrottung seiner Familie bestraft worden sei'”. Alle diese Zeugnisse lassen
die Vorstellung eines in besonderer Weise auf Vertrauen basierenden, unentgelt-
lichen Rechtsgeschiftes erkennen'®.

Bereits antike und byzantinische Autoren sprechen nun von vépou iiber die
Verwahrung:

Michael von Ephesos'®”’ nennt einen vépoc, demzufolge der untreue Verwahrer
mit Atimie bestraft worden wire: 0 pév yop vépog xaBdlov kededer OV M
Gmod1ddvra v mapakotadikny dtipov elvat, ...'%. Zwar ist Atimie als Sanktion
der Nichtriickgabe — anders als die infamia beim romischen depositum — nicht
gesichert'”, unschwer ldsst sich hinter diesem Zitat jedoch der Gedanke mopo-
korefnxkny Aafov dikaing dnddog erkennen.

Den entgegengesetzten Fall schildert — wenn auch als historisch fragwiirdige
Quelle — Aeclian. In Stageira und iberall in Griechenland habe es den vdpog
gegeben: 0 un xotéBov (gnoi), un AMduPave (Was Du nicht hinterlegt hast, das
fordere / nimm nicht).'"’ Die Formulierung ,,in Stageira und iiberall gab es den
griechischen Nomos*“ deutet — im Gegensatz zu der Annahme von Erhardt''' und
Roth''? — allerdings eben gerade nicht auf eine konkrete gesetzliche Norm.

Vielmehr beschreiben diese beiden Rechtssdtze jene typischen Konflikt-
situationen, die im Rahmen eines Verwahrungsverhéltnisses auftreten konnen: Das
Verweigern der Herausgabe anvertrauten Gutes (Verfehlung des Depositars) und das
haltlose Beschuldigen einer Veruntreuung (Verfehlung des Deponenten). Die Rege-
lung dieser beiden Grundsachverhalte, die in Folge — als Prinzipien des Depositen-

T Hdt. 6, 86; vgl. dazu Scheibelreiter (2008).

192 plut. Moralia (de sera num vind. 11 p) 556d.

193 Konon (FrGrHist 26 F38).

1% Stob. 3,28,21.

105 Aelian VH 13,2. Makareus wird schlieBlich verhaftet, gefoltert und stirbt.

1% Vgl. dazu auch Rupprecht (1967) 46.

1% Michael von Ephesos zu Aristot. Eth. 5, 67.

198 Roth (1970) 92.

199 ygl. Hellebrandt (1947) 1191.

19 Aclian VH 3,46: Ztoyeipttdv vopog ovtog kod mévin EAAnvikde. & un xatéBov gnot,
un AdpPove.

"1 Erhardt (1958) 49 A. 33. 78; Erhardt (1959) 484.

12 Roth (1970) 92.
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rechts — Verwahrungsgesetze (VG) I und II bezeichnet werden, begegnet etwa schon
im jiidischen Recht in Exodus 22,8'".

Auf Basis dieses Rechtsverstindnisses gilt es, das Augenmerk auf gesatzte
Normen zur Parakatatheke im weiteren Sinn — romischrechtlich formuliert /eges
publicae und leges privatae — zu legen. Angesichts der archaischen Strenge von VG
I und VG II wére es nicht verwunderlich, dass eine materiell schwerwiegende
Sanktion wie die des duplum'"* als Rechtsfolge fiir eine begangene oder behauptete
Veruntreuung normiert worden wire. Dies entspricht etwa auch der — erstmals fiir
Solon'" als Sanktion belegbar — poena dupli fiir Diebstahl, dem der Veruntreuungs-

tatbestand nahesteht''®.

4. Rechtsfolgen der Riickgabeverweigerung in Einzelbestimmungen

4.1. Gortyn, IC IV 41 3,7-16

Die erste — greifbare — gesetzliche Regelung fiir die Verwahrung befindet sich im so
genannten 2. Gesetz von Gortyn, IC IV 41; 7-17:

ol xo. teT- Wenn einer dem, der ihm einen Vier-
poamog 0\’,\’[1]9,\Oc Top- fuBler oder Gefliigel anvertraut hat,
xatab[e]uévor { kpn- diese Tiere — sei es, dass er sie entlie-

cdpevog | [GA]Aon de-
kodue[volg um vovart-
0¢ € avt[ov & ]modop-
nv, 10 &[rA]oov kotos-
tacel. ol 8[¢ «' é]mi tan
Sixou [uo]Atov éxcov-
vioeta, el kot- Polis bezahlen ...
octoc] ot ko Béunu moAL

hen oder auf andere Weise erhalten hat
— nicht zuriickgeben kann, soll er den
einfachen Wert erlegen. Wenn er aber
bei dem Gerichtsverfahren ableugnet,

soll er das Doppelte erlegen und der
117

Bereits Beauchet''® hat hier einen Zusammenhang zu dem duplum als Strafe fiir
Veruntreuung in spiterer Zeit hergestellt, und ihm folgten Lipsius''’®, Mitteis-
Wilckenlzo, Koschakerm, Hellebrandtm, KieBling123 s Roth'?* und Thiir-Taeuber'?.

'3 Vgl. dazu unten 5.

"4 Vgl. etwa dazu auch Koerner (1993) 383.

15 Demosthenes 24,105 (=fr. 23d Ruschenbusch).

1 Schon Partsch (1909) 83-85 hat fiir die — in romischrechtlichen Kategorien gesprochen —
»~Realvertrdge™ im griechischen Recht einen deliktischen Ursprung vermutet. Der Voll-
standigkeit halber sei erwéhnt, dass auch im klassischen romischen Recht der Bruch ei-
nes Verwahrungsvertrages, Veruntreuung, als furtum qualifiziert wurde; dazu und zum
deliktischen Ursprung des depositum vgl. Scheibelreiter (2010).

"7 Ubersetzung nach Koerner (1993) 382-382.

'8 Beauchet (1897) 329.

"9 Lipsius (1905) 738.

120 Mitteis-Wilcken (1912) 258.

121 K oschaker (1917) 22.

122 Hellebrandt (1949) 1190.
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Metzger wollte aufgrund des untypischen Verwahrguts — vierfiiige Tiere und
Vogel — das moprxotoBdepévor weniger als ,,verwahren im technischen Sinne
verstehen denn als untechnisch ,,iibergeben‘ oder sogar ,,verpfanden® des jeweiligen
Tieres'*®. So spricht auch Davies von dem ,,return of animals pledged as security*'?.
Das Problem der Zuordnung des nopxotafepévor zu einem Rechtsgeschift ist aber
nicht liberzubewerten: Gerade die Parakatatheke ist ein weit gefasster Tatbestand —
weiter als etwa der romischrechtliche Vertragstyp des depositum; zu sehr katego-
risierendes Denken ist hier fehl am Platz. Auch werden mit der Leihe (xpnodipevoc)
und einer Ubergabe zu anderem Zweck (dAAG1 dexodyevoc, was von Koerner als
Verpfandung gedeutet wird'?*) zwei speziellere (Unter-) Arten der Ubergabe geson-
dert angefiihrt'”. Als Tatbestandsmerkmal ist jedoch vor allem relevant, dass ein
Gut in die Obhut einer Partei {ibergegeben (umschrieben mit dem noprotefepévor)
und dann als Sanktion fiir das Ableugnen dieses Vorganges im Prozess ein
Mehrfaches als Strafe (SurAel) angedroht wird. Mit Krinzlein'** wird hier also wohl
auch von einer Pflicht zur ,,Verwahrung® gesprochen werden konnen. Und gerade
diese Pflicht zu verletzen verbietet die Bestimmung dem Ubernehmenden.

Damit liegt ein erstes Spezialgesetz'’' vor, das den Sachverhalt des vopog t@v
nopobnkdv zum Regelungsgegenstand erhebt. Freilich ist der Tatbestand von IC IV
41 3,7-17 differenzierter und weist auf einen prozessualen Hintergrund: Nur im
Falle der Ableugnung (ot ... éxkcavvioeton) eines verwahrten Tieres im Prozess hat
der Verwahrer das duplum herauszugeben; scheitert die Riickerstattung deshalb,
weil der Verwahrer aus einem anderen Grund zur Riickgabe nicht in der Lage ist (un

Vovordg €1 ooV amodduny), so schuldet er bloB das simplum'>*.

4.2. Athen
Fir Athen fehlt ein solcher unmittelbarer Beleg. Ungeachtet dessen hat Lipsius
formuliert: ,,Doch darf man bei der Schirfe, mit der Veruntreuung eines Depositum
von der oOffentlichen Meinung gerichtet wurde, es wahrscheinlich finden, dass in
Athen ebenso wie in Gortyn seine Ableugnung mit der Bufle des duplum geahndet
wurde.«'¥

123 KieBling (1957) 70.

124 Roth (1970) 75.

125 Thiir-Taeuber (1994) 179 A. 149.

126 Metzger (1973) 97-98.

127 Davies (2005) 307.

128 Koerner (1993) 382.

129 Koerner (1993) 382-383.

139 ygl. Krinzlein (1963) 115.

131'So schon Mitteis-Wilcken (1912) 258; Hellebrandt (1949) 1190; Hélkeskamp (1999)
125.

132 Vgl. dazu schon Wlassak (1965) 110; weiters vgl. Metzger (1973) 99-100.

133 Lipsius (1905) 758.
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Ebenso riumt Paoli zwar ein: “mancano in proposito notizie precise”'**,

dennoch folgt auch er der Annahme von Lipsius. David Cohen meint schlieBlich — in
Anlehnung an Hans Julius Wolffs Theorie iiber die 8ixn PA&GPnc'™ — lapidar
beziiglich der dixn mopoxatadfxne: ,,The remedy was either simple or double
restitution“'*®. Da der Verwahrungsvertrag Gegenstand einiger Prozessreden ist,
sollten sich diese Behauptungen leicht verifizieren lassen konnen.

Streitgegenstand der demosthenischen Reden'’’ fiir Phormion (Demosth. 36)
und fiir Stephanos I (Demosth. 45) sind 11 Talente, die Phormion, der ehemalige
Sklave und Geschéftsfithrer des Pasion, nun Péachter von dessen berithmtem
Bankhaus, als Parakatatheken verlichen haben soll'*®. Im gegebenen Zusammenhang
fehlt jegliche Erwéhnung einer poena dupli: Die Summe, die als Parakatatheke von
Phormion angelegt worden ist, belduft sich auf 11 Talente'*’, die Forderung gegen
Phormion ebenfalls. Klagsgegenstand sind allerdings nicht die Parakatatheken
selbst, die Phormion mit Dritten abgeschlossen hatte, sondern die von Apollodoros,
dem Sohn des Pasion, behauptete Veruntreuung dieses Geldes'.

Im Trapezitikos des Isokrates'®', einem Prozess, der gegen Pasion und sein
Bankhaus gefiihrt wird, verlangt ein junger Bosporaner von Pasion die Herausgabe
einer Parakatatheke. Das Hauptgewicht der Rede ist jedoch auf die Unehren-
haftigkeit des Ableugnens bzw. des unbegriindeten Einforderns einer verwahrten
Summe (also wieder VG I und VG II) gelegt'?. So wird auch héchstens die Frage
nach der Verzinslichkeit der Paratheke, nicht aber nach deren genauem Wert oder
einem strafweise zu entrichtenden duplum thematisiert'”, und es bleibt mit Thiir
festzuhalten: ,,Fiir die materielle Gestalt der Paratheke gibt die Rede wenig her.*'**

134 paoli (1957) 495.

135 Vgl. dazu Wolff (1943), insbes. 323-324; ausfiihrlicher dazu sogleich unten.

136 Cohen (1983) 22. und insbes. A. 29.

137 Gleich acht Reden des Corpus Demosthenicum nehmen auf Prozesse Bezug, die um den
Nachlass des GroB3bankiers Pasion gefiihrt wurden. Es sind dies die Reden Dem. 36 und
45 und die Reden (Dem.) 46, 49, 50, 52, 53 und 59.

B8 Dem. 36,5-6.13; 45,29.31.32-33. Zur genauen Darstellung des Sachverhalts siche Beyer
(1968).

13 Phormion hatte aus staatsbiirgerschaftsrechtlichen Griinden — als Nichtathener hitte er
die Sicherheiten der Schuldner nicht einlésen konnen — Pasion zu seinem Schuldner ma-
chen miissen, vgl. Dem. 36,6. Also bestitigt es auch der mehrfach in Dem. 45 genannte
Zusatz beziiglich eines Pachtvertrages: évdexa tdhov' 6 mothp dpeilwv eig tog mopo-
xotaffog (vgl. Dem. 45,29,4-6. 31,4-9. 32-33,1).

10 Beyer (1968) 15-18; freilich fordert Apollodorus 20 Talente (Dem. 36,3), was auf eine
Verzinsung der 11 Talente hindeuten konnte, vgl. Beyer (1968) 17.

4! Isokr. 17.

142 1sokr. 17,1.9.18.45,4.50,2.56,5; vgl. dazu schon Klami (1969) 30.

43 Vgl. etwa Thiir (1971) 169.171-172.

' Thiir (1971) 168; zum Tatbestand der Parakatatheke in Isokr. 17 vgl. auch Mummenthey
(1971) 74.



362 Philipp Scheibelreiter

Die 21. Rede des Isokrates gegen Euthynous nun ist einer 8ixn moporkortofiieng
gewidmet'”’: Nikiog yop obto0l, (...), tplod¢ tdhavta dpyvpiov EvOHVE
eUAGttey Edmkev, avtogd ' eig dypov EABovV dtato. OV mOAAD 8¢ xpdve
VYotepov Povddp evog éxmhelv dmfoe tépydplov: EvBOvoug 8¢ td pev 8o
éhavto amodidmat, tod 8¢ tpitov #Eapvog yiyvetar. AAAo pev odv 00SEV eiye
Nikiog év 1® 101e pdve motficot, Tpocidy 88 Tpdg TV Emtndeiovg EvekdAet
kol Euéugeto kol Edeyev o memovBag em. Kaitor obtm t00tdv 1€ mepl moAdod
érotelto kol 10 kobestdro, £poPelto, dote moAL dv Bdttov dAiywv otepnBeic
goronnoey 1) undev dnorécog évekddecey.

Nikias hinterlegt bei Euthynous 3 Talente, dieser tibernimmt sie zur Bewahrung.
Als Nikias die 3 Talente kurz darauf herausverlangt, wei3 Euthynous nur mehr von
2 Talenten und leugnet den Erhalt eines Dritten ab'*®.

Ahnlich verhilt es sich mit der bei Dionysios von Halikarnassos tradierten 32.
Rede des Lysias: Dort wird ein gewisser Diogeiton beschuldigt, unter anderem 5
Talente unterschlagen zu haben, die bei ihm von seinem Bruder Diodotos zugunsten
von dessen Kindern hinterlegt worden waren'”’. Auch hier steht vor allem die
Schande (gegeniiber den Gottern)'*, eine Parakatatheke abzuleugnen (o¢ étoéAunce
o pév #€apvog yevésBor)'* im Mittelpunkt.

Von einem duplum, das die leugnenden Verwahrer Euthynous bzw. Diogeiton
eventuell hitten zahlen miissen, ist nichts zu lesen.

Das — schon von Wlassak'*® beanstandete — Fehlen des duplum als Sanktion fiir
Veruntreuung in attischen Prozessreden'>’ konnte sich auch aus deren genus
erkldren, da oft der Ausgang der Prozesse nicht bekannt ist. Aber auch Verweise auf
konkrete Verwahrungsgesetze gibt es in den Reden keine.

Gleiches gilt fiir die platonischen Nomoi, die sich — obwohl eine fiktive
Rechtsordnung darstellend — an geltendem Recht ihrer Zeit orientieren'**: Hier
scheint die Sanktion eines doppelten Ersatzes zwar mehrfach auf, die Verwahrung
fehlt in dieser Liste freilich'>.

" Tsokr. 21,2-3.

146 Vgl. dazu auch Mummenthey (1971) 74-75.

7 Lys. 32,5.

148 1ys. 32,13,3.

149 1ys. 32,20,1.

150 Wiassak (1965) 110.

'In weiteren Belegen der attischen Redner wird die Parakatatheke als geheiligte
Verpflichtung vor allem metaphorisch verwendet — vgl. dazu Dem. 21,177.4. 25,11 und
(Dem.) 59,76,6; fiir das Anvertrauen von Geheimnissen und Ahnlichem vgl. Isokr. 1,22.

132,80 wird Platon in die rechtsvergleichenden Uberlegungen Theophrasts einbezogen, z.B.
in Theophrast Nomoi Fr. 650 F. = fr. 21 Szegedy-Maszak (=Stob. 4.2.20); vgl. dazu wei-
ters etwa Ruschenbusch (2001).

'3 Diill (1948) 214-216 hat die duplum-Strafe fiir Diebstahl (Plat. Nom. 9,857a; 12,954b),
Schidigung wegen Gewalttatigkeit (Plat. Nom. 11,914e ), Betrugs (Plat. Nom. 11,9364d),
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Wenn also materiell nicht fassbar, so ist das duplum vielleicht aus dem Prozess
zu erkldren — aus der oben bereits angesprochenen dixn BAGPng: In einer von Hans
Julius Wolff angeregten Dissertation zu dieser Klage kommt Mummenthey zu dem
Ergebnis, dass sich der weite Begriff der BAGPn als ,jedes rechtswidrige oder
beeintrachtigende Verhalten, sei es gegen Vermdgen, die Person, die staatliche
Ordnung oder sonstige Rechtsgiiter gerichtet* definieren lasse'*. Im Unterschied
zum romischen Recht und dem ihm eigenen Aktionensystem dienen im Recht
Athens die Klagsnamen aber nicht als streng formale Anspruchsgrundlage, sondern
bloB einer Individualisierung des jeweiligen Anspruches'”. So sei auch die &ixn
nopokotadnkng nur als eine Unterform der 8ikn BA&Png zu verstehen. Das erklire
sich wiederum aus dem griechischen Vertragsrecht und dem ihm zugrundeliegenden
Haftungsmodell der ,,Zweckverfiigung®, wonach jeder Versto3 gegen cine vertrag-
liche Abmachung nicht einen vertraglichen Anspruch auf Leistung, sondern auf
deliktischen Schadenersatz des geschidigten Vertragspartners auslose'>
they folgert also: ,,Die Vorenthaltung einer nopaffxm erfiillte als vermdgensschi-
digendes Verhalten ebenfalls den Tatbestand der PAGBN.“">” Die Haftung fiir BAGBn
sah nun ein strafweises duplum des Schidigers vor, wobei dhnlich dem Gesetz aus
Gortyn zwischen fahrlissigem und vorsitzlichen Schidigen unterschieden wird'*® —
so differenziert Demosthenes'™: mp®dtov pév toivuv ol mep 1 thig PAGBNG obrot
vopot Tavteg, v' éx tovtov Gpmpat, av pev exav PAdyn, dithodv, av &' dxav,
amAodv 10 PAGPog kedebovoty EkTively.

Die deliktische Haftung des ungetreuen Verwahrers ging somit in Athen in
duplum, wenn er wider besseres Wissen das Verwahrgut vorenthalten und so den

Hinterleger geschidigt hatte'®.

. Mummen-

4.3. ISardes 7,1,1

Der grofen Inschrift einer Wand des Artemistempels in Sardes, die Buckler und
Robinson erstmals 1912 im American Journal of Archeology verdffentlicht haben,
ist folgender Sachverhalt zu entnehmen: Ein gewisser Mnesimachos iiberldsst,
bedriangt von den Tempelbeamten des Artemistempels, eine Parakatatheke von 1325
Stateren Goldes zuriickzuzahlen, dem Artemistempel ein groBeres Gebiet Land,
dessen Dorfer und Gemeinden genau aufgefiihrt werden (Col. I). In einem zweiten
Abschnitt der Inschrift (Col. IT) werden Vertragsstrafen festgelegt.

Amtsmissbrauch (Plat. Nom. 8,846b), Korperverletzung (Plat. Nom. 9,878c) oder
»Widerstand gegen die Staatsgewalt™ (Plat. Nom. 8,844d) nachgewiesen.

'3 Mummenthey (1971) 42.

'35 Mummenthey (1971) 26-34.

156 vgl. dazu Wolff (1957).

7 Mummenthey (1971) 73 A. 202.

158 Mummenthey (1971) 84-85.

" Dem. 21,43.

10 Als Fall der Verwahrerhaftung in simplum versteht Mummenthey (1971) 84-87 die in
Dem. 52 belegte dixn dpyvpiov.
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Der Text weist eine groflere Liicke jeweils am Beginn von Colum. I. und II. auf,
allein seine Datierung ist viel diskutiert worden'®'.

Im gegebenen Zusammenhang interessiert vor allem die Interpretation des
Sachverhalts: Mnesimachos hat 1325 Statere Goldes als Parakatatheke des Tempels
der Artemis. Als die Tempelbeamten die Herausgabe des Geldes begehren, kann er
nicht leisten (Col. 1, Z. 2-4): ére1dn viv ol veonolot 0 xpvoiov Thg | [ropokato-
B7]knc 10 Thg Aptéuidoc dmontodoty mop' €uod, €y 8¢ ovk Exm tdlev dmoddon
a07101¢. ,,Da nun die Tempelbeamten das Geld aus der Parakatatheke der Artemis
zurlickverlangen von mir, ich aber nicht weill, woher ich es ihnen zuriickerstatten
soll.«

Dem Wesen der Parakatatheke entspricht es, dass die hinterlegte Sache jederzeit
zuriickgefordert werden kann'®®. Gemi$ der Inschrift muss Mnesimachos wegen
Nichterfiillung der Leistung eine Sicherheit stellen und tiberantwortet dem Tempel
die genannten Liegenschaften'®. Buckler-Robinson vermuten dazu noch die poena
dupli: ,,The deposit-loan made to Mnesimachus was doubtless accompanied by a
written agreement providing that on his failure to repay the 1325 staters his property
should be liable to execution for twice that amount ...«'**

Die Ubertragung der Immobilien zumindest in den Besitz des Tempels deuten
Buckler-Robinson als sicherungshalber vorgenommene npdocic éni Avoel des
Mnesimachos'®. Diese Interpretation ist angesichts des Textes nicht unproble-
matisch, schlieBt dieser doch eine AMo1ig ausdriicklich aus (Col. II, 2: unkétt drnold-
cacBor)'®. Weiss vermutet eine pfandrechtliche Besicherung der Verwahrung'®’,
Atkinson hat versucht, einen zwangsweisen Verkauf des Landes durch Mnesi-
machos an den Tempel zu konstruieren'®®. Debord'® und Billows'” haben eine
unverzinste Parakatatheke angenommen, deren Riickzahlung mit dem Land be-

sichert war.

181 So haben Buckler-Robinson (1912) 26 die Inschrift urspriinglich in das ausgehende 4. Jh.
datiert, dies in Buckler-Robinson (1932) 5 revidiert und als terminus ante quem fiir das
Original der in Abschrift erhaltenen Inschrift 250 v. Chr. angenommen. Atkinson (1972)
62-66 argumentiert fiir eine Datierung um 214 v. Chr. Demgegeniiber votieren Debord
(1982) 244-251 und Billows (1995) 137-145 wieder fiir das Jahr 306 v. Chr.

162 ygl. dazu schon Kastner (1962) 13-15 und schon oben unter 3.

' Der Akt der Ubertragung bzw. ein dies bezeichnendes, entsprechendes Verb fehlt in der
Urkunde.

164 Buckler-Robinson (1912) 60; ihnlich auch noch Buckler-Robinson (1932) 4-5.

195 Buckler-Robinson (1912) 17; Buckler-Robinson (1932) 4.

166 vgl. so schon Atkinson (1972) 54-55; Billows (1995) 140.

17 Weiss (1923) 440.

168 Atkinson (1972) 58-61; dagegen etwa Billows (1995) 140.

1 Debord (1982) 244-251.

170 Billows (1995) 141-142.
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Tatsache ist, dass Mnesimachos dem Artemistempel die Liegenschaft {iberlésst,
da er die Parakatatheke nicht herausgeben kann. Dabei werden weitere Vertrags-
strafen vereinbart'”":

Nach der allgemeinen Klausel iiber die Unauflosbarkeit des Vertrags (un0ev-
dmoldoacBot) verpflichtet sich Mnesimachos samt seinen Nachfahren zur
BePaimoig gegeniiber dvtimolobuevor (xod édv tig éumotfiton — €EalAdEouev).
Fir den Fall, dass er diese Gewihrleistungspflicht unterlassen (£&v 8¢ um
BePoidowuev) oder auf andere Art vertragsbriichig werden (7} mopd tThv cvyypoenv
nopoPoivouev-oikétog onovtag ) wiirde, werden kumulativ vier Sanktionen
vereinbart:

1) Der Tempel, im Besitz des Landes, soll selbst dariiber prozessieren (eig td.

Aptéudog éxétmoav — BodAwvian)

2) Mnesimachos und seine Nachkommen miissen dem Artemistempel 2650

Statere Goldes, also das duplum von 1325 (xai éyd — dioyidiovg e€akociong

nevinkovia) zahlen

17

ISardes 7,1,1 (Col. 11, Z. 1-12):

[~ ——c.16— — — unB]e[v éEéotw unlte €uol unte [toic éuolg éxydvorg uitle [- —c.10— -] |
unte A <A>ot unBevi unkétt dnoddoocBor - kol édv Tig éumorfiton Vrép TIvog TV
Kopdv | 1dv kKAjpov |1 dngp 1@V dALov TOV Gde yeypouuévov yd kol ol fuot
£xyovot PePfoumoopey kol OV dvtmotovpevov | EEAAGE <o>uev, €av dE  un
BePordomuev §| mopd v cuyypogny topoPoivousy thvde yeypoupuévny 1P én[i] tog
KOO kKol ToVg KANPovg Kol o xmpior Kol Tovg oikétog dmavtag eig to Aptéutdog
gyétwoay, | kol ol vemmolol Vrgp o0tV Ekdikonovcbucay kol kpvécbwsoy mpog
100G Gvtimolovpévoug | ag v BodAmviat, kol éyd Mvnoinoyog koi ol éuol €kyovol
(’moreicousv elg 1<a> ’AprémSog I xpncof)g 810)(17»{01)@ ¢€okoolong Tevinkovia, Kol
unep OV yavnuom»v KOLI OV K(XpTEU.W | éav un Kapneucwth v éxelvol T £tet glg
00 Aptéutdog 6méGOL 0vY xpvmon GEwa M kol todTo 1 anochousv KoL TOV
olkodoun<pé>tov Kol eutevpdTov 1MV Thg Aptéudog fi GAAo 1L 8 11 Gv Tomcwoy |
8600V xpvoiov dEa fu Thy diav dmoddoopev, uéxpt 8¢ Soov Ul drodduev EoTm MUV
év nopokatadnrnt | téog dv dnov drodduev:

»(...) und weder mir soll es moglich sein noch meinen Nachkommen noch irgendjeman-
dem sonst es aufzulosen. Und wenn irgendjemand einen Anspruch erhebt auf ein Dorf
oder eines der Landlose oder auf etwas anderes der so aufgelisteten Dinge, dann werden
ich und meine Nachkommen Gewihr leisten und den, der sich widersetzt entfernen,
wenn wir aber nicht Gewéhr leisten oder diese geschriebene Vereinbarung iibertreten, so
sollen sie beziiglich der Dorfer und der Landlose und der Landereien und aller Sklaven
(alles) im Schatz der Artemis haben. Und die Tempelbeamten sollen dariiber prozessie-
ren und Schiedsspriiche erhalten gegen die sich Widersetzenden wie sie es wollen, und
ich Mnesimachos und meine Nachkommen sollen schulden gegeniiber dem Schatz der
Artemis 2650 Gold(stateren), und auch fiir der Erzeugnisse und Friichte. Wenn sie aber
nicht Frucht ziehen in diesem Jahr, werden wir dem Tempelschatz, wie viel an Gold dies
wert ware entrichten und fiir die Bauten und Pflanzen und alles andere was sie tun wie
viel dies an Gold wert ist, werden wir entrichten, und solange wir nicht entrichten, wird
es bei uns bleiben als Parakatatheke bis wir alles entrichten.
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3) Mnesimachos und seine Nachkommen miissen Ersatz fir die fructus

percipiendi dieses Jahres zahlen (xoi Drep TOV YevNUATOY — AnOdMGOUEY)

4) Weitere Ersatzleistungen des Mnesimachos und seiner Nachkommen fiir

unterbliebene Nutzungen an der Liegenschaft (xoi t@v oixodounudtov —

dmodmoouev)
Die gesamte Strafsumme soll schlieBlich bis zur vollen Abzahlung an den Tempel
als Parakatatheke bei Mnesimachos fingiert werden'”.

Schon Mitteis-Wilcken'” und Roth'™ haben das duplum als einen dem vépog
v mapodnkdy vergleichbaren Tatbestand interpretiert'””. Das Hauptaugenmerk
muss auf die Deutung der poena dupli gelegt werden:

Man konnte das duplum folgendermallen auf die Parakatatheke beziehen: Die
Nichterfiillung war mit der Leistung der Sicherheit getilgt worden. Wird diese
evinziert, so soll die bisher suspendierte Rechtsfolge in Kraft treten: Die Zahlung
eines duplum. So verstehen es auch Buckler-Robinson, die noch hinzufiigen: ,,The
contract of parakatatheke must at this period have been equipped with the same
penalty for non-payment as in the first and second centuries A.D., when the papyri
show that the defaulting debtor was liable for twice the amount of the original
loan.”'’® Da — genau kontrir zum Anliegen dieser Untersuchung — der vopog tév
nopobnkdv dazu bemiiht wird, um die Hypothese Buckler-Robinsons zu stiitzen, ist
dieses letzte Argument im gegebenen Zusammenhang jedoch wertlos. Vielmehr
muss darauf abgestellt werden, dass in Colum. IT 11 und 18 die jeweils strafweise zu
entrichtende Summe bis zu ihrer Leistung als Parakatatheke gelten soll: péypt 8¢
doov un dnodduev fotw &v éuol &v mapaxatadiknt kol év 1o1g énolg ékydvorg.
Damit wiirden die — fiir den Schuldner nachteiligen — Rechtswirkungen einer Para-
katatheke Bestandteil der Vereinbarung, zum Beispiel auch eine poena dupli'”’.

Neben Gortyn IC IV 41 3,7-16 und der athenischen dixn PAcpng wire mit der
Vertragsstrafe in ISardes 7,1,1 fiir den griechischen Raum somit ein zweiter Beleg
fiir die strafweise Entrichtung einer mopoxotadiin SitAf gegeben, diesmal freilich
aus der Vertragspraxis. Buckler-Robinson betonen diese Besonderheit: ,,... at the
date of our document some such penalty had been imposed by law, ... Tatséchlich
ist weder im Vertrag die Bezugnahme auf ein Gesetz zu erkennen noch ein solches
belegt.

"2 In einem weiteren Absatz (Col. II, Z. 12-18) wird festgehalten, dass im Falle der Eviktion
des Landes durch Konig Antigonos neben den zuletzt genannten Rechtsfolgen nur das
simplum an Artemis zu leisten sein solle — vgl. Buckler-Robinson (1912) 60; Atkinson
(1972) 53-54.

'3 Mitteis-Wilcken (1912) 258.

17 Roth (1970) 75.

'3 Mitteis hat die Herausgeber auch hinsichtlich der rechtlichen Qualifikation der Paratheke
beraten, vgl.: Buckler-Robinson (1912) 61 A. 2.

176 Buckler-Robinson (1912) 61; dhnlich argumentieren Buckler-Robinson (1932) 5.

177 Vgl. Buckler-Robinson (1912) 21; 61; Atkinson (1972) 57.
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Es soll aber nicht auBler Acht gelassen werden, dass eine andere Interpretation
mindestens ebenso wahrscheinlich ist — so konnte die poena dupli dhnlich der
Rechtsfolge einer romischen actio auctoritatis fir den Eviktionsfall verstanden
werden'”®, das freilich nur bei Unterlassen der BeBoiootc.

4.4. Rechtshilfevertrag aus Stymphalos IPArk I 17

Folgt man der Datierung von Billows, dann steht ISardes 7,1,1 in unmittelbarem
zeitlichen Zusammenhang mit dem Rechtshilfevertrag zwischen Stymphalos und
Demetrias 303-300 v. Chr.'”. Und darin ist auch eine Bestimmung hinsichtlich der
Parakatatheke normiert (Z. 109-111):

§ 14 [n]aprotadikog 8¢ kol évydag ~ Wegen einer Parakatatheka und einer Biirg-

[to?] &,evocngt{ou Sumhdoiov dro- schaft soll er bei Betrug an Fremden]g(c)iop-
Twvétom 9 ¥ ov ddkht. pelt so viel zahlen, wie er Unrecht tut.

Thiir und Taeuber verstehen das duplum als Herausgabe der Sache samt einem
Aufschlag von 100 Prozent''. Dies entspricht dem psychologischen Grundkonzept
des duplum als Strafe fiir Schadigung, wie es Kelly angenommen hat: Einmal soll
die Aquivalenz fiir den zugefiigten Schaden wieder hergestellt werden, dariiber
hinaus soll der Schidiger selbst den gleichen Nachteil erleiden, den er dem
Geschidigten zugefiigt hatte'™.

Die Formulierung der duplum-Strafe dinAdoiov dmotivétm als kausale Folge
der Eevamatio'® bei Verwahrungsvertrag und Biirgschaft erscheint geradezu
typisch und erinnert an die des vopoc tdv mopaBnkdy. SchlieBlich bleibt noch
anzumerken, dass sich IPArk 17, ecin Rechtshilfevertrag, nicht auf ein
entsprechendes Gesetz iliber Parakatatheken bezieht, der Vertrag vielmehr selbst zu
dem Tatbestand wird, auf den sich Streitparteien eines Verwahrungsverhéltnisses
der beiden Gemeinden berufen kdnnen.

4.5. Weitere Quellen zur Paratheke?

Weiteres Quellenmaterial zur Paratheke oder Parakatatheke ist flir die Strafe des
duplum nicht ergiebig, vielmehr steht die generalpraventive Wirkung einer
negativen Zeichnung von untreuer Verwahrung bzw. von deren Folgen im

178 Vgl. Buckler-Robinson (1912) 21: “This sum, equal to twice the purchase money (i.e.
from the deposit loan), represents the poena dupli exacted from a vendor who allowed his
vendee to be evicted.”

" IPArk 17 Z. 109-110.

180 (Jbersetzung nach Thiir-Taeuber, IPArk 17 § 14 ad locum.

'81 Thiir-Taeuber (1994) IPArk 17 S. 182 A. 56.

182 Kelly (1948) 155. Diese Teilung der poena dupli in ein Schadenersatz- und ein reines
Ponal-Element ist jedoch zumindest fiir das frithe rémische Recht nicht unumstritten, vgl.
dazu Jansen (2003) 194 A. 80 und Scheibelreiter (2010).

'8 Vgl. zu diesem Hapaxlegomenon Eevorotiog Thiir-Taeuber (1994) S. 179 A. 48 und
deren Verweis auf Pl. Ep. 7, 350c.
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Mittelpunkt. Paradigmatisch hierfiir sind Verfluchungen ungetreuer Verwahrer'
aus Knidos' aus dem 2./1. Jh. v. Chr. oder aus Delos'™.

Allerdings weisen Vertrage aus Amorgos iiber 6ffentliche Darlehen, die in das
4.-2. Jh. v. Chr. datiert werden'”’, duplum-Strafen auf: Dort wird fiir den Riick-
zahlungsverzug eines Darlehens festgelegt: ai 8¢ ko um droddvl, 6eeAdVIOV 10
Sithdorov'™. Neben dem duplum ist die — wenn auch rudimentire — Formulierung

auffillig, die in Struktur und Vokabular der des vouog t@v mopoOnkdv entspricht.

5. Infitiando lis crescit in duplum?

Die Beispiele aus Gortyn, Athen, (Sardes) und Stymphalos sehen eine poena dupli
im Zusammenhang mit der Parakatatheke vor: Hier als vertraglich vereinbarte, dort
als gesetzlich vorgesehene Strafe. Die moglichen gesetzlichen Tatbestédnde (Gortyn
und die bei Demosthenes belegte vouor zur dixn PA&Png) kniipfen dabei die
Leistung des duplum jedoch an eine konkrete Voraussetzung'®: das Ableugnen des
depositum durch den Verwahrer in prozessualem Kontext (ol 6[€ k' €]l 1o | dion
[uo]Mov éxcaviviiceton) bzw. das vorsitzliche Vorenthalten des Verwahrgutes (o
uev exav BAdym, drhodyv ... éktivewv). Der Eindruck, dass es sich dabei um eine
wesentliche Tatbestandsvoraussetzung im Depositenrecht handelt, wird durch einen
Rechtsvergleich iiber Griechenland hinaus noch verstirkt: Bereits der Codex
Hammurabi kennt diesbeziiglich mit den §§ 120, 124 und 126 Bestimmungen'®, die
fiir Ableugnen einer Verwahrung ein duplum vorsehen''. Dem ist Exodus 22,6-8
vergleichbar'®?, wo Streitigkeiten aus einer Verwahrung ebenfalls im Rahmen eines

'8 Emphanes und Rhodo.

%3 IKnidos 149 = Knidos 258.

01D 2531.

"71G XI1,7 67: 2. Jh. v. Chr.; IG XI1,7 68: 4. Jh. v. Chr; IG XIL7 69: 4/3. Jh. v. Chr.

881G XI1,7 67,26; ebenso 1G XI1,7 68,15 und IG XII,7 69,14. vgl. dazu weiters IScr. Cos.
82,17; 85,6; 215 aus dem 2. Jh. v. Chr.

1 vgl. Roth (1970) 89-90.

190 8124 Wenn ein Mann einem anderen Silber, Gold oder irgendetwas vor Zeugen zur

Aufbewahrung gibt und er es ihm ableugnet, so soll man diesen Mann iiberfithren. Alles
was er abgeleugnet hat, soll er doppelt geben.
§126 Wenn ein Mann, dem nichts abhanden gekommen ist, erkldrt: ,,Etwas mir
Gehorendes ist mir abhanden gekommen® und gegeniiber einem Stadtbezirk falsche
Anzeige erhebt, so soll sein Stadtbezirk es ihm vor Gott nachweisen, dass nichts ihm
Gehorendes abhanden gekommen ist, und alles, worauf er Klage erhoben hat, soll er
seinem Stadtbezirk doppelt geben. (Ubersetzung nach Otto, 1988, 7 und 8).

1 Vgl. dazu schon Diill (1948) 212.

192 (6) Wenn ein Mann seinem Nichsten Gold oder Gerit zur Aufbewahrung gibt, und es
wird aus dem Haus des Mannes gestohlen, so soll, wenn der Dieb gefunden wird, (dieser)
doppelten Ersatz leisten. (7) Wenn der Dieb nicht gefunden wird, so soll der Depositar
vor die Gottheit treten, ob er nicht seine Hand ausgestreckt hat nach dem Vermdgen sei-
nes Nachsten. (8) In allen Fillen von Eigentumsdelikten, mag es sich um ein Rind oder
einen Esel oder ein Schaf oder ein Kleidungsstiick handeln, um alles, was verlorenging,
wovon er sagt: ,.flirwahr, dies ist es — vor Gott soll die Angelegenheit der beiden ge-
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Prozesses geklart werden sollen und ein duplum fir die unterliegende Partei
vorgesehen ist'”’. Schafik Allam vermutet dhnliches auch fiir Agypten in Zusam-
menhang mit der Verdopplung einer Strafsumme fiir einen sdumigen Schuldner in
OChicago 12073'*, einem Gerichtsprotokoll. Gerade dieses letzte Beispiel konnte
andeuten, dass das Phdnomen einer poena dupli aus der Strafe fiir das Ableugnen
einer Verwahrung im Prozess erkldrbar wird, nach dem Modell des romischrecht-
lichen Grundsatzes: ,,Lis infitiando crescit in duplum“'®®. In diesem Zusammenhang
wurde auch fiir Zwdlftafel-Satz ,,ex causa depositi lege duodecim tabularum in
duplum actio datur...“!® ein moglicher Ursprung in dem infitiari depositum
vermutet'”’. Doch wie eine genauere Untersuchung der Materie erweist, ist die
bequeme Logik dieser Schlussfolgerung triigerisch, da die Litiskreszenz gerade fiir
das altrémische depositum nicht iiberliefert ist'".

Mit den einzelnen romischrechtlichen Tatbestdnden der Litiskreszenz kann das
gEapvog elvan seridser Weise nicht verglichen werden. Unabhingig davon lisst sich
aber ersehen: #Eapvog elvan ist im attischen Prozess hiufig das streitauslosende
199, mehrfach im Zusammenhang mit einer Parakatathekezoo, was auf eine
gewisse Technizitit des Wortfeldes ¢€apveloBou schlieBen lisst. Diese Technizitit
macht etwa Aristophanes deutlich, wenn er in den Ekklesiazusen als willkiirliches
Beispiel fiir den Anlassfall zu einem Prozess das Ableugnen eines Darlehens anfiihrt
—Hv 11¢ dpeirov eapviton®’.

Als Tatbestandsvoraussetzung begegnet es schlieflich im Recht von Gortyn und
den genannten nichtgriechischen Gesetzen (CH §§ 120 und 126; Exod. 22,6-8). In

diesem Zusammenhang spricht Diill**® von den ,,Vorldufern des Litiskreszenz-

momentum

bracht werden. Wen die Gottheit fiir schuldig erklért, der soll seinem Néachsten doppelten
Ersatz leisten. (Ubersetzung nach Otto, 1988, 16).

193 Allgemein vgl. dazu Yaron (1969) 165-168; Otto (1988); weiters vgl. dazu Scheibelreiter
(2008) 204-206.

1% Allam (2005) 67 A. 14.

195 Vgl. Gaius Inst. 4,9.171; D. 9.2.2.1; D. 9.2.27.5.

196 12Tab 8,19 (=Coll. 10,7,11).

Y7 Diill (1948) 216; Klami (1969) 29-30. Daneben vermutet Klami dies nicht zuletzt aus der
Nédhe der Veruntreuung zum furtum, fir das im Normalfall mit dem duplum gehaftet
wird; diesen Konnex schlief3t Klami fiir das griechische Recht jedoch aus.

198 7u dieser Interpretation und der Rechtsnatur der poena dupli siche Scheibelreiter (2010).

" Dem. 7,26,1; 21,174,1; 23,171,6. 176,6; 27,17,1; 29,10,2. 15,3. 16,3. 17,5; 33,39,2;
39,22,7. 24,4; 57,14,7; Hyp. Fr. 1,2,17; Isaios 5,26,1; 9,5,2; Isokr. 18,3,3; Lys. 1,19,1;
3,27,4; 12,31,3; 13,27,7; 16,8,2; Andok. 1,12,1. 125,7; Aisch. 1,91,5. 113,7. 136,3.7;
3,250,6; 5,51,5.

2 Dem. 34,3,2. 43,2. 47,5. 49,3; Isokr. 21,3,4; 17,7,5. 8,8. 9,10. 18,3. 38,2. 45.5; Lys.
20,19,2; 32,20,1.

21 Aristoph. Ekkl. 660; vgl. dazu ebenfalls ebenda 451 und Aristoph. Neph. 1230; Plout.
241; Theophr. Char. 18,5.

202 D]l (1948) 218.
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gedankens.“*” Bereits Wenger hat betont, dass der Grundsachverhalt dafiir dem
Depositenrecht entstammt***. Dies gilt es im Auge zu behalten.

6. Zuriick zum vépog tdv napabnikdv: Die These Klamis
Die Untersuchung des griechischen Depositenrechts, vor allem der Vertragspraxis,
ermoglicht einige Bemerkungen zum Inhalt des vopog t®v mopobnkdv.
(1) Wie in den Vertrdgen ISardes 7,1,1 und dem Rechtshilfevertrag aus
Stymphalos wird in den Papyri das duplum als unmittelbare Rechtsfolge
angedroht. Als Quellen der Vertragspraxis ist die Vereinbarung selbst
Grundlage der Leistung des duplum. Die Ableitung aus dem Vertrag ergibt sich
aus der kondizionalen Form rudimentirer Normen wie des £&v 8¢ un dmodit
k0B yéypamnton, éxtice/dnotelcdto Thy dinAny / 1o SinAdciov.
(2) Im Unterschied zu den inschriftlichen Belegen wird dieses einfache
Kondizionalgefiige in den Papyri aber durch den Verweis auf den vdpog
,,verkompliziert*.
(3) Mit dem Vermerk &otm év éuol év mapoxoatadiknt in ISardes 7,1,1 liegt
dafiir eine bemerkenswerte Parallele vor. Die griechische Praxis, die als bekannt
vorausgesetzte Institutionen oder Verfahren mittels Verweisungsklauseln zum
Vertragsinhalt macht, ist fiir die Parakatatheke damit sowohl inschriftlich als
auch papyrologisch fassbar. In beiden Féllen wird allein durch diesen Vermerk
Druck auf den Schuldner ausgeiibt, nicht in Verzug zu geraten, um nicht ein
duplum oder im Wiederholungsfalle sogar ein quadruplum leisten zu miissen®”.
Der Verweis in ISardes 7,1,1 ist hier schon aus sprachlichen Griinden nicht auf
ein Gesetz zu bezichen, sondern auf das griechische Depositenrecht, dessen
Rechtswirkungen den Vertragsparteien vertraut sind und nicht néher ausgefiihrt
werden miissen. Wenn auch die Papyri einen solchen Verweis enthalten, so
nimmt sich das ebenfalls als Verweis auf die als bekannt vorauszusetzenden
gewohnbheits-rechtlichen Normen des Depositenrechts aus.
Vor historisch-komparatistischem Hintergrund kénnte man aber noch weiter gehen,
wozu eine Hypothese Klamis®”, die wenig Beachtung gefunden hat, referiert werden
soll. Klami bemiiht die Gesetze der Logik, wenn er folgende Gleichung formuliert:
Unmittelbare Konsequenz des vopog ist die Zahlung eines duplum. Wie sich gezeigt
hat, war dies in Gesetzen iiblicherweise an die Voraussetzung des €€opveicOon —
der Ableugnung einer Verwahrung — gekniipft. Wenn nun das duplum durch das
¢€apveloBon bedingt ist, und eben dieses in den Papyri fehlt, dafiir aber der Verweis
auf einen unbekannten vopog vorliegt, was lige dann logisch betrachtet néher, als
eben diesen vopog mit dem é€apveicBon gleichzusetzen?

23 ygl. dazu auch schon Kelly (1966) 154-155.

2% Wenger (1919) 10.16.

295 30 schon Hellebrandt (1949) 1196; vgl. dazu Klami (1968) 30.
206 K lami (1968) 30.



apotisato ten paratheken diplen kata ton ton parathekon nomon 371

Dann wire v 8¢ uf &noddt, drotelcdtom Ty mopabikny SitAfiv koo Tov
1@V mopadnkdv vopov sinngemiB wie folgt zu verstehen: ,,Wenn er (die Paratheke)
nicht zuriickgibt, dann soll er die doppelte Paratheke entrichten, so wie es
iiblicherweise der Fall ist, wenn eine Paratheke abgeleugnet wird.*

Allein durch den Verweis auf die iibliche Tatbestandsvoraussetzung des
griechischen Depositenrechtes werden dessen Rechtsfolgen virulent. So schliissig
diese Interpretation des vopoc t@v mopobnidv auch wire — sie lisst sich schwerlich
nachweisen. Auch stehen ihr schon rein faktisch Uberlegungen zur Prozess-
fiihrung®”’ entgegen, weswegen sie kaum haltbar ist.

7. Conclusio

Wie ersichtlich wurde, ist es aufgrund der Quellenlage immerhin begrenzt moglich,
im griechischen Rechtskreis Kontinuitéten fiir die Parakatatheke in Verbindung mit
der poena dupli nachzuweisen, wie sie dem vduoc t@dv mopobnkdv entsprechen.
Eine abschlieBende Gesamtschau der Quellen ergibt nun das folgende Bild:

Die Parakatatheke ist urspriinglich als geheiligte Verpflichtung zu verstehen, fiir
deren Einhaltung die Scheu vor den Géttern — damit wird noch im attischen Prozess
argumentiert’™ — und die personliche Bezichung zwischen Deponenten und Depo-
sitar garantieren sollten. Das erste Verwahrungsgesetz (VG I) lautet daher: nopa-
kora®fkny am6doc”®” — ,,Gib eine Parakatatheke zuriick!“.

Das zweite Verwahrungsgesetz (VG II) schreibt vor: O pm xotéBov , un
Xduﬁavez 10_ Was du nicht hinterlegt hast, das fordere/nimm nicht!*.

Mit VG I und VG II sind die beiden klassischen Konflikt-Situationen umrissen,
die sich aus einem Verwahrungsverhdltnis ergeben konnen. Haftungsbegriindender
Tatbestand und somit auch Grundlage dieses archaischen Rechtsstreites um eine
verwahrte Sache ist das €yewv des Depositars, Ausgangspunkt eines Prozesses aber
ist meist sein &EapveicOon®'’. Denkbar ist nun, dass in Anlehnung an ein
prozessuales Prinzip, fiir eine é£&pvnotig das duplum als Strafe vorzusehen (etwa im
Sinne der romischen Litiskreszenz), dieses ,,Ableugnen in den Tatbestand der

207 Es wire etwa einzuwenden, dass die Vorlage der Urkunde zu Beweiszwecken bereits ein
Verfahren und somit die bereits erfolgte Weigerung des Verwahrers, seiner
Leistungspflicht nachzukommen, voraussetzt. Somit miisste das Argument Klamis im
Sinne einer Prozessbeschleunigung durch Verweisen auf den vdpog t@v mopoBnkdv
verstanden werden. Diese Funktion wiederum erfiillen bereits andere Klauseln des Pa-
ratheke-Formulars wie die Praxisklausel, die hier nicht mehr naher thematisiert werden
koénnen.

28 yol. etwa Lys. 32,13,3.

299 Thales 10.3. DK oder Chilon A 2 DK.

210 Aclian VH 3,46: Stoyeiputdv vépog ovtog kod mévin EAnvikde. & um xatéBov gnot,
un AdpuPove.

21180 in Isokr. 17,7. 8,8.9,10. 18,3. 38,2. 45,5; 21,3,4; Dem. 27,17,1; Lys. 20,19,2; 32,20,1.
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Parakatatheke miteinbezogen wurde®”: oi 8¢ (...) éxcavvioeton, SwmAel
KOTOLGTOLOOLL.

Ein antiker Rechtsvergleich legt eine Integration des é£apvelcBon in den
typisierten Sachverhalt flir ungetreue Verwahrung nahe. Wie Roth festgestellt hat,
fehlt aber gerade diese Tatbestandsvoraussetzung in den Urkunden mit dem vdpog
10 mopadnrdv’’?, der offensichtlich nicht zwischen Nichtzahlenkonnen (simplum)
und rechtsmissbriauchlichem Nichterfiillen (duplum) differenziert*'.

Den von Roth iibersehenen®® missing link zwischen Gortyn und den Papyri
konnten einerseits die poena dupli der dixm napaxotod fixng als eine Indivi-
dualisierung der dixn BAG&Png, andererseits inschriftliche Belege der Vertragspraxis
bilden: Nach Demosthenes wurde bei Vermdgensschédigungen, worunter auch das
Vorenthalten von Verwahrgut zu subsumieren ist, hinsichtlich der Haftung in
duplum/in simplum nach dem inneren Tatbestand differenziert. Im Rechtshilfe-
vertrag von Stymphalos ist ganz allgemein der Betrug eines Fremden (worunter auch
rechtsmissbriauchliches Ableugnen fiele) unter die Strafe des duplum gestellt. In
ISardes 7,1,1 wird der Vertrag nicht erfiillt und ein duplum geschuldet. Hier konnte
diese Entwicklung, die auf ausdriickliche Nennung des ¢€apvetcBon im Tatbestand
des typisierten Vertragsbruchs verzichtet, bereits abgeschlossen sein. Mnesimachos
sagt wortlich, dass er nicht leisten kann (éyo 8¢ ovkx & nébev dnodmom
av10lc)*', er leugnet die Schuld aber nicht. Die typisierte poena dupli fiir die
Unmoglichkeit der eigenen Leistung ldsst sich nun, in Anlehnung an die inschrift-
lich?"” fiir Darlehen belegte Vertragspraxis oi 8¢ ko ) dmod@vrt, dpeléviov 1o
dirAdotov, auch als drittes Verwahrungsgesetz (VG III) rekonstruieren: éov 8¢ un
dnoddt, dmotelcdtm 10 dimddolov — ,,wenn (er) nicht zuriickgibt, soll der das
Doppelte schulden.* Und dies entspricht bereits im Wesentlichen der Formulierung
der Papyri.

Soweit die Hypothese, die eine Verbindung des bruchstiickhaften Quellen-
materials anstrebt. Ein VG III, das dem Verwahrer bei Nichtriickerstattung des
Verwahrguts ein strafweises duplum auferlegt, ist nicht unmittelbar belegbar.

22IC TV 41 3,16.

213 Roth (1970) 90.

1% Die prozessuale Bedeutung erhilt eine Paratheke-Urkunde aber erst durch die Praxis-
Klausel, die mit dem vépog tdv mopobnkdv nicht identisch ist; vgl. dazu Kiihnert (1968)
137. Das wird auch daraus ersichtlich, dass alle Urkunden, die auf den vépog tdv
nopobnkdv verweisen, auch eine Praxisklausel enthalten.

215 Roth (1970) 89-90.

216 Mit Abstrichen ldsst sich dieses Phinomen auch im romischen Recht beobachten, wenn
man dazu auch auf den nicht unbedingt juristisch zuverldssigen Pseudo-Quintilian
zuriickgreifen muss, der in decl. 245 ,infitiari“ abgeschwicht mit ,,depositum nolle
solvere” definiert, vgl. dazu Lanfranchi (1938) 300-301 und Scheibelreiter (2010).
Analog kénnte bereits der Zahlungsunfihigkeit des Mnesimachus und dem &1 8¢ un
dmod1d6von der Papyri ein é€opvelcBon intendiert sein.

271G XI1,7 67,26.
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Tatsache ist aber, dass auch Verwahrungsgesetz I und II fiir das griechische
Depositenrecht so grundlegend und selbstverstiandlich erscheinen, dass sie zumeist
gar nicht ausformuliert wurden. Auch das duplum wird, ebenfalls relativ spit,
erstmals im Gesetz von Gortyn normiert. Wenn man weiters bedenkt, dass die
gesetzliche Regelung privatrechtlicher Materien in antiken Rechten eher die
Ausnahme darstellt*'®, so konnte dies auch auf die poena dupli zutreffen.

Diesen Hypothesen kann etwa das Fehlen des expliziten Verweisens auf das
strafweise duplum bei den attischen Rednern oder die Frage, warum der vouog tav
nopaOnkdv erst im frithen 1. Jh. n. Chr. Eingang in das Formular der Paratheken
fand (und nicht schon friiher) entgegen gehalten werden. Das zu kldren, war aber
auch gar nicht die Absicht dieser Arbeit: Vielmehr galt es, fiir die poena dupli im
griechischen Depositenrecht Kontinuititen aufzuzeigen, einen Traditionsstrang, der
sich auch bis zum vépog t@v nopodnkdv und noch dariiber hinaus*’ fortsetzen
lasst. Da dies erwiesen ist, kann darin ein Indiz fiir eine (alt)griechische Rechts-
vorstellung erkannt werden, was beziiglich der Rechtsnatur des vouog tdv napo-
Onkdv nahelegt, darin kein Gesetz im Sinne einer generell-abstrakten, gesatzten
Bestimmung zu sehen, wie sie etwa fiir Gortyn vorliegt. Allein die hier diachron
untersuchten Normen zum Depositenrecht gestatten die Annahme, dass in Rechts-
ordnungen, die nicht auf abschlieBende Kodifikationen einzelner Privatrechts-
materien abgezielt haben, allgemein anerkannte Prinzipien (consuetudo) wie die
Strafe eines duplum fiir den ungetreuen Verwahrer je nach Bedarf zu einer lex
(publica oder privata) verdichtet wurden oder nicht. Und in diese Tradition, die sich
bis in das byzantinische Recht fortsetzt, kann auch der vépog tdv mopodnkdv als
Verweisungsnorm in das Depositenrecht gestellt werden.
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GUIDO PFEIFER (FRANKFURT AM MAIN)

ANTWORT AUF PHILIPP SCHEIBELREITER

In memoriam
Raymond Westbrook

Der Beitrag Philipp Scheibelreiters zum ,,nomos ton parathekon® gibt in zweierlei
Hinsicht Gelegenheit zu einer Stellungnahme aus der Perspektive der altorientali-
schen Rechtsgeschichte: Zum einen im Hinblick auf die angesprochenen Parallelen
im Depositenrecht der altbabylonischen Rechtssammlungen, namentlich des ,,Co-
dex* Hammurapi, zum anderen im Zusammenhang mit dem Begriff der Rechtsge-
wohnbheit, der im Kontext der Frage nach der Rechtsnatur des ,,nomos® im einleiten-
den Problemaufriss Erwdhnung findet.

1. Verwahrung im (alt)babylonischen Recht

Regelungen zum Recht der Verwahrung finden sich in den altbabylonischen Rechts-
sammlungen im ,,Codex* Eschnunna in den §§ 36 und 37' sowie im ,,Codex“ Ham-
murapi in den §§ 120 bis 126°. Unter letzteren enthalten die §§ 120, 124 und 126
CH? die Anordnung eines duplum als Rechtsfolge, die auch dem ,,nomos ton pa-

Ed. Goetze (1956) 96 f.

Ed. Driver/Miles (1955) 48-50.

§ 120: Wenn ein Mann seine Gerste zum Speichern im Haus eines (anderen) Mannes
gespeichert hat, und ein Verlust in dem Speicher entstanden ist, oder der Eigentiimer des
Hauses den Speicher gedffnet hat und Gerste genommen hat oder die Gerste, die in sei-
nem Haus gespeichert war, zur Génze abgeleugnet hat, wird der Eigentiimer der Gerste
vor dem Gott seine Gerste erkldren, und der Eigentiimer des Hauses wird die Gerste, die
er genommen hat, verdoppeln und dem Eigentiimer der Gerste geben.

§ 124: Wenn ein Mann einem (anderen) Mann Silber, Gold oder was auch immer von
dem Seinen vor Zeugen zum Verwahren gegeben hat, und er es ihm ableugnet, werden
sie diesen Mann iiberfiihren, und alles, was er abgeleugnet hat, wird er verdoppeln und
geben.

§ 126: Wenn ein Mann, dem etwas von dem Seinen nicht abhanden gekommen ist, sagt:
,»Von dem Meinen ist etwas abhanden gekommen®, er sein Stadtviertel beschuldigt, wird
das Stadtviertel vor dem Gott erkldren, dass von dem Seinen nichts abhanden gekommen
ist, und alles, worauf er Anspruch erhoben hat, wird er verdoppeln und seinem Stadtvier-
tel geben.

3
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rathekon‘ eignet4. In den §§ 120 und 124 CH trifft diese Sanktion den Depositar, der
das verwahrte Gut ableugnet’. Diese Regelungen sind daher geeignet, zum Ver-
gleich im Hinblick auf das von Scheibelreiter als VG I bezeichnete Prinzip herange-
zogen zu werden, das die Verweigerung, das anvertraute Gut herauszugeben, als
Verfehlung des Depositars beschreibt®. Anders verhilt es sich mit § 126 CH: Der
frither im Hinblick auf Verstindnis und systematische Zuordnung durchaus kontro-
vers diskutierte Textabschnitt’ wird heute {iberwiegend als Verleumdungstatbestand
verstanden®, bei dem wahrheitswidrig der Verlust verwahrten Gutes zulasten des
Stadtviertels (habtum) geltend gemacht wird’. Die Sanktion des duplum trifft hier
den Verleumder; demnach kann § 126 CH eher mit dem von Scheibelreiter als VG 11
bezeichneten Prinzip in Zusammenhang gebracht werden, das die haltlose Beschul-
digung des Depositars mit einer Veruntreuung durch den Deponenten erfasst. Inso-
weit erscheint es auch schliissig, fiir §§ 124 und 126 CH von einer gegenseitigen
funktionalen Erginzung innerhalb des Rechts der Verwahrung auszugehen'’: Die
Protasis des Verleumdungstatbestands kniipft gedanklich logisch an den ,,Grundfall*
der Ableugnung an. Hingegen hat dieser Aspekt hinsichtlich der Rechtsfolgenseite
bislang noch kaum Beriicksichtigung gefunden: Die Sanktion des Verleumdungstat-
bestands ist in Form des duplum mit der des Ableugnungstatbestands identisch. Das
scheint fiir Verleumdungstatbestdnde indes einem allgemeinen Prinzip zu entspre-
chen, das sich als ,,analoge Talion* charakterisieren ldsst. Sie findet sich etwa in § 1
CH'"', wonach die Verleumdung hinsichtlich eines Totungsdelikts mit der Todesstra-
fe geahndet wird, und noch deutlicher in § 2 CH", wo zur Sanktionierung der Ver-
leumdung beziiglich der Zauberei zusitzlich zur Todesstrafe noch der Vermogens-
verfall zugunsten des Verleumdeten hinzutritt, der im Fall der Nachweislichkeit des
behaupteten Delikts dem Anzeigenden zugutegekommen wére. Abstrakt erfasst ist
dieses Prinzip in § 17 des (ebenfalls altbabylonischen) ,,Codex* Lipit-Eschtar'®, der
ganz allgemein die dem Verleumdeten drohende Sanktion auf den Verleumder tiber-
tridgt. Dem entspricht es, wenn dem verleumderischen ,,Verwahrer* in § 126 CH das

Zu den tibrigen Regelungen, insbesondere zu § 125 CH, dessen Verhéltnis zu den §§ 36,
37 CE, den Interpolationsvermutungen Koschakers und ihre Bestitigung durch den drei
Jahrzehnte spéter entdeckten ,,Codex* Eschnunna siche Otto (1988) 10-16.

Bei § 120, der die Speichermiete als entgeltliche Form der Verwahrung betrifft, bezeich-
net das Ableugnen eine von mehreren Varianten des Tatbestands.

¢ In diesem Sinne bereits Scheibelreiter (2008) 205.

7 Etwa bei Koschaker (1917) 33-45 und Petschow (1965) 158.

8 So auch Driver/Miles (1956) 241-245 und daran anschlieBend Otto (1988) 9 f.; ferner die
entsprechende Ubersetzung bei Roth (1997) 105.

Einen ghnlichen Kontext hat vielleicht § 23 CH, wonach ein Beraubter unter bestimmten
Voraussetzungen Ersatz von 6ffentlicher Seite beanspruchen kann.

In diesem Sinne etwa Otto (1988) 10.

"' Ed. Driver/Miles (1955) 12.

"2 Ed. Driver/Miles (1955) 12-14.

" Ed. Roth (1997) 29.
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duplum auferlegt wird, das dem Stadtviertel als Depositar im Fall der Erweislichkeit
des Vorwurfs als Sanktion gedroht hétte.

Erwdhnung verdient an dieser Stelle vielleicht die Tatsache, dass sowohl die alt-
wie auch die neubabylonischen Vertragsurkunden {iber Verwahrungsverhéltnisse die
in den gerade erorterten Textabschnitten der Rechtssammlungen erfasste Problema-
tik weitgehend ignorieren. Weder die Tatbestinde von Ableugnung und Verleum-
dung, noch die Rechtsfolge des Ersatzes des duplum sind im Klauselbestand der
Vertragstexte enthalten'’. Eine insofern bemerkenswerte Ausnahme hierzu stellt in
gewisser Weise die spitbabylonische Urkunde ZA 3, 150 Nr. 13 (in der Edition
Strassmaiers) iiber ein depositum irregulare dar". Sie enthilt in Z. 8-10 folgende
Klausel: ,,[...] Wenn zu seinem Termin nicht erstattet Itti-Marduk-balatu [der Depo-
sitar], nicht gibt, gemdB der Verordnung des Konigs, die iiber die Verwahrung ge-
schrieben ist, wird er geben [...]. Zwar ist der Umfang bzw. der Inhalt der Rechts-
folge hier nicht konkret wiedergegeben; dass die Sanktion aber iiber die (blof3e)
Herausgabe hinausgeht, liegt zumindest nahe. Bereits Koschaker und San Nicolo
haben mit dem hier erwahnten ,,datu sa Sarri Sa ana muhhi paqdu Satri* den ,,nomos
ton parathekon* assoziiert, ohne indes weitergehende Schliisse aus dieser moglichen
Analogie zu ziehen'®. Auch an dieser Stelle kann iiber die Deutungsmoglichkeiten
allenfalls spekuliert werden: Der Begriff ,daru®, moglicherweise ein persisches
Lehnwort”, das mehrfach belegt ist, wird gemeinhin mit ,,Gesetz, Verordnung“18
bzw. ,.decree, royal command“'’ wiedergegeben. Ob damit in Ermangelung der
Uberlieferung anderweitiger, einschligiger autoritativer Rechtssetzung® auch in
spitbabylonischer Zeit der ,,Codex Hammurapi gemeint ist>', ob hierdurch eine uns
(bislang) nicht tberlieferte zeitgendssische Satzungspraxis der jeweiligen Herrscher
angesprochen ist, oder ob es sich moglicherweise sogar um einen Rezeptions- bzw.
Ubersetzungsvorgang im Hinblick auf eine griechische ,,Vorlage* handelt, kann
angesichts der Uberlieferungslage des Quellenmaterials jedenfalls bislang nicht
ausgelotet werden.

' Westbrook (2003) 413; Oelsner (2003) 961; Textbeispiele fiir die altbabylonische Zeit
etwa bei Schorr (1913) 101-110 (Urkunden Nr. 69-76), fiir die neubabylonische Zeit bei
San Nicolo/Ungnad (1935) 549-553 (Urkunden Nr. 640-643).

'S Bei San Nicold (1931) 84 zitiert nach der Edition durch Peiser (1896) 316 f.; deutsche
Ubersetzung bei Koschaker (1911) 150; Edition und englische Ubersetzung zuletzt bei
Stolper (1994) 29-30.

16 Koschaker (1911) 150; San Nicold (1931) 85.

7 Dazu San Nicolo (1931) 84 mit Fn. 2.

' AHw. I, 165 rechts.

1 CAD D%, 122 rechts.

Abgesehen vom neubabylonischen Gesetzesfragment, ed. Driver/Miles (1955) 324-347,

siche auch Petschow (1957-1971) 276-278.

Dies ist angesichts der Uberlieferungstradition des ,,Codex* Hammurapi zumindest nicht

auszuschlieen, vgl. Pfeifer (2008) 3.

21
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2. Rechtsgewohnheit(en)

Nicht zuletzt die soeben konstatierte Unsicherheit bei der systematischen bzw.
rechtsquellentechnischen Verortung vertraglicher Klauseln, die zwar mehr oder
weniger offenkundig auf eine irgend gestaltete, ,,normative* BezugsgroBe (nomos,
datu) rekurrieren, deren konkrete Gestalt jedoch (jedenfalls fiir uns) im Dunkeln
bleibt, gibt Anlass, nach eben dieser Bezugsgrofie zu fragen. Gerade die altorientali-
sche Rechtsgeschichte und ihr Rechtsbegriff”” sind nachhaltig geprigt von der Dis-
kussion iiber die Natur der Rechtssammlungen als gesetzlicher Normen oder In-
schriften mit ,,bloBer” kommemorativer Funktion, ohne dass sich der ,,Streit” zwi-
schen diesen beiden Positionen entscheiden lieBe*. Beide Erklirungsmodelle gehen
von einem ,,Gewohnheitsrecht* als Fundament der Rechtssammlungen aus24, sei es,
um den offenkundigen inhaltlich fragmentarischen Charakter der Rechtssammlun-
gen zu erkldren und ihren Reformcharakter zu verdeutlichen, oder aber um den nor-
mativen Charakter der ,,Codices* obsolet erscheinen zu lassen®. Dabei ist der Be-
griff des Gewohnheitsrechts im Hinblick auf seine Technizitdt und seine rechtstheo-
retische Determiniertheit, die sich aus der Bezogenheit auf ein geschriebenes Recht
ergibt”®, denkbar ungeeignet, Rechtsordnungen wie die des Alten Orients zu be-
schreiben. Keine der dortigen Rechtsordnungen hat jemals nur den Ansatz einer
wissenschaftlichen Reflexion iiber das Recht ausgebildet”’, an die im Rahmen dieser
Beschreibung angekniipft werden konnte; der normative Anspruch der iiberlieferten
schriftlichen Rechtsquellen steht als solcher wie erwédhnt sogar in Frage. Im Gegen-
teil ist womdglich die Gefahr zu besorgen, dass mit der Verwendung einer von einer
ausgepragten Rechtsdogmatik wie der des romischen Rechts bestimmten Termino-
logie Vorverstindnisse verkniipft sind, die eine unvoreingenommene Interpretation
der Quellen zumindest erschwert, wenn nicht gar verhindert.

Vor diesem Hintergrund konnte der Begriff der Rechtsgewohnheit bzw. Rechts-
gewohnheiten als eigene Kategorie jenseits der Dichotomie von Gesetzes- und Ge-
wohnheitsrecht Impulse fiir die teilweise stagnierende Diskussion geben. Entwickelt
im Kontext der Rechtsgeschichte des Mittelalterszg, scheint sich der Begriff, zumal
aufgrund seiner empirisch-soziologischen Konnotation sowie einer gewissen Offen-
heit im Rahmen der Auseinandersetzung mit dem Quellenmaterial, fiir die Erorte-
rung sowohl allgemeiner bzw. grundsétzlicher Fragestellungen wie auch konkreter

22 Dazu Streck (2006-2008) 280-285.

2 Uberblick iiber die Diskussion bei Jackson (2008) 69-113 sowie die Bibliographie 257-
276.

#* Neumann (2003) 88.

2 Dazu Streck (2006-2008) 283; Pfeifer (2008) 3 f.

% Sjehe etwa im romischen Recht der spitklassischen Zeit bei Ulpian im ersten Buch seiner

Institutionen, tiberliefert in D. 1, 1, 6, 1, mit der Differenzierung zwischen ius ex scripto

und ius sine scripto.

Zu den rudimentéren Spuren einer Reflexion siehe Streck (2006-2008) 284.

Jingst zusammenfassend reflektiert bei Pilch (2009) 273-255 mit reicher Literatur.

27
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phénomenologischer Ansitze zu eignen. Ein Beispiel fiir erstere ist das Verhéltnis
von Norm und Schrift bzw. von Norm und oraler Rechtskultur, fiir deren nihere
Bestimmung Rechtsgewohnheiten als ,,geddchtnisgebundenen Formen* eine eigene
Rolle zukommen kénnte”. Beispiele fiir konkrete Ausformungen des Rechtslebens,
die in erkenntnisférdernder Weise als Rechtsgewohnheiten erfasst werden konnten,
sind etwa Reinigungseid und Ordal, denen innerhalb des altorientalischen Rechts-
austrags — jedenfalls in bestimmten Epochen — entscheidende Bedeutung zu-
kommt™’; sie werden sowohl in den Rechtssammlungen als auch in den Texten der
Rechtspraxis, namentlich der betrdchtlichen Anzahl von Prozessurkunden, institu-
tionell vorausgesetzt, ohne selbst Gegenstand der Regelungen bzw. der Dokumenta-
tionen zu sein. Dies gilt etwa auch fiir die oben angesprochenen Tatbestinde des
Depositenrechts im ,,Codex“ Hammurapi, die den Reinigungseid in den §§ 120 und
126 unmittelbar, in § 124 mittelbar zur Voraussetzung der Sanktion der Leistung des
duplum machen. SchlieBlich erscheint es nicht abwegig, die Rechtspraxis selbst in
ihren konkreten Ausprigungen, etwa in einzelnen Vertragsklauseln wie den hier
thematisierten Bezugnahmen auf ,normative” GroBen und auf wiederkehrende
Sanktionsmechanismen als Rechtsgewohnheiten in Betracht zu ziehen®'. Die einge-
hende Analyse ihrer Funktionsweise muss einer Erorterung an anderer Stelle vorbe-
halten werden. Ohne weiteres erkennbar diirfte indes der mit der sprachlichen bzw.
terminologischen Modifikation verbundene Zuwachs an deskriptivem Potential sein.
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DIE SYSTASIS — EINE BESONDERE GESTALTUNG
IN DER PRAXIS DER PAPYRI

Vorbemerkungen

Handeln fiir einen anderen und Handeln durch einen anderen ist in der urkundlichen
Praxis der Papyri der ptolemiischen und romischen Zeit vielfiltig belegt. Das gilt
fiir den o6ffentlichen wie fiir den privaten Bereich.

Nach dem grundlegenden Werk L. Wengers ,,Die Stellvertretung im Rechte der
Papyri“ Leipzig 1906, hat es allerdings keine umfassende systematische Darstellung
mehr gegeben. Die Literatur beschrinkte sich auf einzelne Bereiche, so die Ausfiih-
rungen von Ernst Rabel' zur Systasis und von Fritz Pringsheim zur Vertretung beim
Kauf im Zusammenhang mit dem Surrogationsprinzip® oder auf die Erérterung ein-
zelner Urkunden, so z.B. von J. Herrmann® und neuerdings G. Hamza."

Auch ich will mich hier beschrinken und zwar auf die Systasis — die Griinde
werden im folgenden deutlich.

Dabei ist zunichst diese Figur in die allgemeine Uberlieferung einzuordnen.

I. Zur Vertretung allgemein:

1, Handeln fiir einen Dritten begegnet im 6ffentlichen, im Verwaltungsbereich; ich
erwihne nur ganz allgemein die zahllosen Belege fiir Zahlungen von Steuern und fiir
andere Leistungen an die offentlichen Kassen, die d1& einen Dritten oder éx
ovopoartog eines Dritten vorgenommen werden und in den entsprechenden Listen
vermerkt sind. Innerhalb der Verwaltung finden sich hiufig Fille der Vertretung, auf
die hier nicht einzugehen ist.’

S.unten Anm. 46-49.

Greek Law of Sale, Weimar 1950, 215 ff. und 204 ff.

Interpretation von Vollmachtsurkunden® in: Akten des XIII. intern. Papyrologenkon-
gresses, Miinchen S. 159 ff = Ges. Schr., Miinchen 1990, 240 ff.

Ausfiihrlich — wenn auch nicht immer ganz klar —: ,,Einige Bemerkungen zur Systasis in
den Papyri®, Sodalitas VI (Scritti Guarino), Neapel 1984, 2653 ff.. Die Abhandlung ,,Zur
Frage der Stellvertretung im Willen anhand der P. Amh. 90 und P. Oxy. 501, in: Symp.
1988, 349 ff. ist weniger einschligig.

Vgl. dazu M. Kat Eliassen, Substitution of strategus and royal scribe in the roman period,
Actes XV. Congr. intern. de Papyrologie IV, Briissel 1979, 116 ff. B. Kramer, Liste der
Syndikoi, Ekdikoi und Defensores in den Papyri Agyptens, Miscellanea Papyrologica in
occasione del bicentenario della Charta Borgiana, I 305 ff. Florenz 1990. (Pap. Flor.
XIX).
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2, Im privatrechtlichen Bereich sind die Belege nicht minder zahlreich. In erster
Linie zu nennen sind die Privatbriefe, in denen héufig beherrschendes Thema die
Bitte ist, fiir den Schreiber etwas zu besorgen oder zu erledigen. Juristisch lassen die
Texte an einen Auftrag, eventuell auch an direkte oder indirekte Stellvertretung
denken. Da die Einzelheiten uns allerdings in der Regel verborgen sind — Selbstver-
stindlichkeiten werden in Briefen regelmifig nicht mitgeteilt —, bieten diese Texte
nur Indizien fiir entsprechende Absprachen, mehr aber auch nicht. Diese Gattung
hilft uns daher zumeist nicht weiter — Briefe bleiben deshalb im folgenden grund-
sitzlich auBer Acht.®

Weiter bleiben aufler Betrachtung die Fille der gesetzlichen Vertretung durch
Vormiinder, d.h. der Waisen — die Bezeichnung fiir den Vormund ist iiblicherweise
énitpomog, es begegnen auch die Worte x0prog oder gpovtiotig. Aber auch den
Fall der Vertretung des minderjihrigen Kindes durch den Vater will ich grundsitz-
lich nicht behandeln — die Kinder sind nach griechischem und &dgyptischen Recht
vermogensfihig, sie werden in der Regel durch den Vater, mitunter auch durch die
Mutter’ vertreten. In diesem Zusammenhang ist weiter die Rolle des Kyrios der
griechischen Frau nicht niher zu behandeln, da die Frau generell vermdgensfihig
und handlungsfdhig ist — der Kyrios wird zwar als notwendig angesehen, aber er
begleitet die Frau nur und handelt nicht fiir sie.®

Fiir das Handeln fiir oder durch Dritte lassen sich im privatrechtlichen Bereich ver-
schiedene Bezeichnungen feststellen.

Die einfachste Form ist die Verwendung von 814 — Handeln durch einen Dritten;
daneben begegnet die Bezeichnung des Dritten als gpovtiotig, auch als érnitponog
oder als ovotatc. Hin und wieder findet sich auch der Ausdruck éx 10D dvopatog
oder év Tt dvopoart. Dritte werden titig beim Abschluf von Geschiiften’ oder bei
der Leistungsbewirkung. Regelmifig werden die Urkunden aus der Person des Ver-
tretenen formuliert.

Als Resumee 14t sich damit festhalten: Wir haben in diesen verschiedenen Gestal-
tungen nur Belege fiir den Vertragsschlufl bzw. die Leistungsbewirkung, aber kein
expliziten Zeugnis fiir eine Bevollméchtigung — wenn man diese nicht in Briefen mit
den Bitten/Anweisungen finden will, dann aber auch eben nur implizit.

Eingehend zur Frage der Auftrige in Briefen: J. Modrzejewski, Le mandat dans la prati-
que provinciale 2 la lumiére des lettres privées grecques d’Egypte, RHD 36, 1958, 465 ff.
= Droit imp. et trad. loc. II.

7 Zur Vertretung durch die Mutter s. T. Chiusi, SZ 111, 1994, 175 ff.

8 Vgl. H.J. Wolff, Das Recht der griechischen Papyri Agyptens in der Zeit der Ptolemaeer
und des Prinzipats — 1.Band Bedingungen und Triebkréfte der Rechtsentwicklung, Miin-
chen 2002, 37,70, 98.

°  Aus der Fiille des Materials nur einige Beispiele: Kauf/Verkauf: BGU II 667 (221), III
805 (137); Oxy. XLI 2972 (72); SB VI 9145 (180), XXII 15472 (134); Parachoresis:
CPR 18 (218), Diog. 31/32 (II/III). Pacht: Oxy. III 502 (165).
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II. Systasis:
Ich komme zu meinem eigentlichen Thema: Der in der Literatur bevorzugt behan-
delten Systasis.

Ein Grund fiir die Sonderstellung ist vielleicht die grofere Zahl von Belegen
und eine auf den ersten Blick auch einheitlichere Gestaltung der Fille. Das Thema
hatte vor allem Ernst Rabel niiher beleuchtet'’ — spiitere Autoren haben sich darauf-
hin offensichtlich nur mit einer gewissen Scheu dem Bereich genidhert.

Insgesamt sind iiber 30 Fille einer Systasis fiir die Wahrnehmung privater Inter-
essen belegt. Die Einordnung von Urkunden in diese Gruppe stiitzt sich zunichst auf
die Bezeichnung als cbotoo1g, als cvototikév und letztlich auch auf die verbale
Verwendung von ovviotnu — hier zunichst in der Bedeutung empfehlen®,'" dann
mit der eher rechtlichen Variante des ,,Benennens, Ermichtigens®. Unschirfen be-
gegnen freilich, so wenn von cuvestauévov eines Vertreters koto €mitponikov die
Rede ist (BGU VII 1662, Z. 3, Fayum, 182).

Zu scheiden sind zunéchst zwei Gruppen:

Fille der Erteilung einer Systasis — in den Quellen wird die Urkunde dann gerne

ovototikdv genannt und weiter

Fille des Gebrauchs einer solchen, ggf. auch unter Zitierung oder Beifiigung des

GLOTATIKOV.

1, Zuniéchst zu den Erteilungsfillen.

a, Dabei ragt eine Gruppe hervor, in der die Systasis erteilt wird zum Auftreten im
ProzeB3 oder Verwaltungsverfahren bzw. im Verfahren der Demosiosis vor dem
Archidikastes oder dhnlichen Verfahren; dabei handelt es sich um etwa die Hilfte
aller Belege.

Ich will die Fille nicht im einzelnen darstellen. Als Beispiele seien genannt:
Tebt. III 1, 770 (210 a.C.), der friilheste Beleg dieser Art; in dieser Enteuxis bittet der
Antragsteller den Konig, fiir ihn einen Vertreter im Proze3 wegen Forderungen, ev.
vor den Chrematisten, zuzulassen. Oder: Eine Frau — mit Kyrios — erteilt einem
Enkel eine oUotaowg fiir die Fithrung eines Prozesses — aktiv wie passiv, die Art
wird nicht genannt —, den sie selbst wegen ihrer weiblichen Schwiiche nicht fiihren
kann (Oxy. II 261 = MChr 346 = SP I 60, a. 55). Oder: Bestellung eines Vertreters
fiir den ProzeR um eine Benennung als Liturgen: Ein &nocvotatikdv; bezeichnen-
derweise folgen dann detaillierte Argumentationsvorschriften (Oxy. XIV 1642, a.
289). Eine Reihe weiterer Belege will und kann ich hier nicht weiter diskutieren.'”

1S unten Anm. 46 ff.

i Beispiele fiir Empfehlungsschreiben: Lond. VII 2026 (III a.), Mert. II 62 (67), Oxy. II
262 (25).

2 Oxy. 197 = MChr 347 (Oxy., 115). Oxy. IV 726 (Oxy., 135). Mert. I 18 (Oxy., 161). P.
Bodl. I 31 (Gr. Oase, 169-179). Tebt. II 317 (Tebt., 174). BGU IV 1093 (Oxy., 265).
Oxy. XIV 1642 (Oxy., 289). Oxy. X 1274 (Oxy., III). P. Bodl. I 33 = SB XXIV 16286
(Gr. Oase, 300).
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In einer zweiten Gruppe wird eine Systasis zur Demosiosis einer privaten Urkunde
in Alexandria gegeben (alle IIT)."

AnzuschlieBen sind die Serapeumsbelege der Zwillinge aus dem Jahre 162 a.C.
In UPZ 1 25/26 und 27 wird die Bestellung eines Demetrios fiir den Empfang 6ffent-
licher Naturalleistungen an die Zwillinge im Serapeum bei Memphis erwihnt — dies
geschah in einer Enteuxis (UPZ I 20) an den Ko6nig. In den Nr. 25-27 wird insofern
von o00TO0LG gesprochen.

b, Erteilung zum Abschluf} eines Geschiftes:

Hier begegnen drei Fille des Verkaufs eines Sklaven und drei weitere Fille einer
Bestellung zum Verwalter von Vermogen mit der Befugnis zum Abschlufl von
Pachtvertrigen, der Einziehung von Forderungen u.i.

Als Beispiel fiir den Kauf kann angefiihrt werden: Oxy. I 94 = MChr 344 (Oxy.,
83). Es sollen Sklaven auf dem Markt verkauft werden. Der Vertreter hat die Frei-
heit, zu entscheiden, an wen und zu welchem Preis er verkauft; die Konditionen sind
die iiblichen hinsichtlich der Mingelhaftung. Die Bebaiosis soll den Eigentiimer,
den Geschiiftsherren treffen. Die Herausgabe des Preises ist der wictig des Vertre-
ters anvertraut (Z. 17 ff.: drnoxotacticewy thy Tiunv dem V 1fig niotewg mepl
o0TOv obong). Die Verfiigungen sollen im iibrigen wirksam sein, wie wenn der
Geschiiftsherr sie selbst vorgenommen hiitte.

Hamza'* hilt die Urkunde eher fiir eine Empfehlung, da kein zwingendes Be-
diirfnis fiir eine Vertretung angegeben wird. Das e0dokelv in Z. 15 sieht er ,,zwei-
felsohne* als auf den Vertreter bezogen an, da dieser damit die Vertretung annehme
und sich dann zur Herausgabe des Preises verpflichte. So letztlich auch Wenger."
Das erscheint nicht zweifelsfrei, da die e0d0kno1g erteilt wird unter der Bedingung,
dal der Kaufpreis dem Verkéufer erstattet werde, der auch seine Zustimmung erteilt.
Die Formulierung ist nicht eindeutig; die Zustimmung bezieht sich m.E. auf die
VeriuBerung durch den Vertreter.'® "’

3 P. Bodl. 131 und SB I 4653 (Gr. Oase, 240), im ersten Fall wird auch Reisegeld zuge-
sagt, auBerdem Grenf. I 71 (Gr. Oase, 244) und SB I 4651 (Gr. Oase, 250). Weiter
Grenf. II 70 (Gr. Oase, 287): Registrierung einer Schenkungsurkunde.

" Scr. Guarino 2657 ff.

Stellvertretung 219 mit Anm. 2-4.

Die Ausfiihrungen von W. Schmitz, 'H niotig in den Papyri, Jur. Diss., Kéln 1964, S. 73

f. zur Kaufbiirgschaft des Vertreters liegen neben der Sache und beruhen auf einem Lese-

fehler.

Sklavenverkauf weiter: a, Fam. Tebt. 27 (Tebt., 132) — hier allerdings bezieht sich die

Pistis wohl auf die Auswahl der Kéufer und die Vereinbarung des zu erzielenden Preises

durch den Mann der Eigentiimerin, ist also zu fassen als ,,nach seinem Ermessen, nach

seinem pflichtgeméBen Ermessen®. Die Bebaiosis trifft die vertretene Frau. Anders auf-

grund einer unzutreffenden Auslegung, Schmitz, Pistis S. 85/90.

b, SB V 7573 (Oberigypten, 116) = Pap. Primer nE. Nr. 27. Die Urkunde hat nach der

neuen Ergiinzung eine Systasis zum Inhalt; die Pistis bezieht sich auf die Herausgabe des
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Fiir die Verwaltung nenne ich nur Oxy. IV 727 (a. 154): In einer Synchoresis ertei-
len zwei Briider eine c0otoo1g an den X zur Verwaltung des Vermdgens ihrer Nef-
fen, deren énitponot sie sind. X agiert schon fiir sie selbst als Phrontistes ihres Ver-
mogens in Oxyrhynchos. Es wird eine Generalvollmacht erteilt: X soll den Pachtzins
einziehen, Pachtvertrige abschliefen, alles Notige tun, Quittungen ausstellen etc. Er
soll auBerdem monatlich Rechnung ablegen. Als Grund wird angegeben, daf sie zur
Zeit nicht von Alexandria in die Chora reisen koénnen.'

Damit ldsst sich festhalten: Wie die Urkunden iiber die Geschifte stilisiert werden
sollen — explizit auf den Geschiftsherrn abgestellt oder ob sie auch auf den Systates
gestellt werden konnen — 1dBt sich nicht sicher sagen; fest steht nur, dafl die Bebaio-
sis, die Gewihrleistung gegen Rechtsmingel — naturgemil — den verduBernden
Eigentiimer trifft."” Im iibrigen wird den Bevollmichtigten die Befugnis zum eigen-
stindigen Handeln eingerdumt.

c, sonstige Bereiche
Ansonsten haben wir Vollmachten fiir Schuldbeitreibung® und auch fiir die Suche
nach einem entflohenen Sklaven.*'

Preises, die mogliche Bebaiosis ist nicht erhalten; der demotische Teil wurde noch nicht

ediert.
'8 Weiter: a, BGU I 300 = MChr 345 (Fayum, 146): Verwaltung des Vermdgens im Arsi-
noites; dazu gehort es, Forderungen gegen die Pichter einzutreiben, Grundstiicke zu ver-
pachten oder selbst zu bearbeiten, Quittungen auf den Namen des Geschéftsherren auszu-
stellen, alles erforderliche zu tun — wie wenn dieser selbst handelte. Damit verbunden ist
die Pflicht zur Ablieferung des Eingenommenen: droxatactict pot év0&de mopo-
yevouévor Tht Eavtod miotet des Vertreters (Z. 10 f.) und auch die vorweg erklirte Zu-
stimmung des Geschiftsherren. Die Vollmacht wird noch erweitert auf das Vermogen
der Enkelin, deren Vermogen der Geschiftsherr mit verwaltet. Z. 11 bringt entgegen
Hamza (aaO. 2663) nicht die Verpflichtung des Vollmachtgebers zur Zustimmung zu den
Handlungen des Bevollmichtigten, sondern enthilt schon jetzt die — vorweggenommene
— Zustimmung.
b, In einer recht fragmentarischen Form Freib. II 9 = SB III 6292 (Fayum, II): Verwal-
tung eines Nachlasses.
Dementsprechend wird auch in den Fillen des Verkaufs aufgrund einer erteilten Systasis
die Bebaiosis dem Geschiftsherrn auferlegt; s. u. 2 (Oxy. XIV 1634, Ryl. I 165, SB XX
14199, SPP XX 72 = CPR 19).
2 Fouad I 35 (Oxy., 48); SB XX 15033 = Oxy. I 364 (Oxy., 94); Hamb. I 102 (Fayum, II).
Oxy. III 509 (Oxy., II) ist ein besonderer Fall: Die Vollmacht zum Inkasso wird nun mo-
difiziert, da der Gldubiger die Zahlung schon erhalten hatte — von wem nicht gesagt —;
die Vollmacht erstreckt sich nunmehr nur noch auf die Quittungserteilung. Es scheint
sich um einen bloBen Entwurf zu handeln, da die Namen der Parteien nicht genannt wer-
den (1ig Twvi).
Oxy. XIV 1643 (Oxy., 298) Bestellung eines Vertreters fiir eine Reise nach Alexandria
und fiir die Suche nach einem geflohenen Sklaven. Bevollmichtigung zu allen ange-
brachten Handlungen: Fesseln, Peitschen, Klage gegen Sklavenberger.

21
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2, Belege fiir den Geschiftsabschlufl aufgrund einer erteilten Systasis sind leider nur
fiir vier Fille tiberliefert. Alle Texte stammen aus dem 2. und 3. Jh. Es handelt sich
um die VerduBerung von Hiusern und Grundstiicken.

Soweit der Verkdufer den Systates bestellt hat, ist das Bild nicht einheitlich.
Einmal®* wird der Vertrag auf den Systates gestellt, der denn auch mehrfach betont,
dal er den Vertrag abschliefe. Die Bebaiosis trifft ausdriicklich den Verkiufer (Z.
13 ff.). Das Systatikon ist leider nur frgm. in Z. 17 ff. erhalten.” Eine Pistis wird
nicht erwihnt, aber in Z. 10 des Kaufvertrags ist eine Ablieferung fiir den Preis
vorgesehen; eine Erwédhnung der Pistis ist in diesem Zusammenhang nicht auszu-
schliefen.

Ansonsten sind die Vertriige auf die Parteien gestellt.”*

3, Im iibrigen sind belegt Fille der Quittierung fiir Leistungen, die an den Systates
erfolgten, die Urkunden werden auf den Geschiftsherrn gestellt.25

Dariiberhinaus begegnet zweimal das Auftreten eines Systates fiir den Gldubiger im
Verfahren der Zwangsvollstreckung, das Verfahren ist aber ganz auf den Geschifts-
herrn gestellt.*®

22 SB XX 14199 = Oxy. III 505/PSI 1035 (Oxy., 179).

z Hamza, Scr. Guarino 2660 ff.: Warum dies ,keine systasis innehat*, bleibt dunkel; wenn
H. meint, daB hier keine Systasis erteilt wird, dann ist das richtig. Die weitere Annahme
Hamzas, daB hier eine allgemeine, weite Systasis iiber dieses konkrete Geschift hinaus
zugrunde liegt, ist reine Spekulation (2662).

Verkauf: Fam. Tebt. 27 (Tebt., 132), Oxy. XIV 1634 (222); Ryl. I 165 (Hermopolites,
266), Verkduferin ist eine matrona stolata.

Kauf: SPP XX 72 = CPR 19 (Hermopolis, 271).

Oxy. XIV 1634 liegt eine juristisch interessante Gestaltung zugrunde. Die Verkéufer sind
Schuldner des Kéufers; an diesen wird ein verpfindetes Haus verkauft, mit Zahlung der
Differenz zwischen Forderung und Kaufpreis an die Eigentiimer = Schuldner. Warum der
Gldubiger nicht den Verfall des Pfandes geltend macht, ist nicht ersichtlich. Beide Partei-
en handeln durch Vertreter.

Oxy. XXII 2349 (Oxy., 70): Quittung fiir Zahlungen aus einem Grundstiick an einen Le-
giondr, dieser hatte seinen Freigelassenen zum Vertreter bestellt. Fiir die Systasis war die
Genehmigung der Chrematisten eingeholt worden. S. dazu Wolff, SZ 73, 1956, 398. Die
Einzelheiten bleiben unklar, schon weil das Gesuch um die Genehmigung nur ganz
bruchstiickhaft erhalten ist (Z. 26 ff.). Wolff vermutet, dal aufgrund einer vorhergehen-
den Hypothezierung des Grundstiicks, das vermutlich wieder freigegeben wurde, die Zu-
stindigkeit der Chrematisten begriindet war. Da wir nun aber auch Fille der Systasis in
Zwangsvollstreckungsverfahren haben — s. die folgende Anm. — ist mir diese Annahme
nicht sicher. Vielleicht war das Verfahren notig, da es sich um einen Kattkenkleros han-
delte (s.Z. 7).

BGU VII 1662 (Fayum, 182) fiir Leistungen aufgrund Erbfalls. Es wird die (Teil-) Erfiil-
lung eines Legats aufgrund eines romischen Testaments bestitigt. Die Tochter aus der er-
sten Ehe des Soldaten bekommt auBlerdem Teile eines Hauses und eine Sklavin. Zur
mangelnden Trennschirfe der Begrifflichkeit s. schon o. S. 385.

2 BGU XV 2472 (Fayum, 160); Fior. I 56 = MChr 241 = JP 44 (Hermopolites, 233/4).

24
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4, Nur erginzend sei noch hingewiesen auf Verwendungen, die im Grenzbereich
zwischen privatem und 6ffentlichem Tétigwerden liegen.

Mitunter wird von cuviotnu bzw. dnocvototikdv u.d. gesprochen bei Ar-
beitsverhiltnissen im Rahmen liturgischer Aufgaben.”’

Es werden jeweils Pflichten aus der Liturgie {ibernommen, regelmiBig gegen
Zahlung eines Lohnes. Es werden nur Aufgaben und Befugnisse iibertragen, die in
den Bereich der Liturgie fallen, wie bei der Steuererhebung die Eintreibung, die
Quittungserteilung oder die Ablieferung bei der zustindigen Kasse, und ggf. auch
Wachdienste.

Der Sprachgebrauch ist aber nicht einheitlich, z.T. wird auch die Wendung
oporoyely suvnAlayévor verwendet, bei im iibrigen gleichen Abreden.”®
Die eingerdumten Befugnisse beziehen sich somit nur auf die liturgischen Funktio-
nen. Man kann insofern zutreffend von ,,Vertretung®™ sprechen, die aber vom Inhalt
nicht mit der bei der Wahrnehmung privater Interessen gleich zu setzen ist.*’

III. Auswertung
Wenn wir das bisher Vorgestellte zusammenfassen, ergeben sich zwei grofle Grup-
pen:

Einmal die Belege fiir ein Handeln fiir und durch einen Dritten in verschiedenen
allgemeinen Formulierungen fiir das Auftreten des Dritten und zum anderen die
Fille der Systasis, die gleichfalls Handeln fiir und durch einen anderen dokumentie-
ren, aber einen geschlossenen Komplex bilden, mit einem deutlichen Schwergewicht
auf einem eher verwaltungsmifligen Bereich.

1, Fiir die erste, allgemeine Gruppe darf ich noch ohne weitere Nachweise anmer-
ken, dal} es sich hier um Geschifte handelt, in denen eine urkundliche Dokumentati-
on erfolgte; die zweifellos zahlreichen Fille, in denen dies nicht geschah, konnen
wir nicht erfassen. Dabei wird es sich um Alltagsgeschifte handeln. Fiir den Erwerb
z.B. konzentrieren sich unsere Urkunden auf den Kauf von Grundstiicken und Skla-
ven; daneben begegnet auch die Misthosis. Es sind also Geschifte von groBerer
Relevanz.

Was nun die Einordnung angeht, erscheint es mir sicher, daf} es sich nicht nur
um Fille einer bloen Botenschaft handelt.

2" So zB. in Lond. I1 306 (S. 118 f.) = WChr 263 = SP 1I 358 (145); Ryl. II 88 (156); Mich.
XI 604 (223). S. A. Jordens, Vertragliche Regelungen von Arbeiten im spiten grie-
chischsprachigen Agypten (P. Heid. V), Heidelberg 1990, S. 185 ff. mit weiteren Bele-
gen.

2 S0 zB. in Oxy. XXXVI 2769 (a. 242); SB VIII 10205 (III).

2 Ab dem 5. Jh. wird mitunter die Wendung cuvBeteicBou e mpdg oe éml Td1 kA in Ar-
beitsvertrigen verwendet. Damit wird aber kein Vertretungsverhiltnis bezeichnet, son-
dern nur die Ubernahme von Arbeitspflichten ausgedriickt. S. P. Heid. V' S. 152 mit
Anm. 40.
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Es erscheint jeweils handelnd der Geschiftsherrn 81 den Dritten. Die Urkun-
den sind regelmifBig auf den Geschiftsherrn gestellt. Damit ist Offenkundigkeit
gegeben. So kann wenigstens von der Moglichkeit einer direkten Stellvertretung
ausgegangen werden. Das ist auch die herrschende Meinung.

Wieweit die Kompetenzen der Handelnden reichten, konnen wir hier mangels
Unterlagen nicht feststellen. Sie reichten offensichtlich aus fiir die Annahme von
Leistungen und den Abschluf} von Vereinbarungen sowie die Ausstellung von ent-
sprechenden Urkunden.” Aus diesen Belegen kénnen demnach auch keine Schliisse
auf das Innenverhiltnis zwischen Geschiftsherr und Vertreter gezogen werden.

2, Die zweite Gruppe, die der Systasis, entspricht von den Besonderheiten hinsicht-
lich ProzeBvertretungen und Demosiosis abgesehen in der Art und dem Umfang der
Geschiifte der ersten. Man mag einen Unterschied finden in dem weiten Umfang, in
dem jeweils umfassende Vermogensverwaltungen zugewiesen werden.

Sie zeichnet sich jedoch dadurch aus, daB} in den Urkunden iiber die Bestellung
eine genauere Beschreibung der Kompetenzen erfolgt. Zuweilen wird auch ver-
merkt, daB} das Geschift so gelten solle, wie wenn der Geschiftsherr es selber vor-
genommen hiitte. Eine vorhergehende Zustimmung des Geschéftsherrn — 000xno1g
— begegnet nur in einigen Vollmachtsurkunden.’' Mitunter, aber eben nicht regel-
miBig, stehen die Bevollmichtigten in einem engeren Verhiltnis zum Vollmachtge-
ber — aber das liegt ja wohl auch nahe.*

Zuweilen wird bei der Erteilung der Vollmacht auf die Pistis abgestellt und zwar
iiberwiegend in der Formulierung tfig micteng obong des Vertreters. Die Wendung
finden wir nur in Féllen der Erledigung privater Geschifte. So bei Verkédufen von
Sklaven,” bei Verwaltungen™ und Schuldbeitreibungen.” Sie kann aber auch feh-
len.”® Bei der Vornahme des Geschiifts wird sie nur zweimal genannt: SB XX 14199
— im Vertrag selbst ev. zerstort und in Oxy. XIV 1634, nicht dagegen in Ryl. II 165
und SPP XX 72. Bei Quittungen wird sie nicht erwihnt. So wird die Pistis bei der

S, auch den — vergeblichen — Versuch, in den Urkunden unmittelbar zwischen direkter
und indirekter Stellvertretung zu unterscheiden, von G. Hamza, Symp. 1988, 349 ff. und
die allgemein kritischen Bemerkungen M. Talamancas, BIDR 94/95,1991/2, 825.

3 Oxy.194 (83) und SB V 7573 (116) — jeweils Verkauf von Sklaven, in BGU I 300 (148),
P. Bodl. I 31 (Verwaltung, 169), Fouad I 35 (Schuldbeitreibung, 48) und Oxy. II 261 =
MChr. 346 (ProzeBBvollmacht, 55).

32 Oxy. I 97: Bruder, II 261: Enkel, IV 727: schon bestellter Phrontistes, XIV 1642: ev.
Bruder, XXII 2349: Freigelassener; BGU IV 1093: Sohn, I 300: ein anderer Veteran;
Fam. Tebt. 27: Ehemann; Tebt. II 387: Mann = Bruder; Mert. I 10: Freigelassener.

3 Oxy.1.94,SB V 7573, Tebt. 1 27.

#* BGU 1300, Oxy. IV 727.

3% Fouad 1 35.

* In einem Fall der Verwaltung (Freib. II 9) und weiteren Fillen der Schuldbeitreibung
(Hamb. 102, Oxy. III 509 — nur Quittungserteilung —, Oxy. XIV 1643, ev. in SB XX
15033 zerstort).
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Erteilung erwihnt in BGU VII 1662, nicht aber in der Quittung. Auf die Pistis wird
nicht abgestellt in den Fillen der Vertretung in Verfahren oder bei der Demosiosis,
ebensowenig bei Vollstreckungsverfahren.”’

Im Ergebnis ist festzuhalten, dafl die Verwendung beschrinkt ist auf materielle
Geschiifte, daf} sie aber offensichtlich ganz zufillig erfolgt und weder rdumlich noch
zeitlich konzentriert anzutreffen ist. Es handelt sich damit letztlich nicht um einen
konstitutierenden Bestandteil.

IV. Rechtliche Einordnung
Zunichst erscheint der allgemeine Hinweis angebracht, daf} die aus dem romischen
Recht bekannten Formen des Handelns durch Dritte wie Handeln durch Sklaven im
rechtsgeschiftlichen Bereich offensichtlich kaum Bedeutung erlangt haben, ebenso-
wenig Handeln durch gewaltunterworfene Kinder, da die Kinder vermogens- und
nach Erreichung der Volljdhrigkeit auch handlungsfihig sind.

Erginzend sei noch bemerkt, dal die Systasis als Vollmacht zum Geschifts-
abschluf3, beim Geschiftsabschluf} selbst und bei der Schuldbeitreibung fiir Romer
auch schon vor der Constitutio Antoniniana und dann generell begegnet.™

1, Zuvor noch eine kurze Bemerkung zur Bedeutung der Pistisklausel, iiber die die
Literatur, wie zu erwarten, nicht einer Meinung ist.

Deutlich diirfte sein, da} sie in unserem Zusammenhang nicht als Parallele zu den
Abreden iiber die Beweislastverteilung bei Leistungen ohne Urkunde zu fassen ist,
wo z.B. dem Glaubiger der Vorrang eingerdumt wird, wenn bei Zinszahlungen der
Schuldner keine Quittung vorlegen kann: tfig Tiotemg mepl TOV dedaverkdto ovong
nepl GV E0v un) Emipépwot adtod ol dedavetopévon ypdupoto.®’

Die Pistis wird als Regelung im Innenverhiltnis zwischen Vollmachtgeber und Be-
vollmichtigten und als Haftungsregelung angesehen, so Wenger," zustimmend
Rabel.*" Mitteis* dagegen sieht die Bedeutung darin, daB der Bevollmiichtigte so
gut wie moglich zu verkaufen habe. Dagegen wendet sich Rabel, da aus der — zutref-
fenden — Ergénzung Zuckers zu BGU VII 1662 Z. 15 ff. — undepiog kortoyfic gera-
de die Haftungsfreistellung folge, die sonst aufgrund der Pistis anzunehmen sei. Die

7 BGU XV 2472, Fior. 1 56.

38 Vollmacht: Oxy. 194 = MChr 344, a. 83, BGU I 300 = MChr. 345, a. 148, Oxy. IV 727,
a. 154; Schuldbeitreibung: SB XX 15033, a. 94, Freib. 11 9, II Jh.; Vertragschluf3: Oxy.
XIV 1634, a. 222, Ryl. II 165 — eine matrona stolata —, a. 266; Quittierung: BGU VII
1662 a. 182 — fiir Leistungen aufgrund eines rom. Testaments.

3 Oxy. III 506 = MChr 248 Z. 15 ff. — s. Schmitz, Pistis 71, H.-A. Rupprecht, Studien zur

Quittung im Recht der graeco — dgypt. Papyri, Miinchen 1971, 85.

Stellvertretung 219 Anm. 4 zu Oxy. 1 94.

4 E, Rabel, Eine neue Vollmachts-Urkunde, Aeg. 13, 1933, 373 ff. = Gesammelte Aufsit-
ze, IV Arbeiten zur altgriech., hell. und rom. Rechtsgeschichte, Tiibingen 1971, 488 ff.
zu SB V 7573, BGU VII 1662, Oxy. 1 94.

42 Zu MChr 344.
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Unterschiedlichkeit der Aufgaben und Kompetenzen des Vertreters — Auswahl der
Kiufer, Preisgestaltung, Verwaltung der Vermogen etc. — kann durchaus als Argu-
ment fiir die Auffassung von Mitteis gewertet werden. Im iibrigen miissen sich beide
Akzentuierungen nicht ausschlieBen.*’

Da die Klausel nur zufillig und sporadisch begegnet, kann ich hier wohl auf ei-
ne nihere Erorterung verzichten. Aus dem Auftreten erst in romischer Zeit mochte
ich nicht auf Einflu romischen Rechts, etwa der Figur des mandatum als bonae
fidei iudicium schlieBen.

2, Was nun die zentrale Frage angeht: direkte Stellvertretung ja oder nein?

Die Literatur ging zunichst nach den Untersuchungen Wengers ohne weiteres fiir
den griechischen Bereich von der Zulissigkeit der direkten Stellvertretung aus. In
jlingerer Zeit wurde das nochmal in der Untersuchung einzelner Texte bestitigt; so
durch die bereits genannten Artikel von J. Herrmann** und G. Hamza.*’

Pringsheim ergénzte in seinem Greek Law of Sale (S. 215 ff.) das Bild noch mit
dem dem griechischen Recht allgemein zugrundeliegenden Surrogationsprinzip.
Danach tritt ein wirksamer Erwerb des ,,Eigentums® nur ein, wenn ein Entgelt ge-
zahlt wird, und der Erwerb tritt bei dem ein, aus dessen Vermdgen das Entgelt
stammt.

Ernst Rabel hingegen duflerte in mehreren Beitragen Bedenken gegen die An-
nahme einer direkten Stellvertretung.

Er ging zunichst nicht auf die Systasis beschrinkt davon aus, dafl nach alten
Rechten der selbstverstindliche Ausgangspunkt sei, dafl der Dritte das Geschift im
eigenen Namen, d.h. als Geschiftspartei abschliet (entspr. § 185 BGB). Er sieht
daher die Fille der Vertretung als Handeln des Dritten im eigenen Namen unter
Zustimmung des Geschiftsherrn. Sprachlicher Ankniipfungspunkt ist die allgemeine
Bedeutung von cuviotnu als ,,prisentieren, empfehlen. Der Dritte wird den Ge-
schiftsgegnern durch den Geschiftsherrn als moglicher Handelnder oder Leistungs-
empfinger présentiert. Als Beispiel fiihrt er die demosthenischen Reden 52 und 49
an.

So schon 1933 bei der Edition von — dann — SB V 7573.* Der Gedanke wurde
allgemeiner ausgefiihrt in dem Beitrag: ,,Die Stellvertretung in den hellenistischen
Rechten und in Rom*.*’ Es handele sich urspriinglich um Fille der Ermichtigung
zur Leistung an den Dritten, der dem Geschiftsgegner vorgestellt werde, dem ent-
spreche die Ermiéchtigung des Dritten zur Verfiigung iiber Besitz und Eigentum des

Auf die Ausfiihrungen von Schmitz, Pistis 81 ff. im Zusammenhang mit der notwendigen
Entgeltlichkeit und seine Diskussion der Kaufbiirgschaft ist hier nicht einzugehen.

S 0. Anm. 3.

4°S.0.Anm. 4.

" Aeg. 13,1933,374 ff. = Ges. Schr. IV 484 ff.

47 Atti del Cong. intern. di diritto romano, Pavia 1934,1235 ff. = Ges. Schr. IV 491 ff.
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Geschiftsherrn — also auch hier Handeln des Dritten im eigenen Namen mit Einwil-
ligung/Ermiéchtigung des Geschiftsherrn.

1937 wurde dies in einem ausfiihrlichen Artikel zur ,,Systasis“** genauer darge-
stellt. Rabel verwies insoweit auch auf seine knappen Ausfiihrungen in den ,,Grund-
ziigen des rom. Privatrechts“.*’ Bei dieser Gelegenheit darf ich eine Erinnerung aus
einem Seminar von W. Kunkel Anfang der 60er Jahre einfiigen, wo Kunkel einmal
Ernst Levy zitierte, der zu diesen Grundziigen meinte: ,,Zu schwer fiir Privatdozen-
ten®.

Fiir den Prozef3 geht Rabel zunichst von dem Erfordernis des personlichen Auf-
tretens der Parteien aus, von dem Ausnahmen nur nach Gestattung moglich waren —
eine Erscheinung, die er auch rechtsvergleichend untermauert.

Rabel argumentiert dariiber hinaus mit der Pistis: Sie bezeichne die Stellung als
Vertrauensstellung, als Treuhénder. Er sieht das als Argument fiir die Erméchtigung
zum Handeln im eigenen Namen, aber mit Erméchtigung durch den Geschiftsherrn
(zu SB V 7573).

Ein Bedenken gegen die Zulidssigkeit einer Stellvertretung folgt fiir Rabel auch
aus der obligatio, die als ,,Bindung*, als Haftung des Schuldners nicht durch einen
Dritten, sondern nur personlich begriindet werden konnte.

Ob und inwieweit Rabel an dem Gedanken der Ermichtigung auch fiir die Fille
der Systasis in romischer Zeit festhilt — und damit fiir die Mehrzahl der Belege —
und sie damit nicht als Fille der Stellvertretung ansieht, so wie das in dem Artikel
von 1933 anklingt, 146t sich nicht eindeutig kldren. Er legt offensichtlich auch weiter
Gewicht auf die Bedeutung des ,,Bestellens” und auch des ,,Legitimierens®. In sei-
nem letzten Artikel von 1937 wird auf diese Gruppe nur recht summarisch verwie-
sen.

Wenn man das hier vorgestellte Material unter diesem Gesichtspunkt mustert, ergibt
sich fiir die prozessualen Belege, da} eine Genehmigung durch den Konig nur in
ptolemdischer Zeit in Tebt. III 1, 770 und in einem Beleg aus rom. Zeit (Tebt. II 317
= MChr 348, a. 174, fiir ein Verwaltungsverfahren) eingeholt wurde.”

Die von Rabel als Indiz fiir ein Fortleben dieser Vorstellung angefiihrte Begriin-
dung der Urkunden, warum eine Systasis erteilt werde — Krankheit, weibliche
Schwiche oder Unmoglichkeit einer Reise, finden wir nur in vier weiteren Texten —
ohne daf} hier dann noch um die Genehmigung nachgesucht wird. In den Fillen der
Demosiosis fehlen solche Anhaltspunkte. Das bedeutet aber auch, dafl der Gedanke
einer Genehmigung des Auftretens eines Dritten im Verfahren kaum mehr eine
Rolle spielte.

8 Systasis, AHDO 1, 1937,213 ff. = Ges. Schr. IV 607 ff.

9 Enzyklopédie der Rechtswiss., hgg. von Holtzendorff-Kohler, Berlin 1915; gesonderte 2.
Aufl., Darmstadt 1955, 187 ff., 190.

0 Zur Genehmigung der Stellvertretung im prozessualen Bereich s. noch Wenger, Aeg. 13,
1933,586 ff.
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Fiir die Serapeumstexte kann dagegen die Einholung der Gestattung fiir das
Auftreten eines Systates zwanglos mit der Natur der Leistungen aus der Staatskasse
erklidrt werden. Daraus lédsst sich jedoch kein iiber den Einzelfall hinausreichendes
Argument ableiten.

Fiir die romische Zeit — und aus dieser stammen unsere Belege fiir die einzelnen
Geschiifte ja — scheint mir die Ausgestaltung der Urkunden tiber die durch den Sy-
states abgeschlossenen Geschifte, die ganz der der Vertretungsgeschifte der ersten —
allgemeinen — Gruppe entsprechen, fiir eine Charakterisierung als Stellvertretung
und nicht nur als Erméchtigung zum Handeln im eigenen Namen fiir einen Dritten
zu sprechen.

Wie fiir die direkte Stellvertretung typisch, tritt der Geschiftsherr = Vollmacht-
geber selbst als handelnd auf — allerdings durch den Vertreter. Als Fall der Erméch-
tigung konnte allenfalls SB XX 14199 angesehen werden, wo der Vertreter im eige-
nen Namen handelt und dies besonders betont. Aber dieser Text ist die absolute
Ausnahme.

Ein Argument fiir die Einordnung als ,,Ermichtigung* konnte aus der — vorher-
gehenden — Erklidrung des Einverstindnisses gezogen werden. Aber diese e000kno1g
begegnet letztlich nur in wenigen Vollmachtsurkunden.’' In der Mehrzahl der Fille
eines vorgesehenen Geschiftsabschlusses fehlt sie dagegen.

Auch die Bebaiosis, die — natiirlich — den Geschéftsherrn trifft, konnte als Ar-
gument fiir die Erméchtigung herangezogen werden. Wenngleich Rabel zuzugeben
ist, daBl man dies als Ausnahme akzeptieren konne.

M.E. kann aber kein Argument gegen die Qualifizierung der Systasis als direkte
Stellvertretung aus der Tatsache abgeleitet werden, dafl die Urkunden iiber die Ertei-
lung einer Systasis mitunter Abreden zum Innenverhiltnis zwischen Geschiftsherren
und Auftragnehmer enthalten. Diese Auffassung scheint Hamza> zu vertreten. Die
sduberliche Scheidung von Innen- und Auflenverhiltnis ist ein modernes Phianomen,
das heute auch mehr in zivilrechtlichen Anfingeriibungen thematisiert wird als im
tiglichen Leben. Schon Rabel sah die Verbindung als ,natiirlicher Anschauung®
entsprechend an.”> Weiter kann auch nicht mit der Tatsache gegen das Vorliegen
einer Vollmacht argumentiert werden, dafl nicht in allen Vollmachtsurkunden der
Grund angegeben wird, warum diese erteilt wurde. Die SchluBfolgerung Hamzas™,

St Oxy. 194 (Kauf), BGU I 300, P. Bodl. I 31 (Vw), Fouad I 35 (Schuldbeitreibung) sowie
Oxy. II 261 = MChr. 346 (Proze3). SB V 7573 (116) bringt die Genehmigung, wie wenn
der Geschiiftsherr selbst handeln wiirde.

*2 Scr. Guarino 2664 ff.

53 Aeg. 13,1933,376 = Ges. Schr. IV 486, S. auch Partsch, Arch. 4, 1908, 500 in der Bspr.
von Wenger, Stellvertretung. Interessant ist, da} in der modernen Dogmatik nun wieder
die Verbindung von Grundgeschift und Vollmacht kontrovers diskutiert wird: V.
Beuthien, Stellvertretung und Abstraktion, Festgabe aus der Wissenschaft zum
50jdhrigen Bestehen des BGH I, Miinchen 2000, 81 ff.

** Scr. Guarino 2357 ff.
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da dann nur eine Empfehlung vorliege, iiberzeugt angesichts der sonst iiberein-
stimmenden Formulierungen der Urkunden nicht.

Als Ergebnis fiir die romische Zeit kann somit festgehalten werden, dafl von einer
entwickelten Form der direkten Stellvertretung, nicht mehr nur von einer Erméchti-
gung auszugehen ist. Dal Genehmigungen in einigen wenigen Fillen angesprochen
werden, ist m.E. kein zwingendes Gegenargument, da damit auch nur die Wirkung
der Vollmacht bekriftigt werden kann. Wenngleich man dies auch als Reminiszenz
— aber auch nicht mehr — an die urspriingliche Auffassung gelten lassen konnte.

Was die Problematik der obligatio angeht, so 148t sich vielleicht eine Losung
finden in der inzwischen im Bereich der griechischen Rechtsgeschichte weitgehend
akzeptierten Theorie H. J. Wolffs von der Zweckverfiigung, die zu einer als delikts-
rechtlich einzustufenden Haftung bei Nichterfiillung der mit der Vermogensver-
schiebung gesetzten Bedingungen fiihrt, und nicht direkt zu einem Handeln ver-
pflichtet. Damit wire diese Uberlegung nicht mehr von solchem Gewicht.

Die Bedeutung der Systasis als Form der direkten Stellvertretung liegt wohl dar-
in, daf hier die Kompetenzen der Vertreter genauer bezeichnet werden, die sie als
Verkiufer bei der Auswahl der Kéufer, bei der Preisbildung oder als Verwalter von
Vermogen mit weiter Kompetenz hinsichtlich der Mittel und Maflnahmen haben.
Weiter, daf} diese dann in entsprechenden Urkunden niedergelegt wird.

Fiir die Tatsache, daf diese Figur fast ausschlieBlich in romischer Zeit begegnet,
habe ich keine Erklirung. Die iibliche Erklirung mit den Zufillen der Uberlieferung
ist nicht wirklich befriedigend.

Reine Spekulation ist die Uberlegung, daB die zunehmende ausdriickliche Be-
stellung von Vertretern im verfahrensrechtlichen Bereich sich dann als Vorbild fiir
die Verwendung im privatrechtlichen Bereich darstellte, die praktische Wirkung
aufgrund ihrer besonderen Gestaltung hinsichtlich der Aufgaben und Kompetenzen
entfaltete.






THOMAS KRUSE (WIEN)

ANTWORT AUF DEN VORTRAG VON H.-A. RUPPRECHT:
DIE SYSTASIS — EINE BESONDERE GESTALTUNG
IN DER PRAXIS DER PAPYRI

Der Vortrag von Hans-Albert Rupprecht nimmt sich eines prominenten Rechtspro-
blems an, das seit ldngerer Zeit nicht mehr systematisch behandelt worden ist, le-
bensweltlich indes von einiger Bedeutung gewesen ist, ndmlich der Stellvertretung
oder allgemeiner formuliert dem Handeln fiir einen anderen bzw. dem Handeln
durch einen anderen. Dieses Rechtsphidnomen hat in den Papyrusurkunden des grie-
chischen, insbesondere aber des romischen Agypten zahlreiche Manifestationen
gefunden. Sie reichen von diversen schlichten Besorgungsauftrigen in den Privat-
briefen, iiber die Vertretung von Miindeln als ¢ritporog oder die Einsetzung einer
Person als @povtiotng fiir die Verwaltung von Grundbesitz bis hin zum Auftreten
von Vertretern im Verkehr mit der staatlichen Verwaltung, so etwa bei Steuerzah-
lungen. Ganz abgesehen von den hiufigen Vertretungsverhiltnissen im administrati-
ven Bereich, wo ein Amtstriiger durch einen anderen vertreten werden kann.'

Sprachlich konnen die Vertretungsverhiltnisse ganz verschieden bezeichnet
werden: Zum einen durch prépositionale Konstruktionen, wie etwa das sehr hiufige
bloBe 816 mit folgender Nennung des Dritten bzw. durch Nennung des Vertreters
mit einem Zusatz, der besagt, daB der Betreffende &v dvouortt oder ék dvouatog des
Mandanten handelt. Neben solchen Wendungen bzw. auch in Kombination mit ih-
nen begegnen konkrete Bezeichnungen des Vertreters als £nitponog, @poviieTig
oder cvotanC.

Aus dem Kreis dieser so vielféltigen Erscheinungsformen des Rechtsphdnomens
der Stellvertretung, deren Verschiedenheit dem Versuch einer juristischen Systema-
tisierung zu widerstreiten scheint, widmet sich Rupprecht im Speziellen der systasis,
d.h. derjenigen Vertretungen, die das Vertretungsverhiltnis ausdriicklich mittels
einer Form des Verbums cuviotnut (in Einzelfillen auch drocvvictnut) bezeich-
nen bzw. die Fille, in denen eine entsprechende als cVotoo1lC, GLGTOTIKOV oder
drocvotatikov bezeichnete urkundlich niedergelegte Vereinbarung oder die Be-
zugnahme auf eine solche vorliegt. Die iiberlieferten Fille einer solchen expliziten

' So etwa regelméBig der Gaustratege durch den Kéniglichen Schreiber, siche Th. Kruse,

Der Kénigliche Schreiber und die Gauverwaltung. Untersuchungen zur Verwaltungsge-
schichte Agyptens in der Zeit von Augustus bis Philippus Arabs (30 v.Chr. — 245 n.Chr.)
(APF-Beih. 11), Miinchen — Leipzig 2002, Band II, 843 ff.
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Bevollmichtigung sind solche zur Vertretung in einem Prozefl, zum Abschluf} eines
Geschiiftes sowie zur Verwaltung von Vermogen durch den Bevollméchtigten.

Rupprechts Beitrag stellt das einschlidgige Material zusammen, sichtet es und
unterzieht das Rechtsinstitut der systasis einer erneuten juristischen Bewertung. Dies
findet seine Rechtfertigung darin, daf} in jlingerer Zeit, insbesondere von Gébor
Hamza Versuche unternommen worden sind, eine Einordnung der systasis als Form
direkter Stellvertretung im Anschlufl an Ernst Rabel, dem prominentesten Kritiker
dieser insbesondere von Leopold Wenger vertretenen Auffassung, erneut in Abrede
zu stellen.” Dabei pliddiert Rupprecht mit iiberzeugenden Argumenten fiir ein Fest-
halten an der Auffassung der systasis als eine Form direkter Stellvertretung.

Ob zunichst die ocbotaotg liberhaupt eine Sonderstellung gegeniiber anderen
Vertretungsverhéltnissen einnimmt, scheint mir eher zweifelhaft zu sein. Eine solche
Sonderstellung (oder zumindest die Erweckung des Eindrucks einer solchen) dringt
sich zunéchst wegen der (zumeist auch schriftlich fixierten) vertraglichen Vereinba-
rung iiber die Vertretung auf, die somit einen geschlossenen Komplex zu bilden
scheinten, wobei fraglich bleibt, ob dies als Indiz ausreicht. Demgegeniiber fehlen
zwar bei den anderen Ausgestaltungen einer Vertretung bisher explizite Zeugnisse
fiir die Bevollméchtigung, sondern man hat diese nur fiir die Leistungsbewirkung.
Nun lieBe sich aber vielleicht denken, daB man im Falle der cOotocig wegen der
Notwendigkeit einer Bevollméchtigung, deren Auswirkungen und konkrete Manife-
station nicht absehbar war und die deshalb weit gefal3t werden muflte, eine vertragli-
che und urkundlich niedergelegte Vereinbarung in besonderem Mafe fiir nétig
gehalten hat. Im Gegensatz dazu war der Inhalt von Vertretungsverhiltnissen, die
etwa nur auf eine simple Steuerzahlung an den Fiskus ,,durch® (814) einen anderen
oder ,,im Namen“ (£x ovopatog, év ovouatt) eines Dritten abzielen, oder durch die
Bezeichnung des Vertreters als @poviiotig bzw. émitponog fiir Miindel sowie
k0puog fiir eine Frau fiir die Zeitgenossen moglicherweise hinreichend klar definiert
bzw. durch die allgemeine Lebenserfahrung abgedeckt, so dal man gesonderte Ver-
einbarung iiber die Bevollmichtigung fiir obsolet gehalten hat.

Im Falle der durch obotaoig erfolgten Bestellung eines Vertreters fiir so kom-
plexe Angelegenheiten wie die Vertretung in einem Prozel3 bzw. fiir die weitgehen-
de Verwaltung von Giitern oder den Abschluf} eines Rechtsgeschiftes war der Voll-
machtgeber indes darauf angewiesen, daB3 der auf sich gestellte Stellvertreter in
Erfiillung eines besonderen Vertrauensverhiltnisses im Falle unerwarteter Wendun-
gen im ProzeBverlauf bzw. vor dem Erfordernis eines mdglichst profitablen Ge-
schiftsabschlusses auch selbstindig ad hoc Entscheidungen fillen bzw. weitgehend
frei handeln konnte, um die Interessen des Vertretenen in bestmoglicher Weise
wahrzunehmen. Aus diesem Grunde konnte man sich deshalb genétigt gesehen

2 Siehe die Zusammenstellung der gesamten relevanten Literatur bei G. Hamza, Einige

Bemerkungen zur Systasis in den Papyri, in: Sodalitas VI (Scritti Guarino), Neapel 1984,
2653-2666 sowie im Beitrag von Rupprecht in diesem Band.
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haben, ausdriicklich auf diese aus der Bevollméchtigung resultierende Vertrauens-
stellung zu verweisen; und zwar zunichst einmal, indem man iiberhaupt das Vertre-
tungsverhiltnis mittels einer konkreten Urkunde (cVotaotg, cvototikdv) konstitu-
ierte bzw. konkretisierte; sodann, daf3 man in derselben auch ausdriicklich auf die
Vertrauensstellung des Bevollmichtigten verwies, so vor allem durch die niotic-
Klausel; ferner, dal man ausdriicklich erkldrte, daf3 der Vertreter iiber dieselbe
Handlungsfreiheit verfiigen sollte, wie der Vertretene, wenn er tatsichlich anwesend
wiire (ausgedriickt durch die Formel: ko8& kol adti bzw. adt® mopodon bzw.
nopovtt £Efv) und schlieBlich, indem der Vertreter durch die e0doxel-Formel aus-
driicklich seine Zustimmung zu der cbotaocig erklirte. (Zur Interpretation dieser
Formel nochmals spiter). — Dies schliefft natiirlich nicht aus, daf} in besonders gela-
gerten Fillen, wo dies angebracht erschien, noch gesonderte Anweisungen an den
Vertreter gegeben wurden, so im Falle von P.Oxy. XIV 1642 (nach 289 n.Chr.), wo
der Vertreter in einem Prozefl die Nominierung einer bestimmten Person zum Nach-
folger in der Agoranomie durch den Vollmachtgeber an dessen Stelle zu rechtferti-
gen hat und wo nach dem Schema: ,,Wenn er (sc. der ProzeBgegner) sagt...* (éav...
Aéyn), ,,wirst Du Folgendes sagen...” (Aé€eig oUtwg...) der Vertreter detaillierte
Argumentationsvorschriften erhilt.

Es scheint mithin, daf} eo ipso die systasis keinen Sonderfall im Recht der Ver-
tretungsverhiltnisse konstituiert, sondern sich vor allem dadurch auszeichnet, daf3
Vertretungsverhiltnisse hier, wie Rupprecht in seinem Beitrag prizise herausarbei-
tet, einer besonderen Ausgestaltung unterliegen.

Die obengenannten konstitutiven Elemente einer cvotooig finden sich etwa in
der obotaoic-Urkunde P.Oxy. I 94 (83 n.Chr.). Hier bevollméchtigt in Form einer
objektiv stilisierten Homologie ein romischer Biirger namens M. Antonius Ptole-
maios® einen Dionysios, Sohn des Theon, zwei ihm gehorende Sklaven auf dem
Markt zu verkaufen. Die Mingelhaftung ist die bei einem solchen Geschiift iibliche,
d.h. die Ware wird verkauft wie sie ist, mit Ausnahme der Haftung fiir Aussatz und
Epilepsie. Der Vertreter hat die Freiheit der Entscheidung, an wen er die Sklaven
verkauft oder ob er sie einzeln oder zusammen verkauft, und er soll iiber die besag-
ten Sklaven alle Verfiigungen treffen konnen, die auch der Gewalthaber bei person-
lichem Handeln treffen diirfte (Z. 13-15: xoi 100 GAAe mepl odTd(V) TepLot-
xovounoovta koBd kol avt®d Mdpke Ttokepoio [nlapdvit éERv). Es folgt die
Formel iiber die Eudokesis, die wie folgt gefaBt ist: €0dokelv yop avTOv £ml

ol

10010[t]g €9” ® TV doBfcouévny adtd To0TEV §i 10D dn’ adTdV TpaBncouévou

0

Tuny anoxotooteioew (1. -otnoewv) 1@ Avtovio Itolepoio, thg Tioteng Tepl

* Der Name ist von den Erstherausgebern Grenfell und Hunt (siche den Kommentar zu

P.Oxy. 1943 u. 4) falsch aufgefa3t worden, die deshalb unnotige Konjekturen am Text
vornahmen (was von Mitteils in seinem Wiederabdruck des Dokuments in M.Chr. 344
iibernommen worden ist), da sie nicht erkannten, daf es sich bei M. Antonius Ptolemaios
um einen romischen Biirger der Tribus Sergia handelt (siehe BL 1315).
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adtov Atovies[tJov oBong, thg 8¢ mept xupeiog Befordoeng ¢EaxorovBodong 1
Avtovie [todepai £ni Tolg mpokepévolg dikaitotg (Z. 15-21).

Rupprecht duBert Zweifel an der Auffassung von Gabor Hamza®, wonach das
£000KelV Yop avtov in Z. 15 zweifelsfrei nur auf den Vertreter bezogen werden
konne, der damit die Vertretungsvereinbarung annehme, denn die Eudokesis sei an
die Bedingung der Herausgabe des Kaufpreises gekniipft, weshalb die Formulierung
nicht eindeutig sei und sich auch auf die Zustimmung des Mandanten zur VeriuBe-
rung der Sklaven durch den Vertreter beziehen konne. Es scheint mir indes mehr fiir
die Auffassung Hamzas zu sprechen, welche im Ubrigen bereits die diejenige von
Leopold Wenger’ war. Die Griinde hierfiir sind vor allem sprachlogischer Natur,
denn in dem Text ist auch sonst avtdg ohne niheren Zusatz immer der Vertreter,
nicht der Mandant; so in Z. 6 und in Z. 16. Auf der anderen Seite wird in der an-
schlieBenden Klausel iiber die miotig, wo wegen der unmittelbar vorhergehenden
namentlichen Nennung des Antonius Ptolemaios ein alleinstehendes Personalpro-
nomen o0tOv nicht eindeutig wire, der Name des Vertreters hinzugefiigt (tfig
nloTemg mept adTov Atovuc[i]ov odong).

DaB durchaus auch dem Stellvertreter das e0doxetv zufallen kann, zeigen im
Ubrigen auch die Vertretungsvollmachten fiir Prozesse, so ganz eindeutig P.Oxy. I
97 (= M.Chr. 347, 116 n.Chr.)°, was ebenfalls von Wenger schon herausgearbeitet
worden ist.” Hier bestellt mittels einer objektiv stilisierten Homologie ein gewisser
Diogenes seinen Bruder Nikanor zum Stellvertreter in einem ProzeB vor dem prae-
fectus Aegypti iiber die Besitzrechte an einer Sklavin. Zwar lautet die Formel am
SchluB der Urkunde lediglich ebdoxely yop €mi tovtolg (Z. 18-19); daB jedoch der
Infinitiv ebdoxelv als Subjektsakkusativ zwingend den Vertreter voraussetzt, bewei-
sen indes die beiden Subskriptionen der Vertragspartner: Namlich zunéchst die des
Mandanten: Atoyévng Appoviov 100 Nikdvopog cuvéstnoo Tov AdeAeov uod
Nwkdvopo énil noot tolg tpokeluévolg (Z. 20-23); und sodann die des Bevollmich-
tigten: NikGvop adeleodg e080k® 1§ cvotdaoet (Z. 24-25). Damit diirfte man aber
m.E. bis auf weiteres davon auszugehen haben, daf} die Eudokesis-Formel in solchen
ovotaoig-Urkunden sich i.d.R. auf die Zustimmung des Vertreters bezieht.

Zum Ausgangspunkt unserer Uberlegungen zuriickkehrend, nidmlich der Fas-
sung dieser Formel in der Urkunde P.Oxy. I 94 (= M.Chr. 344) iiber die Bevoll-
michtigung zum Verkauf zweier Sklaven des Mandanten scheint es mir auch nicht
so sicher zu sein, daf} hier die Eudokesis im strengen Sinne an die Bedingung der
Herausgabe des Kaufpreises an den Vollmachtgeber gekniipft ist. Denn zunéchst
einmal heiBt es ja bereits ebdoxelv yop adTOV £xl TovTOIS (Z. 15-16), also: ,,daB er
(sc. der Bevollmichtigte Dionysios, Sohn des Theon) unter diesen (sc. den oben im
Vertrag genannten) Bedingungen zustimmt“. Der folgende Passus é¢’ ¢ thv

0

Hamza, Bemerkungen (0. Anm. 2) 2658 f.

Die Stellvertretung im Rechte der Papyri, Leipzig 1906,219 m. Anm. 2-4.
Zur Datierung vgl. ZPE 17, 1975,282 m. Anm. 2.

Stellvertretung 143 f.
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dobfcouévny ad1®d ... v dmokotaoteicey (1. -othcew) 1@ Aviovie
[roAepoiw (Z. 17-18) scheint mir dann weniger die Eudokesis selbst zu konditio-
nieren als vielmehr eine selbstverstindliche Bedingung nachzureichen, die bisher
nicht genannt worden war, ndmlich die Herausgabe des Kaufpreises an den Voll-
machtgeber.

Das soll nun allerdings nicht heien, daB es keine Belege fiir die edddknoig des
Vollmachtgebers gibe. Diese unterscheidet sich jedoch strukturell von der soeben
behandelten, als sie nicht eine Zustimmung zur Vollmachterteilung ist, sondern eine
im vorhinein erteilte Zustimmung zu den Vertretungshandlungen darstellt. Sie ist
deshalb auch ausfiihrlicher gefaft als das einfache £0doxet oder ebdoxkelv des Ver-
treters. So heiBt es etwa in dem yeipdypagpov BGU I 300 (= M.Chr. 345 = FIRA III
159; Arsinoites, 148 n.Chr.), das auf dem verso als dnocvoto[tikdv] bezeichnet
wird und mittels dessen C. Valerius Chairemonianos, ein Militdrveteran und Biirger
von Antinoopolis, einen Kameraden namens M. Sempronius Clemens zum ¢@pov-
Tiot¢ fiir seine Giiter im Arsinoites einsetzt: kol e0S0k® 0i¢ GV TPOC TODTOL
émutehéon (Z. 11-12), wobei mit tadto die vorhergenannten Vollmachten gemeint
sind, die prézise und ausfiihrlich beschrieben werden, nimlich: die Eintreibung der
Pacht, die erneute Verpachtung, die Ausstellung von Quittungen etc. In dhnlicher
Weise heifit es in P.Fouad 35 (Oxyrhynchos, 48 n.Chr.), wo eine Frau namens Thae-
sis ihren Ehemann Ptollion zur Eintreibung ihr geschuldeter Summen und die Erle-
digung von Verkiufen bevollmichtigt: edSokel yop naiot oig dv 6 dvip TtoArimv
Tepl TAV Koo TV cvotoacty otkovoun[oln (Z. 10-11).

Fiir die juristische Bewertung der Systasis bezog sich die juristische Literatur u.a.,
wenn ich recht sehe, auf das in den Systasis-Urkunden fiir den Abschlufl von
Rechtsgeschiften typische Verhiltnis von pistis-Klausel (bezogen auf den Vertreter)
vs. bebaiosis-Klausel (bezogen auf den Mandanten). Ernst Rabel® deutete die nictic
als Vertrauensstellung bzw. Stellung als ,,Vertrauensmann® bzw. ,,Treuhdnder* und
fligte hinzu, sie bedeute im allgemeinen ,,Freiheit der gestion* und in Bevollméchti-
gungen zum Verkauf ,mit dem Recht, den Kaufpreis zu empfangen und infolge
dessen der Pflicht, ihn selbst zu vergiiten und die Wendung tfi¢ nictewg nepl o8
obong [zu] iibersetzen; das Vertrauen ist bei dir, worauf in BGU VII 1662 folgt:
keinerlei Haftung entsteht fiir dich. Welche Verantwortung aus dem Vertrauen folgt,
ist eben je nach dem Fall verschieden. Wiederum fiihren diese Gedanken von unse-
rer echten direkten Stellvertretung weg zum Handeln des Interessenvertreters im
eigenen Namen kraft des ihm anvertrauten selbstéindigen Rechts* (soweit Rabel®). —
Wieso es sich aufgrund dessen nicht um eine echte Stellvertretung handeln kann,
wie Rabel meint, sondern um Handeln in eigenem Namen handeln muf}, auch wenn,
wie etwa in BGU I 300 der Vertreter vom Vertretenen £k 100 ¢uod ovopotog er-

Eine neue Vollmachtsurkunde, Aegyptus 13, 1933, 374-380.
art. cit. 380.
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michtigt wird, Quittungen auszustellen' oder in anderen von einem systates besorg-
ten Rechtsgeschiften ausdriicklich darauf hingewiesen wird, daf} die Gewéhrleistung
gegen evtl. Rechtsmiingel den Geschiiftsherrn trifft'', ist mir nicht recht einsichtig
geworden. Rupprecht merkt in seinem Vortrag im Ubrigen zu recht an, daB die pi-
stis-Klausel unterschiedliche Akzentuierungen besitzt, indem sie ndmlich nicht aus-
schlieBlich nur auf das Innenverhiltnis zwischen Vollmachtgeber und Bevollmich-
tigten abzielen muf}, wie Rabel, aber auch Wenger meinen, sondern ebensogut auf
eine dem Bevollmichtigten obliegende pistis, das Geschift — was Auswahl von
Geschiftspartner sowie die Erzielung eines moglichst guten Preises betrifft, aber
auch im Verwaltungsbereich die Erzielung von Profit, etwa durch moglichst ge-
winnbringende Verpachtung —, so gut wie moglich abzuschlieen, wie es etwa Mit-
teis m.E. zutreffend zu der oben bereits ausfiihrlich gewiirdigten Systasis P.Oxy. I
94 iiber den Verkauf zweier Sklaven angemerkt hat."”

Ansonsten konzentrierte sich die rechtshistorische Diskussion auf die Frage, ob
es sich bei der c0otaolg um eine direkte Stellvertretung oder um ein Handeln des
Stellvertreters im eigenen Namen infolge eines ihm anvertrauten selbstindigen
Rechtes (so etwa formuliert es wieder Rabel) bzw. mit Einwilligung/Ermichtigung
des Geschiftsherrn handelt. Diese Diskussion spielt (oder besser: spielte) sich vor
dem Hintergrund der grundsétzlicheren Frage ab, ob die direkte Stellvertretung im
griechischen Recht (oder vielleicht besser: den griechischen Rechten) iiberhaupt
Anerkennung gefunden hat bzw. zuldssig war. Immerhin rdumt selbst Ernst Rabel,
der prominenteste Gegner dieser vor allem von Leopold Wenger in seinem magistra-
len Werk iiber Die Stellvertretung im Rechte der Papyri' vertretenen Auffassung,
ein, da} die systasis als niitzliches Mittel der Herbeifiihrung der Wirkungen der
direkten Stellvertretung betrachtet werden kann'* und ,,dass eine michtige Tendenz
zu diesem Prinzip hin gegangen ist.“"”

Zu diesem Text siehe auch oben; siehe ferner Wenger, Stellvertretung 221-227 sowie E.

Polay, ZRG (RA) 100, 1983, 658.

Siehe etwa die oben bereits erwihnte systasis zum Verkauf zweier Sklaven P.Oxy. I

94,19-20 (= M.Chr. 344).

12 M.Chr. 344 Einl.: ,.Letzterer (sc. der Mandatar, Anm. d. Verf.) iibernimmt den Verkauf
auf seine niotig, d.h. er verantwortet, daB er so gut wie moglich verkauft; man beachte
ansonsten auch die gerade in dieser Urkunde sehr saubere Scheidung zwischen der dem
ovotdng obliegenden miotig und der den Geschiftsherrn treffenden Befaiwotg (Z. 18-
21: 1fig miotewg meplt avTOv Atovis([iJov odong, Thg 8¢ mepi xvpeiog Peformoeng
¢€axolovBodong 1@ Avtovie [todepoio éni 1ol npoxeluévolg dikaiolg).

13 Siehe oben Anm. 5.

' Systasis, AHDO 1, 1937, 213-237 (= ders., Gesammelte Aufscitze, Band IV: Arbeiten zur
altgriechischen, hellenistischen und romischen Rechtsgeschichte 1905-1949, hrsg. v.
Hans-Julius Wolff, Tiibingen 1971, 607-627); siehe auch Hamza, Bemerkungen (0. Anm.
2)2654.

15 Aegyptus 13,1933, 376.
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Gabor Hamza, von dem der jlingste (immerhin auch bereits aus dem Jahr 1986
datierende) Beitrag zum Problem der systasis stammt, hat im Anschlu} an Rabel
erneut auf die Bedeutung ,,jemanden empfehlen® fiir das Verbum cuviotnut verwie-
sen, und dies gegen die Deutung der entsprechenden Vorginge als direkte Stellver-
tretung ins Feld gefiihrt. So argumentiert er etwa im Hinblick auf die Urkunde
P.Oxy. 194, wo M. Antonius Ptolemaios den Dionysios mittels systasis bevollméch-
tigt, zwei seiner Sklaven zu verkaufen, wie folgt: ,.Es stellt sich die Frage, ob das
Dionysios bezogene cuviotdvorl einen juristisch relevanten Vorgang oder bloB eine
Art Empfehlung bzw. ein Vorstellen andeutet. Dionysios wird nidmlich — wie dies
der Satzfiigung der Stelle zu entnehmen ist — den beikommenden Besuchern des
Marktes gegeniiber (cuvestokévolr aOTOV ... 7T0lg TPOGEAELGOUEVOLG T
dyopacu®) bestellt. Es gibt demzufolge triftige Griinde dafiir, daB es sich in diesem
Falle um keinen Rechtsvorgang d.h. um keine Vollmacht im juristischen Sinne,
sondern vielmehr um eine Empfehlung gesellschaftlicher Art bzw. um eine vom
juristischen Standpunkt aus irrelevante Priisentierung handelt.'® Dies fillt schwer zu
glauben, denn man stelle sich vor: Zwei Partner vereinbaren mittels einer Urkunde,
und zwar dem etablierten Verfahren der Homologie, die besagte Vertretung des
einen durch den anderen bei einem konkreten Rechtsgeschift, der Vertreter stimmt
dem zu, sie schlieit mit der kyria-Klausel und wird iiberdies auf dem Verso expres-
sis verbis als cvota(olg) Avio(viov) IMtod(epoiov) bezeichnet — und das Ganze
soll nur ,,juristisch irrelevante Empfehlung gesellschaftlicher Art* sein? Es ist m.E.
sehr zu bezweifeln, daf} die Beteiligten dies ebenso gesehen haben sollten.

Als Argument gegen die juristische Einordnung der systasis unter die direkte
Stellvertretung ist ferner angefiihrt worden, daB die Systasis-Urkunden gelegentlich
Abreden treffen, die sich auf das Innenverhéltnis zwischen Geschéaftsherrn und Auf-
tragnehmer (also das Mandat) beziehen, so etwa die Verpflichtung des Vertreters
Dionysios zur Ablieferung des Kaufpreises fiir die Sklaven an den M. Antonius
Ptolemaios in P.Oxy. I 94. Indes bemerkt Hamza, der dieser Auffassung zuzuneigen
scheint, im Falle zweier systasis-Urkunden, ndmlich P.Oxy. III 505 (+ PSI IX 1035)
=SB XX 14199 sowie BGU I 300, daf ,,die Trennung zwischen Innen- und Auflen-
verhiltnis ... nicht durchgefiihrt war'” (zu P.Oxy. III 505) bzw. (im Falle von BGU
1300) ,,die Vermengung der Elemente des Aussenverhiltniss[es] und des Innenver-
héltnisses klar zum Vorschein kommt.“'® Es ist also festzuhalten: Die damals Han-
delnden waren sich bei ihren Abmachungen der juristischen Bedeutung von Innen-
und AuBlenverhiltnis offensichtlich nicht bewuf}t, sondern vermengten beides mun-
ter und scherten sich nicht darum. Wenn dem aber so ist: Welche Rolle fiir die Deu-
tung der dahinterliegenden Vorginge kann diese Frage dann spielen? Wenn Rup-
precht hierzu anmerkt, daf} ,,die sduberliche Scheidung von Innen- und Auflenver-

16 Bemerkungen (0. Anm. 2) 2685.
7 art. cit. 2662.
'8 art. cit. 2664.
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héltnis ... ein modernes Phédnomen [ist], das heute auch mehr in zivilrechtlichen
Anféangeriibungen thematisiert wird als im tdglichen Leben®, so kann sich der Re-
spondent der darin anklingenden leisen Kritik, wonach sich in der rechtshistorischen
Forschung allzu streng gehandhabter juristisch-dogmatischer Dezisionismus mogli-
cherweise von der Lebenswirklichkeit der historischen Akteure entfernt, nur vollum-
finglich anschlieBen.

Mithin steht auch von daher der zutreffenden Auffassung Rupprechts nichts im
Wege, wonach ndmlich auch angesichts der besonderen Ausgestaltung, die ein
Vertretungsverhiltnis in den systasis-Urkunden annehmen kann, ein Abgehen von
ihrer juristischen Interpretation als Manifestationen einer direkten Stellvertretung
nicht begriindbar ist.



EDWARD HARRIS (DURHAM)

THE RULE OF LAW AND MILITARY ORGANISATION
IN THE GREEK POLIS

A despotic government is best for war,
and popular government the best for peace.
J.H.Newman (1891) 326

One of the greatest fears of the Greek polis (city-state) was the threat of tyranny.' As
early as the Archaic period, the Spartans had a reputation for avoiding tyranny (Hdt.
5.92.2) and overthrew several tyrannical regimes. The Athenians endured several
periods of tyranny under the Peisistratids in the late sixth century (Hdt. 1.59-64;
[Arist.] Ath. Pol. 14-19). After the Peisistratids were driven out, they set up statues
of the tyrannicides Harmodius and Aristogeiton and granted exceptional honors to
their descendants.” They also enacted several measures against tyranny. According
to the Aristotelian Constitution of the Athenians (22.3) ostracism was originally
created to stop those aiming at tyranny. After the fall of the Thirty Tyrants, the
Athenians passed a decree of Demophantus declaring that anyone who killed a
tyrant was to be ritually pure (i.e. innocent of wrongdoing) (Andoc. 1.95; Dem.
20.159; Lyc. Leocr. 124-26). In 337/6 the politician Eucrates passed a law with
similar provisions.* The law about eisangelia provided for prosecution and stiff
penalties for those who made an attempt to overthrow the democracy or succeeded
in doing so (Hyp. Eux. 7-8). Sparta and Athens were not the only poleis opposed to
tyranny. In the fourth century the Thebans as leaders of the Boeotian Confederacy

Several people have given me help and encouragement in writing this essay. Fred Naiden
was the first to draw my attention to the importance of military organization in Greek
warfare, a topic neglected in many recent works on the topic (e.g. Hanson [1989], van
Wees [2004]). He read several drafts and offered suggestions for improvements. Pierre
Frohlich, Selene Psoma, and Peter Rhodes offered valuable advice and helped with
bibliography. I would also like to thank Gerhard Thiir for inviting me to Symposion 2009
and to Eva Cantarella and Joseph Méleze-Modrzejewski for their encouragment.
References to ancient sources use the abbreviations found in Liddell-Scott-Jones.

For the statues see Brunnsaker (1971). For the honors to the descendants of the
tyrannicides see Taylor (1991) 1-12.

The document inserted into the text of Andocides 1.96-98 is a later forgery and the
information contained in it unreliable. See Harris and Canevaro (forthcoming).

For a text of Eucrates’ law based on autopsy see Schwenk (1985) 33-46.
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waged several campaigns to liberate Thessaly from the tyrant Alexander (Plu. Pel.
26-33). Laws against tyranny were also enacted at Eretria, Ilion and Abdera.’

There were many paths to tyranny, but the most frequent one was through
military command.® Several tyrants started their careers as generals and used success
in battle as a means to seizing power. Peisistratus served as Athenian general in the
war against Megara and captured Nisaea (Hdt. 1.59.4; [Arist.] Ath. Pol. 14.1). He
seized power for the third time around 546/5 when he led an army of his supporters
from Eretria to Marathon and won a victory over his opponents at Pallene
(Hdt.1.61.2-63.2; [Arist.] Ath. Pol. 15.2-3).” Before him, Solon gained prestige by
conquering the island of Salamis. Although he decided to become a lawgiver and
entrust the administration of his laws to the community, Solon says that he could
have become a tyrant (Plu. Sol. 8.1-2; 14.5-15.1 [= fr. 33 West]). When Pausanias
commanded the Greek forces against Cyprus and Byzantium in 478, he was accused
of attempting to become a tyrant. Although he was acquitted of the charges brought
against him, the Spartans did not renew his appointment as commander and sent
Dorcis and other commanders in his place (Th. 1.95). Dionysius of Syracuse set
himself up as tyrant after being elected general with supreme power (strategos
autokrator) (D. S. 13.91.3-96.4). Jason of Pherai was appointed fagos of Thessaly
and gained control over large forces of mercenaries, yet after he was killed, his
assassins were honored as tyrannicides by many Greek poleis, who thought that he
was about to use his military position to set up a tyranny (X. HG 6.4.28-32). His
brother Polyphron took over his position and was also accused of tyranny by
Alexander, who killed him for this reason (X. HG 6.4.33-35). When Euphron of
Sicyon was elected general, appointed his son Adeas commander of the mercenaries,
and started to win the loyalty of the troops by distributing money, Xenophon
charged him with acting like a tyrant by exiling his opponents and confiscating their
property (X. HG 7.1.46).* After Alcibiades was elected general to lead the Athenian
expedition against Syracuse, he too was suspected of aiming at tyranny (Th. 6.15;
53, 60-61). It is no coincidence that in Sophocles’ Antigone Creon, who is called a

Law against tyranny at Eretria: Knoepfler (2001) and (2002). Law against tyranny at
Ilion: OGIS 218 (= IK [llion] 25). Law at Abdera: Loukoupolou, Parisaki, Psoma, and
Zournatzi (2005) E.2 (Abdera). The public curses at Teos call down destruction on an
Aesymnetes, an office that Aristotle (Pol. 1285a31) called an elective tyranny: Meiggs
and Lewis (1969) no. 30B, lines 4, 8-9. On the office of aisymnetes see Faraguna (2005).
Cf. Frohlich (2008) 431: “il est probable que la plupart des cités faisaient peser un
contrdle étroit sur les magistrats militaires, pour des raisons évidentes: ils étaient les
meilleurs candidats & une carriere de tyran.” See also Boéldieu-Trevet (2007) 60: “Dans
les cités grecques de 1’époque classique on redoutait le commandement exercé par un
seul. On I’y assimilait d’ailleurs fréquemment a la tyrannie.”

" For the chronology of the period see Rhodes (1981) 191-99.

Though later murdered partly on the grounds that he was a tyrant, Euphron was honored
by the people of Sicyon who considered him their benefactor (X. HG 7.3.1-12). On
Xenophon’s account see Lewis (2004).
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tyrant by Ismene (60), Antigone (506), Teiresias (1056), and the messenger (1169),
holds the office of general (7-8) and lays great stress on the military virtues of
discipline and obedience (668-76).9

To prevent generals from becoming tyrants, the Greek poleis used the same
kinds of methods they adopted to prevent other officials from seizing absolute
power: 1) putting armies under the command of a board of generals, 2) annual
rotation in office,'’ 3) making generals accountable by requiring them to submit to
euthynai."' By applying the same rules to the military sphere as were in effect in the
civil sphere, however, the Greek poleis often inhibited the ability of generals to
wage war successfully. This paper will show that each of these methods created
problems for efficient military operations. Dividing command among several
individuals might lead to disagreements about strategy and tactics; annual rotation in
office might prevent a talented general from continuing as commander; and
requiring that generals submit to euthynai might expose them to unfair attacks by
opportunistic politicians. The ideal of the rule of law and the fear of tyranny might
therefore often be at odds with the necessities of military organization.

The problem with appointing a board of two or more generals to lead an army
was that divisions of opinion might arise among them, which might threaten unity
and discipline. The Spartans learned this lesson in 508 BCE when the two kings
Cleomenes and Demaratus led an army of Spartans and their allies to impose
Isagoras as tyrant of Athens (Hdt. 5.74-76). Up to this point, it was normal for both
kings to go out on expeditions. This aim of this custom was obviously to prevent
either king from gaining too much influence over the army and using this as a

°  For Creon as a tyrant see also D. 19.247 and in general Harris (2006) 41-80. Note also

that when Hermocrates tries to warn the Syracusans about the Athenian invasion of Sicily
(Th. 6.33-34), Athenagoras accuses him of trying to get elected illegally and setting up a
tyranny or an oligarchy (Th. 6.38). The suspicions aroused by Athenagoras may have
been responsible for Hermocrates’ exile several years later (X. HG 1.1.27,3.13).

An inscription from Teos dated to the third century BCE contains regulations about a
garrison commander, which limit his term of office to only four months and forbid
reappointment for five years. See SEG 26:1306, lines 9-10, 15-16, 21, 28 with Robert
and Robert (1976) 197-98 with note 176: “il est clair que ce qui a joué pour ces stratéges,
comme pour le phourarque de Téos, c’est un motif politique de sécurité de la démocratie
. .2 1 would like to thank Selene Psoma for giving me this reference. Generals at
Erythrai were also limited to a four-month term: see IErythrai 24 (277/75), lines 3-4, 24-
25;29 (c.275), lines 3, 16-17.

For these and other methods of preventing tyranny in the Archaic period see Harris
(2006) 14-25. For euthynai of officials in the Greek poleis see Frohlich (2004). For the
euthynai of generals at Athens, see Frohlich (2000). Cf. Frohlich (2008) 40: generals “se
soumettent aux memes regles de fonctionnement que les autres magistrates: leur charge
est limitée dans le temps, collégiale, soumise a un contrdle, et non cumulable avec une
autre.” Hansen (1991) 226 believes that boards of officials are a democratic feature but
see Harris (2006) 21-2,25-8.
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stepping-stone to tyranny.'> When the Spartans and their allies reached Eleusis and
were about to attack the Athenians who had come to oppose them, the Corinthians
changed their minds “because they thought they were acting unjustly” and withdrew
(Hdt. 5.75). The reason why they objected is provided later in the narrative by the
Corinthian representative Sosicles: they thought it wrong to overthrow a legitimate
government and set up a tyranny. Demaratus sided with the Corinthians and set
himself against Cleomenes. When the allies learned that the two kings disagreed and
that the Corinthians had departed, they too left their positions and withdrew, forcing
Cleomenes to retreat. This event caused the Spartans to pass a law making it illegal
for the two kings to accompany the army and requiring that one remain behind in
Sparta.

This law appears to have remained in force during the fifth and fourth centuries
BCE: during this period Spartan armies are always led by one commander, whether
a king or some other officer such as Brasidas. In fact, whenever there is more than
one military official mentioned in accounts of the Spartan army, one is the supreme
commander, and the others are subordinate to him. For instance, Thucydides (5.8 .4;
10.7) says that Brasidas and Clearidas each commanded separate contingents at the
battle of Amphipolis, but it is clear that the latter took orders from the former (e.g.
X. HG 43.21). Although the law removed the potential for dissension among army
commanders, the original problem remained, that is, the threat of a successful
general using the army to set up a tyranny. To keep watch on the kings during
military campaigns, therefore, the Spartans sent out two Ephors along with each one
(X. Lac. 13.5)."° The Ephors had the power to arrest, fine or bring to trial any
official they caught breaking the law (X. Lac. 8.3-4). They also exercised power
over the Kings who swore to them that they would rule according to the established
laws of the state. In return the Ephors swore to uphold the kingship provided they
obeyed their oath (X. Lac. 15.7)."* This clearly implies that they had the power to
punish or arrest them if they broke the law."> This solution of the Spartans was
similar to that adopted by the Soviet Union to prevent the military from challenging
the supremacy of the Communist Party: Soviet generals were always accompanied
by political commissars, who had the power to arrest them if they deviated from the
party line.

The Spartans adopted a different rule for the commander of their fleet, a
position created during the Peloponnesian War. In this case they applied the rule of
rotation in office, allowed the commander to serve for a limited time and made re-

For the dual kingship as a means of preventing tyranny see Pl. Lg. 691e-692b.

For the role of the Ephors in preventing tyranny on the part of the kings see Pl. Lg. 691e-
692b.

Cf. Lipka (2002) 246: “The purpose of the oaths was to demonstrate subordination of the
royal powers to the power of the Spartan nomos, and to protect oneself against tyranny
on the part of the kings.”

For the power of the Ephors to depose harmosts serving abroad see X. HG 3.2.6-7.
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election illegal (X. HG 2.1.7; D. S. 13.100.8)."® Although this prevented anyone
from acquiring too much power in this position, it also made it impossible for a good
general to continue in office. Spartan dedication to the rule of law (Hdt. 7.104) thus
presented a potential obstacle to military victory. The problem is well illustrated by
the career of Lysander during the last years of the Peloponnesian War. In 407/6
Lysander took over from Cratesippides, whose term of office was over (X. HG
1.5.1). The Spartans had enjoyed little success at sea up to this point; at the battle of
Cyzicus in 410 they had lost their entire fleet (X. HG 1.1.16-18; D. S. 13.50).
Lysander’s first move was to convince the Persian Cyrus to provide the Spartans
with pay for rowers so that they could man their ships and outbid the Athenians. The
extra money enabled Lysander to win a major victory for the Athenian fleet at
Notion in early 406, capturing many Athenian triremes (X. HG 1.5.10-14 [fifteen
triremes lost]; D. S. 13.71.4 [twenty-two triremes captured]). But after a year in
office, he was required to yield his command to his successor Callicratidas (X. HG
1.6.1-6; D. S. 13.76.2). According to Xenophon (HG 1.64) his authority was
undermined by Lysander’s friends who said that it was unwise to replace a
successful general who knew his troops well with one who had no experience and
was unknown to those under his command.'” Callicratidas replied to these criticisms
by insisting that the Spartans should follow the orders of the government which had
appointed him navarch (HG 1.6.5). Despite some initial successes Callicratidas died
early during the battle of Arginousai in late 406 at which the Spartan fleet lost over
seventy ships (X. HG 1.6.26-34; D. S. 13.97-100).

Shortly afterwards, the people of Chios and other allies met at Ephesus and
decided to request that the Spartans send Lysander to take over the allied fleet (X.
HG 2.1.6). The Spartans decided not to overturn their law forbidding the same man
to hold the office of navarch more than once. Despite compelling military reasons,
they did not wish to abolish an important means of preventing tyranny. Instead they
appointed Aracus as navarch and Lysander as his subordinate for the year 405/4 but
in reality it was Lysander who gave the orders (X. HG 2.1.7). In this way the
Spartans were able to take advantage of Lysander’s military talent without
sacrificing their commitment to the rule of law. It was a shrewd decision: Lysander’s
decisive victory at Aegopotamoi soon after his appointment led to the final defeat of
Athens in the Peloponnesian War (X. HG 2.1.7-28; D. S. 13.105-6).

The Athenians took a different approach to the problem. In 501/0 they created a
board of ten generals elected one from each tribe (Ath. Pol. 22.2-3). This was clearly
done to provide a counterweight to the office of Polemarch and to avoid the
concentration of power in the hands of one general, which had helped Peisistratus to

e Initially the Spartans appear to have appointed navarchs for specific campaigns. shortly
before Lysander’s first appointment the term of office was fixed at one year. On this
issue see Sealey (1976), Bommelaer (1981) 75-79, and Piérart (1995).

' Diodorus (13.76.4-79.7, 97.3-99.5) gives a more positive account of Callicratidas’
performance.
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gain power. Later the generals were elected from all the Athenians (Ath. Pol. 61.1).
There is controversy about the date of the change, but it appears to have occurred
before 441/40 when two generals from the same tribe are attested.'® As with all other
officials at Athens, the generals were elected for one year and accountable to the
people through the procedure of euthynai."” Unlike the case with the Spartan
navarchs, however, Athenian generals could be re-elected.”’

In some cases the Athenians sent single generals to command expeditions, but in
others a board of three or more generals was appointed. All ten generals appear to
have accompanied the expedition to suppress the revolt of Samos (Th. 1.116.1), and
eight were in command at the battle of Arginousai in 406 (X. HG 1.6.29;7.1-2;D. S
13.101.5-102.1). One way to avoid division of opinion would have been to rotate
command in the field on a periodic basis or to appoint a supreme commander.
According to Herodotus (6.110. Cf. Plu. Arist. 5.2), both expedients were in practice
at the battle of Marathon. On the one hand, the Polemarch appears to have held a
position above the generals (cf. Ath. Pol. 22.2-3); on the other, operational command
was rotated on a daily basis. But Herodotus was not a contemporary witness, and his
account of the battle is vulnerable to criticism.>'

It appears that when a board of generals was in command, decisions were made
by consensus. The best evidence for this is found in Thucydides’ account of the
Sicilian Expedition (Th. 6.46.5-50.1. Cf. Plu. Nic. 14.3; Alc. 20.2-3). When the
Athenian force arrived at Rhegion in Southern Italy, the generals Nicias, Alcibiades,
and Lamachus conferred about what strategy to adopt. Nicias proposed moving
against Selinous, their original objective, demand the money promised to them by
the people of Egesta, then return to Athens after forcing Selinous into submission.
Alcibiades has a more ambitious plan first to win over Messana, then find other
allies to join in an attack on Syracuse and Selinous. Lamachus had a more bold idea,
which was to sail immediately against Syracuse before the city could finish
preparations. Lamachus decided to yield and back Alcibiades’ plan, which was
followed by all three. When an individual general was operating with his own force

18 See Androtion FGrHist 324 F 38 (Pericles and Glaucon, both from Akamantis, in a list
of generals at Samos). Alternatively there may have been an intermediate stage when one
general was elected for each tribe, but exceptions were possible. For discussion of the
controversy with references to earlier treatments see Piérart (1974) and Hamel (1998) 85-
86.

19 Frohlich (2000).

% The Athenians did not select generals by lot but elected them because they knew that the

position required expertise — see [X.] Ath. 1.3.

According to Diodorus (13.106.1-7) this system of daily rotation was used by the

Athenians before the battle of Aegospotamoi, which may lend support to Herodotus’

account of the battle of Marathon. In his account of Aegospotamoi, however, Xenophon

(HG 2.1.27-32) does not mention daily rotation. See Hamel (1998) 94-5 with references

to earlier treatments. Professor Rhodes points out that in the treaty between Athens and

Sparta in 369 the two powers alternated command every five days (X. HG 7.1.1-14).

21
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apart from the others, he could make tactical decisions. For instance, Demosthenes,
who replaced Alcibiades after his recall, carried out an assault on the Syracusan
counter-wall without apparently consulting his colleagues (Th. 7.43.1).

The opposition of one colleague might however prevent a consensus from
emerging and inhibit decision-making. Later in the campaign against Syracuse,
Demosthenes argued that it was best to withdraw and not waste any more money on
the siege, which was not going well (Th. 7.47). Nicias was more optimistic about
continuing the siege but was also worried that if they returned to Athens, speakers in
the Assembly would accuse them of committing treason and receiving bribes (7.48).
This was not an unreasonable fear: the three generals who were sent to Sicily in 427
were punished upon their return to Athens in 424 after failing to gain their objectives
(4.65). Demosthenes then proposed marching to Thapsos or Catana and raiding the
territory of their enemies from there, and Eurymedon sided with him. Despite the
majority against him, Nicias was able to delay the army’s departure (7.49). Shortly
after Gylippos returned with reinforcements for Syracuse, making the Athenian
position even more precarious. Eurymedon and Demosthenes finally gave orders to
break camp, but an eclipse of the moon occurred, and Nicias insisted that there be no
more discussion for twenty-seven days (Th. 7.50). One general was able to prevent
the decisive action of the other two that might have saved the army from total
destruction. The command structure of three generals, dictated by political factors,
had a fatal impact on military operations.

It is worth noting that Thucydides explicitly notes the drawbacks of a large
board of generals who are subject to strict political control. After the Syracusans
were defeated by the Athenians in front of their city in 415, Hermocrates advised
them to institute a series of reforms (Th. 6.72.4-73.1). One was to reduce the number
or generals from fifteen to three. Hermocrates argued that the large number of
generals and the division of authority (polyarchia) had done much harm and was
inefficient. It would be better to have fewer generals who were more experienced
and could run the army more efficiently. He also recommended that they be given
full powers (autokratoras) and be allowed to make their own decisions. This implies
that previously the generals were required to follow specific orders from the Council
and Assembly. This way they would find it easier to keep their plans secret.”

The problem of a division of opinion among a board of generals recurred during
the Social War when Chares, Timotheus, and Iphicrates were in command of the
Athenian fleet at Embata. Chares wanted to attack the opposing fleet of Chians and
other rebellious allies, but Timotheus and Iphicrates, who were experienced

22 Note that one of the advantages of monarchy mentioned by Darius in the Constitutional
Debate in Herodotus (3.82.2) is that deliberations against the enemy can be carried on in
secret.
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commanders, argued that it was too risky to engage the enemy.” According to
Nepos (Timotheus 3.4), Chares ordered the other two to follow and advanced with
his own force. After his defeat, he charged Timotheus and Iphicrates with treason
and succeeded in convicting the former. Had one of the generals been superior to the
other two, the defeat might have been avoided. The disagreement about military
tactics then ended up in the courts before judges influenced by political
considerations, which resulted in the unjust conviction of Timotheus (Isocr.
Antidosis 129).

The most notorious case of a dispute in the fleet becoming a political issue was
the trial of the generals after Arginousai. After the Athenian victory over the Spartan
fleet the generals commanded Theramenes and Thrasybulus, who were trierarchs,
and some of the taxiarchs to pick up men stranded on disabled ships. When a storm
intervened, they were unable to carry out their orders, and many of the shipwrecked
men were drowned (X. HG 1.6.35).24 On their return to Athens, a politician
Timocrates proposed that the generals be placed in prison and tried in the Assembly.
Theramenes joined in the attack and charged them with failing to pick up the bodies
(X.HG 1.7.3-4). The generals then defended themselves by reporting that the task of
recovering the shipwrecked sailors was given to Theramenes and Thrasybulus (X.
HG 1.7.5-7). The two trierarchs were obviously worried that the people’s rage might
fall on them so they allegedly disguised some relatives of those who were lost in the
storm to dress in mourning at the Apatouria and to attend the Assembly so as to
prejudice opinion against the generals (X. HG 1.7.8-9). Callixenus then passed an
illegal motion to have the generals tried en masse in the Assembly, which led to the
greatest miscarriage of justice in Athenian history (X. HG 1.7.9-35).

The incident illustrates another problem created by the democracy for military
discipline. The trierarchs were subordinate to the generals, but they were allowed to
appeal directly to the Council and Assembly over the heads of the generals. The
issue of recovering the sailors was a military matter, which should have been dealt
with by the generals and the trierarchs without interference from the Assembly.
Once the matter reached the Council, however, opportunistic politicians gained
control of the debate and helped to set the trierarchs against the generals. This led to
the exile or execution of eight generals and deprived the Athenians of the military
talent they needed to carry on the war against Sparta. They paid the price next year
when the incompetent generals elected to replace them were outmanoeuvred by
Lysander and lost the entire Athenian fleet.

2 For the sources see Polyaenus 3.9.29; D. S. 16.21-3-4 (mistakenly placing the battle in
the Hellespont); Nepos Timotheus 3; Iphicrates 3.3; Isocrates Antidosis 129; Dinarchus
Demosthenes 14.

#* Diodorus (13.100.1-3) reports that there was a division of opinion whether to pick up the
bodies of dead sailors or to pursue the enemy. But Xenophon’s account makes it clear
that the trierarchs were ordered to rescue sailors who were still alive.
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The Boeotian Confederacy also used boards of generals but appear to have
avoided the problems encountered by the Athenians. In the fifth century BCE there
were eleven Boeotarchs who commanded the army.”® When the Athenians were
retreating from Boeotia and camped at Delium, the Boeotarchs Pagondas and
Arianthides were in favor of making an attack, but the other nine were opposed.
Thucydides (4.91) states that Pagondas had a superior position (hegemonies), but it
is not clear what this means. He may have held a superior position to the others on
this campaign, or command may have alternated among the Boeotarchs as
Herodotus (6.110) reports that it did for the Athenian generals at Marathon.
Whatever Pagondas’ position, it appears that the decision to attack was taken
collectively because Pagondas had to persuade the army.”® When the Confederacy
was refounded after the liberation of Thebes in 379, seven Boeotarchs were
appointed as the main officials with political and military powers. They exercised a
probouleutic function in the federal assembly and led the army.?” All the Boeotarchs
were in command before the battle of Leuctra, and the decision to attack appears to
have been collective (X. HG 6.4.12), but Epaminondas was in the position of general
and had overall control (D. S. 15.52.1; Plu. Pel. 23.1). When the Boeotian army
invaded the Peloponnese in 369, the other Boeotarchs willingly allowed
Epaminondas and Pelopidas to hold supreme command (D. S. 15.62.4). It is difficult
to tell whether the Boeotarchs followed their orders because of their prestige or the
two men held a superior position.”® Whatever the explanation, the Boeotians were
able to create a unified command that avoided the disadvantages inherent in a board
of generals.

To keep generals accountable, the Thebans required that they serve for only one
year, then return home to present their accounts and stand for re-election. The term
of office began and ended in Boukatios, the first month of the year in the winter,
(Plu. Pel. 24.2; 25.1) so that generals would not have to interrupt the campaigning
season.” According to Nepos (Epaminondas 7), the penalty for breaking the law
was death. The law did not pose any difficulties as long as campaigns did not last
into the winter, but in late 370 it became a potential obstacle for the general
Epaminondas. In 371 the Thebans defeated the Spartans at Leuctra and drove the
Spartans out of Boeotia. The next year the Spartan king Agesilaus went to raid the
territory of Mantinea and to disrupt the new Arcadian league, which threatened
Spartan hegemony in the Peloponnese. The Thebans decided to join the Eleians and

% For the Boeotian Constitution in the fifth century BCE see Hell. Oxy. X1.2-4 (Chambers)

with Bruce (1967) 157-64.

26 Cf. Hornblower (1996) 290.

" For an analysis of the office of Boeotarch see Buckler (1980) 24-31. For references to
more recent treatments see Frohlich (2008) 426 with note 19.

28 For the debate see Frohlich (2008) 427.

¥ For the place of Boukatios in the Boeotian calendar see Roesch (1982) 32-3. Cf. Triimpy
(1997) 244-45.
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Argives in sending troops to protect the Arcadians late in 370 (X. HG 6.5.22). The
aim of the expedition was clearly defensive but when the Theban army joined their
allies, the Theban generals Epaminondas and Pelopidas quickly realized that there
was an unprecedented opportunity to invade Spartan territory and liberate Messenia
(X. HG 6.5.22-25). To prolong the campaign, however, would force them to break
the law requiring them to return to Thebes after his term of office expired (Plu. Pel.
24). The two generals decided to remain in the Peloponnese and led the allied army
on a campaign that saved the Arcadian League, captured Sellasia, brought about the
revolt of Skiritis and Karyai and liberated Messenia.*

On his return to Thebes in the spring of 369 both Epaminondas and Pelopidas
were brought to trial for violating the law by adding four months to their term of
office. The story of their trial was famous in antiquity: Plutarch alone recounts it
four times in the Moralia (194A-C, 540D-E, 799E-F, and 817F) and once in his life
of Pelopidas (25).”' Both men were acquitted, but one should not get the impression
that the Thebans did not take their violation of the law seriously. According to
Plutarch (Pelopidas 25.4. Cf. 28.1) the politician Menecleidas saw to it that
Epaminondas was not re-elected as Boeotarch sometime later (probably in 368),
which may reflect popular suspicions about his ambitions.”> The next time
Epaminondas led an army into the Peloponnese, the Thebans placed a time limit on
the expedition (X. HG 7.5.18).33 His earlier violation of the law had created a
dangerous precedent, which the Thebans did not wish to see repeated.

To prevent the rise of tyranny and to preserve freedom, the Greek poleis
attempted to decentralize power and place strict limits on the powers of officials.
But an effective army requires a unified command structure and a hierarchical
organization with subordinates following the orders of leaders without challenge.’*
Demosthenes realized very well the advantages of a centralized military and political
structure when he described Philip’s position was “general, master, and treasurer”
who had absolute control over everything, both open and secret deliberations, and
could always accompany the army without returning home to present accounts of
stand for election (Dem. 1.4-5).*° By contrast, democracy with its complex rules and

3% On this campaign see Buckler (1980) 70-90.

31 There are also versions in Aelian (Varia Historica 13.42), Pausanias (9.14.5-7),
Cornelius Nepos (Epaminondas 7.3-8.5), and Appian (Syr. 41.212-18). For discussion of
the relationships among the various versions see Buckler (1978).

For discussion of Theban politics in this period see Buckler (1980) 142-45. For
Menecleidas’ charge of treason against Epaminondas see D. S. 15.72.1-2.

For this explanation of the time-limit see Schaefer (1858) 7-9. For other explanations see
Underhill (1900) 305.

The importance of maintaining equality among all citizens in the Greek polis may have
inhibited the development of a professional officer corps, which received special training,
titles and privileges. On the birth of the officer corps in Classical Macedonia see Naiden
(2007).

35 On this passage see Burckhardt (1996) 213-14.

32

33

34
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procedures designed to maintain the rule of law caused the Athenians to miss one
opportunity after another. Discussions of policy in the Assembly only delayed the
army (Dem. 4.36-37). Demosthenes was not hostile to democracy and did not hold
elitist attitudes.®® As a responsible politician, he was attempting to instruct the
Assembly about the weaknesses of the polis when faced with a military threat.’” The
way to overcome these weaknesses was to act quickly and decisively and to manage
public finances effectively by not draining the Stratiotic Fund.*®

Modern democracies attempt to resolve the conflict between the constraints of
the rule of law and the imperatives of military efficiency by making a strong
distinction between the civilian and military spheres. Different rules operate in the
army and navy from those applied in civilian life. Politicians are elected by popular
vote, whereas military officers are promoted by professional criteria based on
training, experience, and ability. Military offenses are also tried in separate courts
staffed by military personnel, not by regular tribunals. Such a separation of military
and civil did not exist in the Greek poleis. Generals were elected in the same way as
political officials and could speak in the Assembly on matters of public policy just
like other citizens. In some poleis they might enroll citizens, collect money due to
the state, preside over meetings of the Assembly, or register property.”” They were
also tried for misconduct in the same courts as other politicians.* An attempt to
separate the military from politics was not a step that the Greek poleis were prepared
to take."!
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KOSTAS BURASELIS (ATHEN)

EPONYME MAGISTRATE UND
HELLENISTISCHER HERRSCHERKULT

I. Einleitung. Die Zeit bildet den Grundrahmen des menschlichen Lebens, fiigt sich
aber selbst als genauere Zeitrechnung in den Rahmen eben der menschlichen Gesell-
schafts-, also hauptsédchlich Staatsformationen. Das driickt sich auch darin aus, dafl
es eine grundlegende Methode speziell der Jahresrechnung fiir die Stadte und sonsti-
ge Staaten der griechischen Antike war, eine Jahresperiode mit einem wichtigen
Magistrat und seinem Namen zu verbinden: Nach ihm wurde also jeweils ein be-
stimmtes Jahr offiziell benannt (etwa nach der Formel: ,,wahrend x die y-Magistratur
bekleidete™), aus diesem Grunde hiel er eponymos; das Jahr griindete sich, sozusa-
gen, auf seinen Namen. Dieser Gebrauch ist uns durch mehrere Beispiele gut be-
kannt und ist vor Jahren nach geographisch geordneten Stichworten in einer syste-
matischen Aufsatzreihe von Robert Sherk untersucht,' dann auch von Angelos Cha-
niotis in einem knappen, aber gehaltvollen Lexikonartikel dargestellt worden.”

Unter den eponymen Magistraten der griechischen Stddte nahmen die sakralen
Magistrate, also die Priester, einen beachtlichen Platz ein. Dies ist in Hinsicht auf
die grundlegende ortliche Bedeutung eines Kults/Heiligtums (z.B. des Asklepios in
Epidauros)’ verstindlich, und ist fiir jene Orte noch verstindlicher, wo ein Gott
sogar der iberlieferte Griinder oder Mitgriinder einer Stadt war, wie z.B. Apollo in
Kyrene.* Grundsitzlich verschieden von diesem Modell der — in der Regel — jéhrlich
alternierenden Zeitbestimmung, welches das Prinzip der Amtsabwechslung in einer
Polis widerspiegelte, war natiirlich die kontinuierliche monarchische Zeitrechnung
nach Herrschaftsjahren, also z.B. die Benennung eines Jahres als des x.ten in der
Abfolge der entsprechenden Regierung oder innerhalb einer groferen Periode seit
Beginn einer dynastischen Ara (wie z.B. bei den Seleukiden). An sich hiitte man ja
erwartet, da die Griindung und Etablierung der grofen territorialen Konigreiche
Alexanders und seiner Diadochen das alte eponyme System vollig verdridngt hatten.
Bis zu einem Punkt ist es tatsdchlich auch so gekommen, besonders in der Zeitrech-
nung der Konigreiche selbst und der ihnen direkt unterstehenden Stddte. Aber, wie
auch sonst so oft, représentierten die griechische Stadt und die mit ihr verbundenen

Sherk I-V (1990-1993).

Chaniotis 1998. Vgl. auch Chaniotis 2003, bes. 439.
ZB.IG1V. 1271, 1-2. Vgl. Sherk 1 (1990), 267f.
Beispiele: SEG 9. 11ff. Vgl. Sherk IV (1992), 270-2.
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politischen und sonstigen Traditionen ein ideologisches und administratives Instru-
mentarium, auf das die hellenistischen Monarchien nicht hétten ohne Verlust ver-
zichten konnen. Auf diese Weise entstand das aufschluBreiche Phdnomen, daf3 auch
Formen der eponymen offiziellen Datierung innerhalb jener Reiche nicht nur — wo
schon vorher vorhanden — beibehalten,” sondern auch solche zusitzlichen Systeme
durch die Monarchen selbst eingefiihrt wurden. Es galt ndmlich besonders, den Mo-
narchen und/oder seine Dynastie auf die Ebene von Goéttern zu erheben und dies im
allgemeinen BewuBtsein geschickt auch durch die Entstehung entsprechender
eponymer Priestertiimer zu verankern. Dieser speziellen Verbindung also von Herr-
scherkult und eponymer Magistratur gelten die folgenden Bemerkungen.® Im Haupt-
teil wird eine kommentierende Ubersicht des vorhandenen Quellenmaterials ange-
strebt, in chronologisch-thematischer Reihenfolge (nach Monarchen/Dynastien).
Aufgrund dieser Teilanalysen werden dann einige SchluBbemerkungen als Gesamt-
auswertung dieser iiber den Kult erfolgenden, kultisch-administrativen herrscherli-
chen ,,Einpflanzung* in das Leben von Stidten und Biirgern geboten werden.

II. Wie fast tiberall im Hellenismus scheint auch hier ein feiner Faden auf Alexander
zuriickzufiithren. Vielleicht existierte ein Plan zur eponymen Datierung von Ver-
tragsurkunden nach Hephaistionspriestern (?) unter Alexander. Arrian (7. 23. 7)
berichtet namlich, daB Alexander nicht lange vor seinem Tod Kleomenes als Satra-
pen Agyptens unter anderem die Anordnung gegeben habe, ,,den Namen Hephaisti-
ons in den Vertrdgen der Handler untereinander einschreiben zu lassen® (..xol tolg
cvuPolraiolg ko’ Soa oi Eumopor dAANAorg EvuBdAilovoy €yypdoecbon 1O
Svopo ‘Heonotiovog). Fir die eventuelle Ausfiihrung dieser Bestimmung gibt es
allerdings keine Belege, hochstwahrscheinlich iiberlebte der Plan seinen Initiator
nicht. Alexander war es gewif3 gelungen, Hephaistions postumen Heroenstatus durch
das Ammoneion anerkennen zu lassen (Arr. 7. 23. 6).” Wie konnte er dann besser fiir
die Propagierung dieser Neuigkeit und das ewige Gedichtnis seines Freundes als
durch die erwihnte MaBnahme gesorgt haben?® Sicher kann man natiirlich nicht
sein, dal die Umwandlung Hephaistions vom Menschen zum Heros nicht auch als
eine Art Ara hitte benutzt werden sollen. Interessant ist auch, daB keine geographi-
sche Einschriankung fiir diese Regelung erscheint, letztere also in der ganzen Satra-
pie Agypten giiltig gewesen wire. Auf jeden Fall war somit die Idee, wenn nicht

> Vgl. zB. iiber das seleukidische Kleinasien Leschhorn 1993, 34: ,,Die Mehrzahl der grie-
chischen Gemeinden Kleinasiens bewahrte auch unter seleukidischer Vorherrschaft ihre
traditionelle Datierung nach eponymen lokalen Beamten.*

Eine erste Skizze davon habe ich schon in einer fritheren Abhandlung tiber die Kombina-
tionsformen der traditionellen griechischen Polisidentitdt mit dem hellenistischen Herr-
scherkult gezeichnet: Buraselis 2008, 221f.

7 Vgl. Voutiras 1990, bes. 132-142.

Nach Berve 1926, II. 174 soll die Eponymitét dem Priester Hephaistions in den zwei zu
seinen Ehren errichteten Heroa in Alexandrien (Stadt und Pharos) gegolten haben.
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auch unbedingt ihre Verwirklichung, schon da, das Instrument von Vertragsurkun-
den zur Ausstattung einer politischen Personlichkeit mit einer neuen sakralen Identi-
tit anzuwenden.

III. Noch problematischer ist die erste ausdriicklich tberlieferte Umsetzung der
untersuchten Verbindung in die Praxis. Die eigentliche Geburtsstunde des hellenisti-
schen Herrscherkults nach Alexander war ja die begeisterte Reaktion der Athener
auf die frithe antigonidische Befreiungspolitik gegeniiber den griechischen Stéddten.
Den Athenern schreibt also Plutarch — nach unbekannter Quelle (Philochoros? Du-
ris?)’ — u.a. folgende hier erdrternswerte Neuerung zu: In seiner Vita des Demetrios
erwihnt er im Kontext der fiir Antigonos und Demetrios im J. 307 beschlossenen
Ehren der dankbaren Athener, da3 sie auch ... puévol d &€ cotiipag avéypayoy
Beovc, kol 1OV éndvurov kol TdTplov GpxovIo Kotomodcavtes iepéa TaThpav
gxelpotévouy ko’ Exaotov Eviantdyv: kol ToDToV €l TV YNEIGUATOV Kol G Ui-
Bolatwv mpoéypopov (10.4). Diese Information ergénzt und unterstreicht er in ei-
nem weiteren Passus (46.2), wo es um den Aufstand der Athener gegen Poliorketes
im Jahr 287 und ihre entsprechende Haltung zu ihm geht: koi tév e Algthov, 6¢ v
1EpELC TOV ZOTNPWV GVOYEYPOUUEVOS, €K TOV ETOVOU®Y GVETAOV, GpYovVTag
aipelobor mdAy, Gomep fv mhTprov, ynerodpevor. Nach Plutarchs Bericht hitten
also die Athener ihre traditionelle offizielle Datierung nach dem eponymen Archon
in jener Periode (307-287) abgebrochen und durch eine neue nach dem Priester der
Sotere, also der vergéttlichten Antigonos I. und Demetrios 1., substituiert. Die An-
gaben Plutarchs sind aber so nicht zu retten, weil uns Archonten Athens nach dem
herkommlichen Muster fiir die fragliche Zeit inschriftlich bekannt sind.'” Ein neuer
Versuch,'' diese ,Priester der Sotere* mit den anagrapheis der spiteren Herr-
schaftsphase des Demetrios iiber Athen (ab 294) zu identifizieren und so ein Au-
thentizitditsminimum jenes Berichts aufrechtzuerhalten, iiberzeugt ebenfalls nicht.
Wenn iiberhaupt, hitte die Erwdhnung jener (in klarem Gegensatz zu Plutarch er-
génzend eponymen!) Magistrate in den Inschriften das (angebliche Haupt-) Ziel
ihrer Einfithrung, also die Verbindung mit dem koniglichen Kult, auch im Titel
zumindest andeuten sollen. Vielleicht liegt hier eine entstellende Ubertreibung der
anti-antigonidischen und/oder anti-athenischen antiken Historiographie vor, eventu-
ell im Lichte und nach der Inspiration spéterer hellenistischer Daten. Die priméren
Quellen gestatten es bisher nicht, hier den Beginn der eponymen Herrscherkultdatie-
rung im Hellenismus anzusetzen.

IV. Nach unserem heutigen Wissen erscheint das erste sichere (und das bekannteste)
solche Datierungssystem im ptolemédischen Alexandrien. Dem Sohn des Lagos lag

° Vgl. Dreyer 1998, 34f. mit Anm. 31, der Philochoros befiirwortet.
1% S0 zB. in IG 112 478 (305/4 v.Chr.). Vgl. Habicht 19702, 45 (Anm. 3).
! Dreyer 1998.



422 Kostas Buraselis

es sehr daran, den Leichnam Alexanders in jeder Hinsicht zum politisch-
ideologischen Fundament seines Reiches umzuwandeln. Als Griinder Alexandrias
hatte der groBe Makedone nach griechischer Sitte ein Anrecht darauf, mit einem
Ktisteskult in seiner homonymen Stadt geehrt zu werden. Zeugnisse dieses Kultes
sind ja auch bis in die Kaiserzeit vorhanden.'? Ptolemaios I. hat aber um 290 ein
anscheinend davon zu unterscheidendes jéhrliches Priestertum Alexanders in seiner
Hauptstadt gegriindet, dessen Erwdhnung fiir jede offizielle Datierung staatlicher
und privater Urkunden in Agypten offenbar konstitutiv war. Der erste bekannte
Inhaber dieses Amtes war des Konigs eigener Bruder, Menelaos. An sich hitte sich
Ptolemaios zur Datierung der Dokumente seines Reiches mit der — bekanntlich sy-
stematisch praktizierten — Angabe seines jeweiligen Regierungsjahres begniigen
konnen. Die zusitzlich erfundene Datierungsform war aber eine kluge und doppelte
Huldigung, sowohl gegeniiber Alexander wie auch der Tradition griechischer Stidte,
zu denen der Herrscher Alexandriens bestimmt seine Residenzstadt zahlte und zah-
len lassen wollte. Man braucht hier kein detailliertes Bild der schon eingehend (be-
sonders von Fraser und Koenen,"” auch durch Priesterkataloge von Ijsewijn und
neulich von Clarysse und Van der Weken)'* erforschten Entwicklung dieses Prie-
stertums abzugeben. Die unter Soter dadurch mit Alexander gesuchte Verbindung
und dynastische Legitimation ex pietate hat dann tiber die Vergéttlichung Arsinoes
II. und den Zusatz der Theoi Adelphoi zum Inhalt jenes Priesteramtes den zweiten
Ring einer dynastischen Herrscherkultkette geschmiedet, die unter Philopator er-
génzt und kanonisiert wurde, und bis in die spétere Ptoleméerzeit immer weiter ging.
Der alexandrinische Priester Alexanders, stets ein hoheres Mitglied der ptolemaéi-
schen herrschenden Gesellschaft, hat stets neue Waggons an seinen Titel-Schauzug
gottlich-monarchischer Kontinuitét sich anschlieBen gesehen. Ahnliche Priestertii-
mer und entsprechende eponyme Angaben in den Urkunden der Zeit wurden auch
speziell fiir Arsinoe II. und Berenike II., spiter auch fiir weitere ptoleméische Herr-
scherinnen und Herrscher eingefiihrt. In Ptolemais, das ja eine ausgesprochen pto-
lemiische (keine Alexander-) Griindung war, gab es auch ein eponymes Priestertum
der Sotere seit Philopator, wozu spéter verschiedene weitere eponyme und separate
ptolemiische Priestertiimer addiert wurden.'® Die Schaukonglomerate von Priesterti-
tulaturen wurden immer schwerer und die Urkundenschreiber wohl immer ungliick-
licher. Es ist also sehr bezeichnend, da3 schon frith und immer héufiger die Praxis
der riicksichtslosen Abkiirzung dieser langen eponymen Angaben erscheint. In einer
Sklavenverkaufsurkunde vom J. 259 v.Chr. (P. Cairo Zen. 59003= Sel.Pap., 1. 31,
S.96) begegnet man z.B. am Anfang der Konigsdatierung, d.h. nach dem bestimm-

"> Leschhorn 1984, 204-212; Sherk 1992 (IV), 265f.

Fraser 1972, 1. 214-9; Koenen 1993, bes. 46-56.

* Tjsewijn 1961; Clarysse / Van der Weken 1983.

Uber die Zustéinde in Ptolemais s. zuletzt das knappe Bild von Sherk 1992 (IV), 269f.
(mit Quellenverweisen), und die weiterfiihrenden Bemerkungen im hier folgenden Bei-
trag von Bernard Legras.

) w
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ten (27.) Jahr des regierenden Ptolemaios (II.), und dann der Oedv Adedodv,
Kovneopov Apovong @ladédpov [tav dviwv v Ale]Eavdpeion (die Erginzung
wird durch mehrere solche Beispiele abgesichert).'® Man findet also hier keine —
vielleicht nicht immer und nicht iiberall systematisch mitgeteilten — Namen von
Amtsinhabern, mit anderen Worten einen offensichtlichen Verzicht auf jegliche
spezifische Zusatzdatierung durch diese eponymen Priester und Priesterinnen und
blof3 einen Verweis auf das, ,,was es in Alexandrien gibt“.17 Ahnlich gelichtete For-
meln kommen zunehmend vor. In einer Verkaufsurkunde sakraler Privilegien von
129 v.Chr. (P.S.I. 1016= Sel. Pap. I. 37, S.108) erscheint nach der — fest mitgegebe-
nen — Konigsdatierung die zugleich gewachsene und geleerte Formel: £¢’ iepémg
100 &vtog ‘Ahe&dvdpov kol Bedv Tothpov kol Oedv AdSeledv ol Oedv
Edepyetdv kol Oedv drhonatdpov kol Oedv Empovdv kol Oeod ®rlountopog
kol Beod Edndrtopoc kol Bedv Evepyetdv, dbhopdpov Bepevikng Edepyétidoc,
Kovneopov Apotvong Pihadédeov, iepelag Apoivomg Pilondtopog, €9 lepelov
Kol iepeldv OV dvtov kol ovodv €[v] Mtolepaidt. Zusitzlich bemerkenswert ist
hier der Verzicht auf die Nennung auch der genaueren Titel der eponymen Priester-
tiimer in Ptolemais. Offensichtlich entsprach den administrativen Zweckvorstellun-
gen inzwischen vollig diese summarische Angabe, die nackten Amtsnamen in Bezug
auf Alexandrien und der lapidare Verweis auf die Existenz wohl entsprechender
Amter in Ptolemais reichten aus. Was urspriinglich als ein sinnvolles Mittel gedacht
sein muBte, ganz Agypten ideologisch an die zu unterstreichende Stadtstruktur von
Alexandrien und Ptolemais anzubinden, war inzwischen ein leicht dem Verwal-
tungsrealismus zu opferndes Detail geworden. Diese Mentalitdt wird dann an einem
anderen, noch spédteren Beispiel greifbar, wo diese Angaben als ,,iiblich, gemein*
bezeichnet werden, also gerechtfertigt auszulassen waren: in einer Vermietungsur-
kunde von Kleruchenland im Jahr 73 v.Chr. (P. Oxy. 1628= Sel. Pap. 1. 40, S.123)
folgt der Konigsdatierung der Satz to [8°] GAAo 7@V kovdv g &v AleEavdpeion
YPOPETOL.

Im Laufe der Zeit hat man auch das Annuitatsprinzip der Herrscherkultpriester
in pragnanten Fillen aufgegeben: Nicht nur wurde z.B. die eponyme Priesterin von
Kieondrpo (II1.) Ot Appoditn 1 kot ®1houftop lebenslang gewihlt,' sondern
auch ihre beiden nach (und gegen) einander regierenden Sohne, Ptolemaios IX.

' S0 z.B. auch in P. Grenf. II.15= Wilcken 1912, 106.

7" Eine interessante Ausnahme bildet BGU III. 993= Wilcken 1912, 107, aus dem Jahr 127
v.Chr.: hier werden im Aktpréskript der eponyme Priester des Alexander- und Dynastie-
kultes und die eponymen Priesterinnen von Berenike II., Arsinoe II. und Arsinoe III. als
&v 10 100 PBoocidéng otpatonédw, ,,im Lager des Konigs (: Ptolemaios” VIIL)* befind-
lich, bezeichnet, ohne daf} ihre spezifischen Namen auch in diesem Fall mit erwahnt sind.
Offensichtlich fafite man diese Priesterposten als einen selbstverstindlichen Teil des ko-
niglichen Gefolges auf, also die Institution dieser Priestertiimer im Endeffekt als ein Be-
standteil der offiziellen staatlichen Reprisentation. Wie spéter im Romischen Reich war
der Staat, wo immer sich der Herrscher befand.

'8 Sherk 1992 (IV), 263.
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Soter II. und Ptolemaios X. Alexander I. haben sich — dem urspriinglichen Sinn der
Institution zum Trotz — selbst und kontinuierlich mit dem Alexander- und Dynastie-
priestertum versehen. "

Ebenfalls bemerkenswert ist die gelegentliche Abkiirzung des Alexander- und
Dynastiepriesters der Ptoleméer in verschiedenen Dokumentsangaben einfach als
,Priester. So haben wir z.B. in einer Kornverkaufsurkunde (P. Hibeh 84 (a)= Sel.
Pap. 1. 34, S. 102, ca. 285 v.Chr.) die schlichte Form £¢’ iepémg Meveldov 100
Adyov. Dies ist auch der Fall bei einem Gelddarlehen von 273 v.Chr. (P. Cairo Zen.
59001= Sel. Pap. 1. 66, S. 198), wo die Datierung vorkommt: €¢’ iepéng
Aeovt[{]okov 100 KoA[Aundovc]. Der Hauptpriester Alexandriens (und Agyptens)
konnte also sinngemidfl und schlicht als ,,(der) Priester” in den offiziellen Datie-
rungsformeln anscheinend bis etwa 270 v.Chr. apostrophiert werden.”® Der Punkt ist
nicht unbedeutend in zweierlei Hinsicht: (a) weil eine sichere Unterscheidung der
angeblichen Belege eines Priesters Alexanders als Ktistes von Alexandrien (wie z.B.
im bekannten, auf Stein Uberlieferten alexandrinischen Dekret aus dem dritten Jhdt.
v.Chr.)*' von demjenigen des Dynastie-Kults sehr schwierig wird — oder Anla$ dazu
geben kann, einen ab ca. 290 und bis zur rdmischen Zeit kontinuierlichen und unab-
hingigen Ktistes-Kult anzuzweifeln;** (b) weil sich dies mit dhnlichen Lapidarfor-
men bei anderen Priestern hellenistischer Herrscher-, spezieller Griinderkulte, ver-
gleichen 146t (s. unten).

Wie sah es nun mit einer eventuellen Benutzung dieses eponymen Datierungs-
systems an der ptoleméischen Peripherie aus? Die Beantwortung der Frage ist wich-
tig in Bezug auf den ideologischen Zusammenhalt des Reiches und die entsprechen-
de Sorge der Dynastie. Bis vor einigen Jahrzehnten konnte man noch kaum eine
Antwort darauf geben. Herrscherkulte fiir die Ptoleméder gab es ja an verschiedenen
Orten, die von ihnen mehr oder weniger abhingig waren, aber weder eine lokale
eponyme Funktion entsprechender Priester noch ein ,,Export* des eponymen alexan-
drinischen Systems auBerhalb Agyptens war bekannt. Das bleibt die Norm. Um nur
zwei Beispiele zu nennen: (a) In Methymna auf Lesbos gab es unter Ptolemaios IV.
einen Stadtkult des Konigs und seines Sohnes, auch einen Spezialpriester dafiir,”
aber eindeutig ohne eponyme Funktion. Der prytanis bleibt auch in dieser Periode
der eponyme Magistrat der Stadt.** (b) Auch in den Mitgliedstidten des unter ptole-
méischem Protektorat stehenden Nesiotenbundes der Kykladen kennen wir Manife-

Zusammenstellung und Besprechung der Zeugnisse bei Glanville-Skeat 1954, 56-8;

Sherk 1992, 265.

2 vgl. Wilcken 1912, 135f,

21 Fraser 1972, 11. 173f; zuletzt: Bernand 2001, 40.

22 Der erste sichere Beleg des Griinderkultes Alexanders ebenda stammt bekanntlich erst
aus dem Jahr 120/1 n.Chr. (SB 6611). Vgl. Fraser 1972, 1. 212, II. 360f.; Leschhorn 1984,
bes. 206-212.

2 Labarre 1996, Choix d’inscriptions, Nr. 54.

24 Labarre 1996, Choix d’inscriptions, Nr. 52, vgl. S. 174.
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stationen des Herrscherkults der loyalen Nesioten fiir Soter und Philadelphos,” wir
haben aber keinen Beleg fiir die Einfiihrung eines eponymen Priesters zur Datierung
von Dekreten des Bundes oder seiner Mitglieder. Lehrreich ist der Vergleich mit
einem Doppeldatierungssystem von Bundesdekreten wihrend der spéteren Periode
des Nesiotenbundes unter rhodischem Protektorat, wo man nach dem Heliospriester
des Bundeshegemons Rhodos und dem eponymen Archonten des Bundeszentrums
Tenos datierte.”® Auch auf AuBenbesitzungen der Ptolemier wie Zypern oder Thera
kennt man keine eponyme Herrscherkultdatierung, trotz der Systematisierung der
Kultfragen des ptolemdischen Zypern hinsichtlich der Doppelfunktion des ptolemaéi-
schen Gouverneurs als strategos und archiereus der Insel (ab etwa 205).%

Um so interessanter ist die Bekanntmachung einer Einfithrung und Verzweigung
des alexandrinischen Systems im lykischen, den Ptolemdern unterstehenden
Xanthos. Dariiber werden wir jetzt nimlich unterrichtet durch: (a) ein Stadtdekret,”®
welches datiert ist erstens nach dem (17.) Konigsjahr Ptolemaios’ IV. (und seines
Sohnes), also 206/5 v.Chr., und dann einerseits nach dem lokalen Priester von Theoi
Euergetai und Konig Ptolemaios (IV.), Andronikos, Sohn des Perlamos, andererseits
nach dem Priester pro poleos Tlepolemos, Sohn des Artapatos; (b) ein zuerst nach
dem Konigsjahr (4. Jahr Ptolemaios’ V., also 202/1 v.Chr.) datiertes Stadtdekret,”
dessen weitere Datierungsformel diejenige von Alexandrien vollig” {ibernimmt,
auBler der Angabe von konkreten Priesternamen (man spricht einfach von t®v dviov
év Ale€ovdpelq), und dann kombiniert mit den Angaben des lokalen Priesters der
Theoi Euergetai und Theoi Philopatores und des regierenden Ptolemaios (V.), Near-
chos, Sohn des Polykritos, und desselben pro poleos Tlepolemos, Sohn des Artapa-
tos. Im Fall dieses letzteren Zeugnisses sprach sogar der Herausgeber, J. Bousquet,
von einer ganzen Anzahl (,,assez grand nornbre“)31 weiterer, unverdffentlichter In-
schriften aus Xanthos mit solchem Préskript.

Unter Ptolemaios IV. — wohlgemerkt zur Zeit einer bedeutenden Systematisie-
rung und Ergidnzung des Herrscherkults in Agypten selbst (s. oben) — findet man so
in Xanthos zuerst den Beleg eines eponymen Priestertums der Theoi Euergetai und
Philopators selbst. Als lokale Gegenfolie dazu erscheint das ebenfalls eponyme Amt
pro poleos mit Tlepolemos Artapatou als Inhaber. Bis zu den ersten Jahren der Re-
gierung des Epiphanes ist dort auch die eponyme alexandrinische Herrscherkultfor-
mel hinzugekommen, wéhrend das lokale eponyme Herrscherkultamt inzwischen
auch die Theoi Philopatores und den regierenden Ptolemaios V. eingeschlossen und

** Habicht 1970% 111-3.

% JG XIL. 5. 824; vgl. Sherk 1993 (V), 280.

2 Vgl. Miiller 2000, 537 mit den einschldgigen Zeugnissen.

2 Bousquet 1988, 14= SEG 38. 1476.

¥ Bousquet 1986, 31= SEG 36. 1218.

3% Alle drei Teile (Alexander- und Dynastiepriester, Athlophoros Berenikes II., Kanephoros
Arsinoes 11.) sind enthalten.

3! Bousquet 1986, 30.
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Tlepolemos seinen fritheren Posten (wohl weiter) behalten hat. Man gewinnt den
Eindruck, dafl eine lokale Variante des eponymen Herrscherkultpriestertums in
Xanthos unter Philopator eingefiihrt wird, welche sich dann nach dem &gyptischen
Vorbild additiv weiterentwickelt. Parallel dazu aber wird auch das dgyptische Mo-
dell selbst zu irgendeinem Zeitpunkt zwischen Philopator und Epiphanes mit einge-
fiihrt, in gleich gelichteter Form wie in Agypten. Xanthos verhilt sich dabei genau
so wie ein beliebiger Ort des ptolemiischen ,,Hauptreiches®, der Alexandrien da-
durch als seine administrative und ideologische Metropole anerkennt. Fiir die Datie-
rung xanthischer Urkunden ergibt das nichts, fiir das Selbstverstandnis des mittel-
ptolemiischen Xanthos aber viel. War Xanthos hier allein? Eponyme Priester waren
gang und gibe im hellenistischen Lykien,’> aber ein Herrscherkultpriestertum in
dieser Funktion ist dort sonst bisher nicht belegt.

Man ist versucht, diesen xanthischen — testibus praesentibus — Sonderfall mit
der dortigen Tétigkeit bzw. EinfluBnahme des lokalen ,,ultra-eponymen®, also mehr-
jahrigen Magistrats, des Tlepolemos Artapatou, in Verbindung zu setzen. L. Robert
hat vor etwa fiinfundzwanzig Jahren unvergeBlich zur Beleuchtung von dessen Per-
sonlichkeit und Amt beigetragen.” Dieser lykische Magnat ist hdchstwahrscheinlich
mit dem gleichnamigen polybianischen,’® einem der wechselnden Regenten in der
ersten Phase von Epiphanes’ Regierung gleichzusetzen.35 Auf einen solchen Mann
und seinen lokalen Einfluf3, auch wihrend er in Alexandrien weilte (203-202 hatte er
zunéchst mit Sosibios d.J. und dann allein die Regentschaft inne), konnte man sehr
gut eine so enge Angliederung von Xanthos an das ptoleméische Vorbild eponymen
Herrscherkultpriestertums und Datierungsprotokolls zuriickfiihren. Nach Roberts
einleuchtender Interpretation seines lykischen Amtes pro poleos war ihm das Prie-
stertum der lokalen Schutzgottheit/-en in Xanthos, also wohl der Leto und ihrer
Kinder, anvertraut. Auf diese Weise verband sein Wirken wohl symbolisch und
geschickt die Verehrung von Schutzgdttern des Ptoleméerreiches und seiner Metro-
pole mit den traditionellen Stadtschutzherren seiner Stadt. Es wire so auch besser zu
begreifen, wie unbeweglich ein solcher ,,eponymer Funktiondr auf seinem Posten
sa3, und — wie noch zu sehen ist — weiter sitzen sollte. Fiir eine gelungene Auffiih-
rung ist besonders der wachsame Regisseur unentbehrlich.

V. Die Seleukiden waren seit Antiochos d. Gr. die grolen Spatentwickler beziiglich
eponymen Herrscherkultpriestertums. Neue Inschriften’® und spezielle Studien®’
haben nun zundchst Form und Verstdndnis der Institution der programmatisch ur-
kundendatierenden seleukidischen Archiereis/-eiai auf eine neue Basis gestellt. Es

32 Vgl. Sherk 1992 (IV), 225f.

3 Robert 1983, 168ff.

3 Pol. 15. 25. 26ff. Vgl. Walbank 1967, 487.

3 pP1.50,337;11. 2180; VL. 14634,

3¢ Bes. SEG 37.1010= Ma 1999, ED 4.

37 Miiller 2000; Debord 2003; Van Nuffelen 2004.
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geht dabei um die von Antiochos III. regional (nach Satrapien oder weiteren admini-
strativen Bezirken) eingefiihrten ,,Erzpriester®, die jeweils flir den Kult des Konigs
und seiner Vorfahren (progonoi) zustindig waren (spdtestens seit ca. 204), wihrend
in einer zweiten Phase (193) eingestellte, der Stellung und den Funktionen der ,,Erz-
priester nachgebildete ,,Erzpriesterinnen* dem Kult der Konigin Laodike III. vor-
standen. Wichtig war auch hier die von Anfang an vorgesehene, sogar als traditions-
gemal prisentierte Miterwdhnung dieser Oberbeamten des dynastischen Kults in
allen privaten Vertrdgen und offiziellen Akten ihres jeweiligen Sprengels.38 Thre
Eponymitidt war somit zugleich gewdhrleistet und verldngert, zumal sie — soweit
bekannt — lebenslang dienten und sich so deutlich dem monarchischen Datierungs-
prinzip anglichen.

Dank neuer Zeugnisse kann man nun einiges dariiber feststellen, wie die Praxis
der obigen Bestimmungen aussah und wie stddtische Herrscherkultpriestertiimer
auch im Seleukidenreich eine parallele eponyme Funktion ibernehmen konnten. Es
geht zundchst um zwei von L. Robert ver6ffentlichte Dekrete der Stadt Amyzon in
Karien, deren Datierung eine sehr interessante Kombination solcher eponymen Am-
ter auf Reichs- und Lokalniveau aufweist. Im ersten®” beginnt die lange Datieruns-
formel mit der genauen Angabe der regierenden Konige (Antiochos’ III. und seines
Sohnes) und des (111.) Jahres der Seleukidendra und des makedonischen Monats
(Dios), also Okt.-Nov. 202. Es folgt dann die Datierung (ausgedriickt wieder durch
éni mit Genitiv) nach dem seleukidischen archiereus, dessen Name nicht erhalten
ist, und dem — dhnlich hoch gestellten — Priester des Zeus Kretagenes und Diktynna
namens Timaios. Dann geht die Datierungsformel ausdriicklich auf stddtischer Ebe-
ne weiter (wg [8¢ 0 dfjnog &]/yet), also nach dem eponymen Stephanephoros, dessen
Amt in jenem Jahr Apollon selbst bekleidete, und dem stiddtischen Monat (Thes-
mophorion). Das zweite Dekret"’ ist eingangs datiert nach demselben Regierungs-
paar, dem nidchsten (112.) Jahr der Seleukidendra und dem makedonischen Monat
(Apellaios), also etwa Nov.-Dez. 201. Aber auch hier geht die Datierungsformel,
wieder auf zwei Ebenen, weiter: Zundchst wird der Text in die Zeit eines seleukidi-
schen archiereus (wohl [Nikan]or) und eines Priesters des Zeus Kretagenes und der
Diktynna (Name nicht erhalten) gesetzt. Auf stidtischer Ebene, wieder eingeleitet
mit der Formel [®g 8¢ 6 d]fjnog Gryet, wird diesmal nicht nur nach dem Stepha-
nephoros, Apollon in zweiter Amtsperiode (éni cteQovnedpov Beod Sevtépov),
sondern auch nach dem ortlichen ,,Priester der Konige* (iepéwg t[dv PBact/Aléwmv),
Tason, Sohn des Bala(g)ros, datiert.

Der historische Kontext ist wichtig: In dieser Zeit geht die seleukidische Wie-
dergewinnung und Reorganisation Kariens unter Antiochos’ IIl. General Zeuxis

3% Ma 1999, ED 4, 44-6, iiber die Archiereis: xatoyopilew 8¢ odtdv kol év 1aig
SVYYPORaIS Kol &v Tolg BANOLS xpnuoTIonolg olg eibiotay; vgl. ebd. 37, 26-8, iiber die
Archiereiai: émypogiooviot 8¢ koi &v [tolg] cuvalddyuoot.

** Robert 1983, S. 146~ Ma 1999, ED 9.

0 Robert 1983, S. 151~ Ma 1999, ED 10.
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ziigig weiter.* Amyzon ist sicherlich daran interessiert, sich méglichst loyal zu
zeigen und nichts vom Protokoll reibungsloser Beziehungen mit der Reichsverwal-
tung zu unterlassen. Sein Fall sollte also als typisch dafiir verstanden werden, was
von einer Stadt dieses Bereichs (Karien) zu erwarten war. Die Angabe des archie-
reus, wohl des oben erwéhnten, fiir Kleinasien diesseits des Tauros zustindigen
Nikanor, nimmt kaum wunder. Die gleich untergeordnete Datierung nach dem Prie-
ster (oder auch Erzpriester?) des Zeus Kretagenes und der Diktynna und der entspre-
chende Kult sind zwar von L. Robert plausibel auf die mythische Tradition karisch-
kretischer Verwandtschaft zuriickgefiihrt worden, bleiben aber in ihrem genaueren
Sinn ritselhaft.* Man gewinnt jedoch den Eindruck, daB hier ein gesamtkarisches
Priestertum, etwa organisatorisch-hierarchisch eine kultische Zwischenebene zwi-
schen Nikanor und den stddtischen Priestern, vorliegt. Man wiiite auch gern, ob
Kult und Priestertum in dieser Form der seleukidischen Reconquista vorausgingen
oder folgten. Auf jeden Fall ist m.E. dieses deutliche karische Pendant zum epony-
men archiereus-Posten fiir den lokale Verhiltnisse beriicksichtigenden Geist der
seleukidischen Reorganisation Kariens bezeichnend.

Die sauber unterschiedene, lokale eponyme Datierung von Amyzon legt ein be-
redtes Zeugnis der dortigen Zustdnde ab. Zwei Jahre lang muf3 Apollon selbst als
eponymer Stephanephoros fungieren. Die Eponymitit des Gottes — das Phinomen
ist oft belegt™ — ist ein deutliches Indiz finanzieller Schwiche der Stadt bzw. ver-
breiteten Desinteresses ihrer reicheren Biirger, das sicher personliche Munifizenz
voraussetzende Amt zu iibernehmen. Trotzdem erscheint aber im zweiten Jahr (201)
als mitdatierender Magistrat der stddtische ,,Priester der Konige™ Iason, Sohn des
Bala(g)ros, dem Namen nach sehr wahrscheinlich makedonischer Herkunft. Die
Stadt hat also inzwischen auch einen eigenen eponymen Posten des Herrscherkults
eingerichtet und einen bereitwilligen Priester dafiir finden konnen. ,,Die Konige®,
denen Kult und Priestertum galten, werden wohl nicht nur die regierenden Konige,
sondern die ganze vorausgehende Dynastie eingeschlossen haben.**

Auf jeden Fall erscheint ein solches eponymes Priestertum ,,der Konige* wieder
in zwei Urkunden® des nunmehr seleukidischen Xanthos in August bzw. Septem-
ber-Oktober 196, deren Datierung vollig nach dem fritheren Typus von Amyzon
(Angabe der regierenden Konige, des Jahres der Seleukidendra und des archiereus
Nikanor) anfingt. Dann geht die Datierung auf lokaler Ebene (év 8¢ Zdv0[wi]) wei-
ter, einerseits (uév) nach dem lokalen Priester ,,der Konige®, Prasides, Sohn des
Nikostratos, andererseits (8¢) nach dem — schon ptolemdischen (s. oben)! — pro
poleos Tlepolemos, Sohn des Artapatos. Xanthos hat sich also nach seiner seleukidi-

41 Speziell iiber Amyzon: Ma 1999, 66f.

42 ygl. dariiber auch Debord 2003, 290, Anm. 74.

4> Analyse und Beispiele: Sherk 1993 (V), 283-5; Chaniotis 1998, 6.

So schon Robert 1983, 167f. aufgrund einer unverdffentlichten Inschrift von Olymos
(Karien).

45 Ma 1999, ED nos. 23 und 24, vgl. S. 236f.
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schen Umkehr auch mit einem eponymen Lokalposten des Herrscherkults versehen,
an Loyalitdtsdulerungen wollte es niemandem nachstehen. Dennoch wurde die loka-
le Kontinuitét auch in der eponymen Datierung unterstrichen, durch die ununterbro-
chene, offensichtlich dem neuen Regime schon angepalite Priasenz des Tlepolemos
Artapatou als pro poleos. Seine darin inzwischen (vielleicht mehr als) zehnjéhrige
Dienstzeit lieferte natiirlich wieder keine prdzise Datierung, sondern das Gefiihl der
Sicherheit, daB die stddtischen Belange in bewihrten Hénden bleiben sollten.

Die bemerkenswerte Uniformitdt im Verhalten der Amyzoneis und der Xanthier
als Teile des Seleukidenreiches in puncto eponyme Magistratur des Herrscherkults
legt auch nahe, was schon als These vorgeschlagen worden ist,*® daB diese Lokalpo-
sten die regionalen Archiereis-Positionen der Seleukiden zum Vorbild genommen
haben. Besonders in Xanthos scheint man deutlich dem Ubergang vom akkumulati-
ven Typus dieser lokalen Herrscherkulte unter den Ptoleméern auf das von Anfang
an gesamtdynastische Konzept unter den Seleukiden nachzueifern, stets geméfl dem
zentralen Modell. Eine Order dazu war kaum nétig, ,,the necessities of life” und der
ideologische Einflu3 der Zentrale wirkten schon gut genug.47

Sonst findet man aber bei den Seleukiden eine beachtliche Variation in solchen
eponymen Priestertimern des Herrscherkults. In Antiocheia in Persis trifft man
einen eponymen (sogar halbjahrigen!) lokalen Priester aller seleukidischen Konige
bis einschlieBlich zum regierenden Antiochos III. und seinem Mitregenten: [&]rmi
tepéwg Zedevxov Nikdrtopog kol Aviidxov Zotfipog kol Aviidyov Oeod kol
Zelevkov KaAdwvikov kol Bacidéwg Tehebkov kol Paciiéng Aviidyov kol ToD
vioh av10d Baciléng Avtidxov HpokAeitov 100 Zwéovg tig npwtng E€aunvon
Soyporar ... Dagegen hat sich Seleukeia in Pieria verschiedener, wahrscheinlich
ebenfalls eponymer Priester der fritheren und des herrschenden Seleukiden bedient:
(a) Zelebdrov Atog Nikdrtopog kol Aviidyov ATOAAwvog ZoTHpog kKol Aviidyov
Oeod kol Zedevkov KoAlvikov kol Zelevxov Zotfipog kol Avtidgov kol
Avtidxov Meyddov, und (b) Baciléwg Zelevrov (also wohl des regierenden Se-
leukos IV. Philopator, 187-175 v.Chr.).** Wihrend nun hier Seleukos I., der Griinder
der Stadt, nicht nur mit seinem standardisierten Beinamen (Nikator) sondern auch
als Hypostase des Zeus erscheint, findet man in einem Kaufvertrag von Dura-
Europos®® noch im Jahr 180 n.Chr. einen eponymen Priester Bacidémg Zedediov
Nukditopog. Hier beginnt die lange Datierungsformel mit der romischen (Konsular-
und Kaiser-) Datierung, der dann die Angabe der lokalen und separaten eponymen
Priester des Zeus, des Apollo, der ,,Ahnen* (t®v mpoydévev) und eben am Ende des
Seleukos I. folgen. Mit den zwei letzten eponymen Priestertiimern hat die Stadt wohl

* Van Nuffelen 2004, 298-300.

47 Debord 2003, 290 méchte hier eher einen staatlich vorangetriebenen ,processus de
rationalisation au moins a I’échelle des provinces cistauriques* erkennen.

* OGIS 233=Rigsby 1996, Nr. 111 (S. 257), 2-6; vgl. SEG 32. 1148.

4 OGIS 245~ SEG 35. 1521; vgl. Sherk 1992 (IV), 259.

50 Welles et al. 1959, Nr. 25; dhnlich: ebd. Nr. 37.
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ein Stiick ihrer historischen Identitit aufrechterhalten. Solche separaten Priestertii-
mer flir Seleukos I., Antiochos I. Soter und weitere Mitglieder der Dynastie sind
auch in Seleukeia am Tigris schon in der ersten Halfte des 2. Jhdts. v. Chr. wahr-
scheinlich.”’

VI. Das eponyme Priestertum des Herrschers als Griinders (bzw. Neugriinders) einer
Stadt war ja eine vollig auf der Linie der griechischen Tradition liegende, einfache
Form des Gesamtphinomens;>> darum erscheint es auch bei den hellenistischen
Konigshdusern, die keine breitere und feinere Ausgestaltung davon aufweisen. Der
einzige sichere einschligige Ort auf europdischem Boden ist Kassandreia (Makedo-
nien), wo man zunichst einen Lysimachospriester in solcher Funktion findet. Man
kennt ndmlich jetzt zwei Inschriften von Kassandreia, die Publikation einer Land-
schenkung des Lysimachos und ein Ehrendekret der Stadt,”® die mit dem Datie-
rungsvermerk anfangen £¢° iepéwg 100 Avoiudyov Twuncilov. Beide Urkunden
datieren aus der Zeit, als Lysimachos iiber diesen Teil Makedoniens herrschte (287-
1), zumindest die erste auch genauer vor 284/3 (Tod von Lysimachos’ Sohn Aga-
thokles). Es geht also dabei um ein eponymes Priestertum der Stadt fiir ihren dama-
ligen Herrscher. Weitere inschriftliche Belege eines Priesters als eponymen Magi-
strats von Kassandreia tragen keinen erklirenden Zusatz im Genitiv. Trotzdem sind
die Griindung seiner homonymen Stadt durch Kassandros und der Inhalt einer dieser
Inschriften (eine dhnliche Landschenkung im Bereich der Stadt, diesmal durch Kas-
sandros) ausreichende Griinde, dieses Priestertum mit dem Kult des koniglichen
Ktistes ebenda zu verbinden. Wie wir schon in Agypten sahen und noch in Perga-
mon sehen werden, brauchte man nicht immer zu prézisieren, wessen Priester die
Urkunden einer koniglichen Griindung datierte. Bei Lysimachos war es anders, weil
seine Verbindung mit der Stadt nachtraglich und wohl ohne Namensbezug auf die
Stadt war.>* Ohne den Zusatz ,,des Lysimachos* hétte also der neue Herrscherkult
mifverstanden werden kdnnen. Ob Lysimachos sich auch irgendwie als Neugriinder
der Stadt darstellte bzw. darstellen lieB, ist ungewiB.”> Auf jeden Fall iiberdauerte
das Priestertum Lysimachos’ Herrschaft nicht, in Kassandreia gab es spiter ein
apymyétetov’® und demgemiB wohl einen Kult der Archegeten der Stadt (vielleicht
darin auch des Kassandros, nach der Parallele Demetrias-Demetrios),57 aber ein
damit einhergehendes eponymes Priestertum ist bisher nicht belegt.

3! Van Nuffelen 2001.

52 Vgl. schon Habicht 1970% 146.

53 Hatzopoulos 1988, 17-9, vgl. 21-2, 28.

% Dies hat schon Habicht 19702, 37 bemerkt.

53 vagl. ebd., 40.

%% Rigsby 1996, Nr. 25 (S. 136).

7 JG 1X. 2. 1099 b (Kult der archegetai und ktistai in Demetrias). Zum Kult von Demetrios
Poliorketes ebd.: Leschhorn 1984, 262-8, wo die weiteren Zeugnisse zusammengestellt
sind.
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VII. Pergamon trug keinen herrscherlichen Namen, war aber doch auch wesentlich
als Stadt eine herrscherliche Neugriindung, der seit Philetairos die ganze Dynastie
der Attaliden ihren Stempel aufgedriickt hat. Wahrend man nun seit langem wufte,
dall der eponyme Beamte des hellenistischen Pergamon den Titel ,,Prytanis und
Priester trug, war bis vor einigen Jahren unbekannt, wem dieses Priestertum galt.
Aufgrund einer neuen pergamenischen Urkunde der Zeit unmittelbar nach dem Ende
der Dynastie hat jetzt Worrle beweisen konnen,”® daB es dabei um ein Priestertum
des Philetairos ging. Der Griinder der Dynastie war ja, noch in romischer Zeit, in der
Stadt als ihr zweiter Ktistes nach dem mythischen Pergamos in Erinnerung.” Es war
offenbar so allgemein gegenwirtig, dall der eponyme Priester von Pergamon dem
Kult des Philetairos diente, dal3 es bei Datierungsformeln nie dieses Zusatzes bedurf-
te. Im oben erwihnten neuen Zeugnis ist ja auch der vollstindige Magistratstitel
deshalb gegeben, weil sein Inhaber als Dekretvorschlagender erscheint.

Auch sonst fehlte es in Pergamon nicht an eponymen Priestertiimern der Attali-
den. Ein unter Attalos IIl. beschlossenes, im Datierungsteil liickenhaft erhaltenes
Ehrendekret der Stadt® erwihnt nach dem ,grundeponymen® Prytanis und Hiereus
nicht weniger als vier weitere solche, sonst unbelegte Priestertiimer:

(a) wohl ein Attalos II. Philadelphos betreffendes: [iepéwg Beod (?)] 100
Baciléng Attadov ®1hafdélov....

(b) ein anderes fir Eumenes II. und Attalos II. zusammen als Philadelphoi:
iepéag Bedv P1AadéLo[v."!

(c) eines [iepéwg Oedv] Evoefdv und Priestername, ein wohl der GroSmutter
und der Mutter Attalos’ III., Apollonis bzw. Stratonike, geltendes, die auch mit
dieser Eigenschaft belegt sind.®

(d) schlieBlich eines fiir den regierenden Attalos III. als Philometor und Euerge-
tes: [iepéog Baothéwng Attdhov ®rhoph]topog kot Evepyétov und Priestername.”

Man sieht also, da3 die attalidische Hauptstadt ihre Konige und Koniginnen
auch durch eine Reihe solcher separat laufender eponymer Priestertiimer geehrt hat.
Eine genauere Koordination oder Vereinigung solcher Amter erfolgte nicht. Auch
der uns jetzt bekannte attalidische archiereus® scheint nur eine Fortsetzung der von
den Seleukiden eingefiihrten eponymen Regionalinstitution in Kleinasien nach 188
gewesen zu sein. Auler Pergamon trifft man sonst unter den Attaliden ein eponymes

% Warrle 2000, 544, vgl. 550-4.

% IGRR1V. 1682.

89 Jacobsthal 1908; vgl. Hamon 2004, bes. 172 n. 16, 181ff.

61 Also wohl nicht fiir Philetairos und Athenaios wie Jacobsthal 1908, 375 meinte. Vgl
Hansen 1971%, 468; Allen 1983, 156; Hamon 2004, 181.

62 So schon Jacobsthal 1908, 378.

8 Vgl. Hamon 2004, bes. 181ff.

8 SEG 46. 1519; vgl. Miiller 2000, 520ff.
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Herrscherkultpriestertum nur fiir Eumenes II. in Verbindung mit dem Agonothetes-
Posten des Kleinasiatischen Technitenvereins an.®

VIII. Wenn man nun versuchen sollte, eine kurze Bilanz der verschiedenen Typen
und Formen der eponymen Herrscherkultdmter im Hellenismus zu ziehen, wird man
sich leider zuallererst wieder der grofen Liicken unserer Dokumentation bewuft
bleiben miissen. AuBerhalb Agyptens ist unsere Information noch spirlich, also
nicht unbedingt représentativ.

Trotzdem 148t sich zunéchst eine deutliche Unterscheidung, aber keine Tren-
nung zwischen herrscherlicher und stédtischer Initiative bei der Entstehung dieser
Priestertiimer vornehmen. Der Herrscher hat sich auch in diesem Punkt der Traditio-
nen der griechischen Stadt als Inspirationsquelle bedient, aber auch die Stadt hat die
monarchisch konstituierten Formen zu integrieren oder nachzuahmen versucht. Da
aber in der Regel die Dynastien vergingen und die Stidte bestehenblieben, waren
besonders die im Zusammenhang mit den Herrschern als Griindern eingefiihrten
eponymen Datierungen langlebiger. Solche waren auch die HauptauBerung des Phé-
nomens bei den kleineren Dynastien, besonders wo es eine ,,konigliche Stadt” par
excellence gab, wie z.B. bei den Attaliden.’® Bei den Ptolemiern blieb Alexandrien
und das Alexanderpriestertum das Modell jeglichen Versuchs, wenn iiberhaupt,
etwas dhnliches an der Reichsperipherie herzustellen. Die Seleukiden haben ihr
eigenes System einerseits zentral konzipiert und gesteuert, andererseits lokal durch-
aus den jeweiligen Zustinden anzupassen gewult. Ein Stadt-Modell gab es hier
nicht, jede Stadt des Reiches ordnete ihr eigenes System im Dialog mit den konigli-
chen Satzungen.

Langfristig hatte auf jeden Fall ein solches zusitzliches Datierungssystem mit
Propagandazwecken, mit Ausnahme des Griinderkultpriestertums, keine stabilen
Perspektiven. Die Herrscher selbst, wie iiberdeutlich im Fall der spiteren Ptolemaer,
tendierten dazu, es in ihre sonstigen Insignien einzugliedern, wihrend auch die Un-
tertanen oder die Biirger untergeordneter Stadte den Sinn einer eigentlich tiberfliissi-
gen Datierung nicht recht erkannt haben werden, von den strapazierten Schreibern
ganz zu schweigen. Aber die monarchischen Bediirfnisse moglichst weiter Kennt-
lichkeit des Herrscherkults und, vom stidtischem Blickwinkel, méglichst liickenlo-
ser Absicherung gegentiber der monarchischen Macht, wie besonders im Falle der
kiirzlich untergeordneten Stidte, blieben hier wichtige Existenzgriinde der Instituti-
on. Was die Magistrate selbst betrifft, spielte sicher auch die menschliche Eitelkeit,
eine als historische Grofle nie zu unterschitzende Macht aus der Schwiéche heraus,
ihre Rolle. Denn die Inhaber dieser Posten werden gewill kaum anders gedacht und
gehandelt haben als der Kaiserkultpriester, den Epiktet®” einmal zur Vernunft zu-

% OGIS 325= Aneziri 2003, D 11aund D 14. Vgl. ebd. S. 130; Allen 1983, 152.

8 vgl. Hamon 2004, 184.

57 Diatr. 1.19.26-28: Zfipepdv 1i¢ mept iepwotvng EAdAer ot 100 Adyodotou. Aéywm odTd
«&vBpwme, doeg 0 Tpayua: domavioelg ToAAd eig 00dEv.y — «AAL ol TG DV,
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riickzugewinnen versuchte. Des ersteren entwaffnende, in der menschlichen (und
zumal der griechischen) Gedéchtnissucht wurzelnde Erwartung: ,,Mevel pov 10
Svoua (,,mein Name wird bleiben*) verrit die groe Anziehungskraft eines solchen
Systems fiir die Priesterkandidaten. Herrscher und Priester ernteten ihre Dividenden
einer gemeinsamen Publizitit, die sonst eben nur Altgéttern und deren Priestern
vorbehalten bliebe.”®
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BERNARD LEGRAS (PARIS)

REPONSE A KOSTAS BURASELIS
LE CULTE ROYAL PTOLEMAIQUE:
TROIS REMARQUES

Dans sa belle et stimulante communication, Kostas Buraselis apporte une nouvelle
pierre a une série d’études qu’il a consacrées ces dernieres années au culte du
souverain principalement dans le monde hellénistique, mais aussi dans 1’empire
romain. Le théme est indéniablement riche. Des sources nouvelles, grecques et non
grecques, et des travaux novateurs expliquent sa faveur parmi les historiens de
I’ Altertumswissenschaft. Le colloque international organisé par Henri Melaerts a
Bruxelles en 1995 sur le « Culte du souverain dans I’Egypte ptolémaique au III°
siecle avant notre &re »', avait montré, de maniére exemplaire, le profit tiré par
I’historien de I’Egypte des sources grecques, mais aussi démotiques, généralement
moins sollicitées. On pourra aussi rappeler 'importance de la problématique
synthétique proposée en 1987 par Hans Hauben lors du congreés de Bologne Egitto e
storia antica « Aspects du culte des souverains a I’époque des Lagides »”.

Le grand intérét de la communication de Busarelis vient de 1’angle juridique par
lequel il aborde un sujet qui ne saurait rester I’apanage des spécialistes du politique
ou de la religion. Sa méthode est de recenser les mentions des magistrats éponymes
du culte royal dans les décrets et les documents juridiques de 1’oecoumene
hellénistique. L’ensemble de la période est couvert. La documentation est
remarquablement variée, littéraire, épigraphique et papyrologique. Elle s’étend du
regne d’Alexandre a la fin de I’ére hellénistique. J’adhére avec conviction a la
conclusion générale qui montre combien le culte des souverains et des souveraines
s’est implanté (I’allemand utilise avec bonheur la méme image, Einpflanzen) dans la
vie des habitants des royaumes. J’ai été particulierement sensible a la mise en valeur
de transferts culturels dans le domaine étudié, a la fois dans I’exportation (Export)
du systéme alexandrin des éponymes en dehors de I’Egypte (Point IV), et dans la
mise en valeur des emprunts par les souverains aux poleis quand ils mettent en place
eux-mémes ce culte (Inspirationsquelle) (Point VIII).

Ma réponse se concentrera sur trois points : la langue des sources, les richesses
de la documentation papyrologique, et la question de la chronologie du culte royal
en Egypte. Il s’agira de rappeler I'importance des sources non grecques pour un tel

Melaerts 1998.
Hauben 1989, p. 441-467.
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sujet, le grand intérét du dossier des actes agoranomiques de Haute Egypte
(Périthebas et Pathyrite) pour I’analyse des protocoles d’inscription des prétres
éponymes d’Alexandrie et de Ptolémais, et enfin 1’apport des inscriptions grecques
de Ptolémais pour réfléchir aux étapes de la mise en place du culte des souverains a
Ptolémais. Ce troisieme point pourra fournir matiere a une discussion plus générale
étendue a tout ’espace hellénistique.

1. L’apport des sources démotiques pour I’ Egypte

La liste des sources concernant les prétres éponymes d’Alexandrie et de Ptolémais a
été établie en 1983 par W. Clarysse, G. Van der Veken et S.P. Vleeming’. Si pour
Alexandrie les sources grecques sont largement majoritaires, il n’en va pas de méme
pour Ptolémais. Ces auteurs dénombrent 36 numéros pour les prétres éponymes
ptolémaites, le premier, Nikanor fils de Bakchios étant mentionné sous Ptolémée IV
Philopator en 215/214, le dernier sous Ptolémée VIII Evergete II dans le dernier tiers
du II° siecle avant n.e. Or, seuls 3 numéros sont abondés par des sources grecques
(115b, 138c, 138 bis d). Toutes les autres sources sont démotiques. Pour nous en
tenir a Ptolémée IV, le premier souverain sous lequel le prétre est mentionné a
Ptolémats, deux prétres sont connus : Nikanor fils de Backhios (5 numéros corres-
pondant a 6 documents) et Héniochos fils de Lusanias (2 numéros correspondant a 3
documents). Ceci signifie que ces noms sont restitués d’apres leur écriture en
démotique.

Ce fait vient conforter la these de I’enracinement du culte royal au sein de la
double composante, grecque et égyptienne, des habitants du royaume. Il souligne
I’apport des sources égyptiennes indispensables pour I’étude d’une cité qui n’est
donc pas coupée de son environnement égyptien, telle une tour d’ivoire grecque en
Haute Egypte. 11 faut donc relativiser 1’affirmation de Jean Scherer qui estimait dans
son commentaire du P. Fouad I inv. 211 (= SB VI 9016), qui conserve un
descriptif des institutions de Ptolémais a 1’époque romaine, que contrairement aux
« vicissitudes d’Alexandrie », « I’hellénisme se maintint 1a plus vivace, plus pur, et
pour ainsi dire plus complet »*. Ces documents démotiques datés par le prétre
éponyme de Ptolémais issus de Haute Egypte — Gerhard Plaumann I’avait déja noté
dans sa monographie publiée en 1910 — désignent clairement la zone d’influence de
Ptolémais”.

Elles permettent aussi d’analyser le jeu qui s’établit entre Alexandrie et
Ptolémais. Le prétre éponyme de Ptolémais n’apparait pas dans les documents de
Basse et de Moyenne Egypte. De 210 a 115, il figure avec ses titres complets a
Alexandrie et Ptolémais dans les documents de Haute Egypte. A partir de 115
n’apparaissent que les titres de Ptolémais. Cette évolution semble bien indiquer
I’affermissement de 1’influence de Ptolémais sur la Haute Egypte.

Clarysse, Van der Veken, with Vleeming 1983.
Scherer 1942, p. 71.
Plaumann 1910, p.42,n. 2.
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Ces sources sont également remarquables pour I’étude des formulaires qui
présente 1’idéologie royale sur laquelle se fonde le culte : sous Ptolémée IV et sous
Ptolémée V, le prétre est celui de Ptolémée I Soter et du souverain régnant ; sous
Ptolémée VI, il est celui de Ptolémée I et du pere du souverain régnant (en
I’occurrence Ptolémée V) ; lorsque Ptolémée VI régne avec Ptolémée VIII et
Cléopatre II, le prétre éponyme voit son domaine s’individualiser : prétre de
Ptolémée I¥, de Ptolémée II, de Ptolémée III, de Ptolémée IV, de Ptolémée V, de
Ptolémée VI ou de Ptolémée VIII. Le sens historique de ces protocoles est clair : le
culte qui débute pour le fondateur de la dynastie et le ktistés de la cité associé au
souverain régnant s’étend peu a peu a tous les membres de la dynastie.

La recherche croisée des sources grecques et démotiques reste cependant un
impératif absolu pour Ptolémais®. Un bon exemple est notre connaissance fine de
I’un des prétres, Hippalos fils de Sdsos, prétre de Ptolémée I et de Ptolémée V, en
charge sous Ptolémée VI, durant la décennie 180 (n°112 bis & 121bis). Aux dix-neuf
textes démotiques le mentionnant, vient s’ajouter une dédicace grecque a Philométor
(OGIS 1 103=SB V 8876) d’un autel par Nikomakhos, prétre de Zeus. Cette
inscription, datée d’environ 176/1757, donne deux titres d’Hippalos: un titre
aulique, il est T@v mwpotwv @iAwv, et un titre administratif le placant & 1’un des
sommets de la hiérarchie des agents territoriaux, il est épistratege de Thébaide. Sa
position dans I’appareil d’Etat ptolémaique illustre cette donnée fondamentale du
culte des souverains qui est son intégration totale aux instruments de pouvoir de la
dynastie. Ces prétres appartiennent bien a la herrschende Gesellschaft du royaume,
chargée d’affirmer les liens intimes entre politique et religion au niveau du culte du
souverain.

I. Les protocoles d’inscription des prétres éponymes d’Alexandrie et de Ptolémais
dans les actes agoranomiques de Haute Egypte (Périthébas et Pathyrite)

La richesse des sources grecques de la chdra égyptienne permet de réfléchir a la
spécificité de 1’expression des protocoles des prétres en fonction du lieu ol est
rédigé I'acte juridique le mentionnant. On sait qu’au II° siecle I’institution de
I’agoranomie s’est développée comme «un raz de marée » pour reprendre
I’expression de P.W. Pestman, et que la Haute Egypte offre en ce domaine des
sources abondantes avec plus de 120 actes issus des bureaux agoranomiques de
Pathyris et Krokodilopolis®. Alors que Thebes (Diospolis Magna) concentrait encore
en 174 av. ne., tous les actes agoranomiques du Périthebes et du Pathyrite, on
assiste dans le dernier quart du siecle a ’ouverture de quatre autres bureaux,
Pathyris, Krokodilopolis, Hermdnthis et un bureau face a Thebes sur la rive droite.

Stephen Miller I’avait souligné dans ’editio princeps publiée en 1885, « Inscriptions
grecques de I’Egypte », BCH 9, p. 142, en renvoyant 2 la Chrestomathie démotique,
Paris, 1880 (p. 135) d’Eugene Revillout.

Datation par Leon Mooren, Ancient Society 4 (1973),p. 118 (24).

8 Pestman 1985.
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L’examen de la datation de ces actes permet de pousser 1’analyse des protocoles
d’inscriptions des prétres éponymes d’Alexandrie et de Ptolémais. Nous limiterons
nos remarques a Pathyris et Krokodilopolis, mais les documents des autres bureaux
sont également intéressants.

L’acte agoranomique cité par Buraselis (Point IV) issue de Diospolis Magna
(Thebes), PSI IX 1016=SP 1 37 (+BL VIII, 1992, p. 404), un contrat de vente
d’fuépon ayvevtikad, daté du 21 décembre 129, peut ainsi étre mis en regard du P.
Stras. 11 81, issu du méme bureau, une vente de terre conclue en 115, dont le
formulaire différe. En 129 dans le papyrus florentin I’agoranome Hérakleidés ne
mentionne que « les prétres et prétresses, quels qu’ils soient, a Ptolémais » (1. 21)
alors que 1’agoranome Apollonios, en 115, dans le papyrus strasbourgeois, est plus
complet puisqu’il ajoute pour les prétres et les prétresses ceux d’Alexandrie a ceux
et celles Ptolémais et qu’il précise qu’il s’agit de Ptolémais « de Thébaide » (1. 15-
16).

Pathyris et Krokodilopolis offrent des variantes de formulaire qui ont permis a
P.W. Pestman d’individualiser leur provenance deés 1969 lors de la publication dans
le JEA d’un testament grec de Pathyris (P. Lond. inv. 2850 = P. Lond. VII 2191)’.
Les agoranomes de Pathyris usent du génitif £’ iepetlog (pluriel iepelwv) alors que
ceux de Kroko-dilopolis ne connaissent que le génitif é¢’ iepémg (pluriel iepéwv).
Pour le participe exprimant le prétre en fonction « quel qu’il soit » Pathyris use de la
forme t®v dvtov alors que Krokodilopolis utilise t@v obo®v. Enfin troisiéme
variante Pathyris nomme la prétresse iépioco tandis que Krokodilopolis écrit
iépeLa.

L’interprétation historique de ces actes de la pratique juridique nous parait
double. Elle montre d’abord la forte présence de la cité grecque de Ptolémais en
Haute Egypte puisque certains actes ne font pas référence 2 la lointaine Alexandrie.
Les sources démotiques nous avaient conduit a la méme remarque. L’existence de
différences notables d’un bureau agoranomique a un autre illustre d’autre part
I’existence de traditions juridiques locales au niveau des formulaires. Des
formulaires stéréotypés sont nés dans des milieux locaux proches et liés entre eux,
puisque le bureau de Pathyris est issu de Krokodilopolis et qu’il ne devient
indépendant qu’en 89-88 environ. L’apparition au II° siecle en Thébaide de ces
formulaires grecs différenciés est tres certainement 1’expression d’une volonté
d’indépendance de ces nouveaux bureaux agoranomiques. En créant leurs propres
formulaires, les titulaires de ces bureaux permettent au jusgrécistes de voir naitre
dans la chora égyptienne I’'individualisation d’une tradition écrite grecque locale.
Ces innovations sont d’autant plus remarquables que ces agoranomes sont souvent
d’origine égyptiennelo, ce qui montre leur degré d’hellénisation.

°  Pestman 1969, en part. p. 138-139. Cf. Pestman 1985 p. 11.
10" Cf. Pestman 1978, p. 203-210.
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III. Culte royal et vie politique a Ptolémais: « haute » et « basse » époque
hellénistique
La question de la chronologie des documents grecs et démotiques concernant les
prétres du culte royal a Ptolémais constituera ma troisiéme remarque. Il faut en effet
expliquer leur apparition a la fin du III° siecle, en 215-214 av. n.e. Hans Hauben
estime que la naissance du culte du ktistés de la cité date peut-&tre de son vivant, et
qu’il n’est pas impossible qu’il ait été a I’origine un culte héroique qui se serait
transformé en culte divin''. La fondation de la cité par Ptolémée Soter est
mentionnée explicitement par deux inscriptions du second siécle de n.¢. (I. Prose 62
et I. Philae 11 166). Les années 280 sont généralement avancées pour dater cette
création. Il y a donc eu un délai entre la mise en place du culte et les premicres
mentions des prétres et prétresses.

Nous proposons de ne pas y voir une lacune fortuite de nos sources, mais I’effet
a Ptolémais d’une organisation renforcée de ce culte. Elle pourrait bien étre 1ié a une
évolution que révelent les sources épigraphiques, en particulier un décret du Conseil
et du Peuple en I’honneur des prytanes (IG Louvre Bernand 4) datant probablement
de 240/239, et un décret des membres du gymnase en ’honneur de Sarapion (I.
Prose 27) datant du 26 janvier 104. Ces deux décrets attestent de reculs
démocratiques et d’'une montée du pouvoir oligarchique. Le premier entend mettre
fin au scandale que représente les faits répétés de violence et d’impiété « dans les
sessions du conseil et de I’assemblée et surtout durant les élections aux
magistratures ». Tout en réprimant ces exces « a ’aide des peines prévues par la
loi », la solution consiste « a recruter le conseil et le tribunaux parmi des citoyens
choisis », et a mettre en place un administrateur (dioecete) dans la cité. Le second
décide de la réalisation de deux statues, I’une du roi, I’autre de Sarapion, un ancien
gymnasiarque, qui recoit le privilege de choisir lui-méme dix hommes qui seront
accueillis au gymnase, et qui deviendront de ce fait citoyens de la cité. Cette
évolution est I'un des aspects mis en valeur par Louis Robert, Pierre Debord ou
Philippe Gauthier pour désigner la basse époque hellénistique : période de
dépolitisation réelle de la vie politique, d’amenuisement ou de disparition du
contréle du peuple, de croissance du poids des notables et des évergetes. Les
évergetes bénéficiaient dans le méme temps d’honneurs civiques inouis, qui
pouvaient aller jusqu’a Iinstitution d’un culte de leur vivant. Un colloque organisé
par Pierre Frohlich et Christel Miiller en 2004, a Paris, en a montré bien des ressorts
dans le monde hellénistique, mais sans traiter de I’Egypte'>. Ce poids renforcé de
I« élite » peut aller de pair avec un controle plus grand du roi sur la vie politique qui
restreint de son coté 1’autonomie de la cité. La liberté des citoyens est donc prise en
étau entre les notables, le roi et son appareil administratif, formant une alliance
objective et efficace. La vitalisation du culte royal a Ptolémais qui ressort de nos

"' Hauben 1989, p. 447 (42).
12 Frohlich, Miiller 2005.
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sources serait dans ces conditions un élément de cette stratégie alliant 1’élite civique
et le pouvoir royal pour renforcer leur pouvoir respectif au détriment de la
participation des citoyens a la vie de leur cité.

Philippe Gauthier constatait dans son introduction méthodologique a ce colloque
que la transition entre la haute et la basse période hellénistique variant suivant les
royaumes et les cités. Dans le royaume des Ptolémées I’évolution aurait été précoce
et daterait de la fin du III° siecle. Ptolémais aurait donc suivi la méme évolution
qu’Alexandrie, qui connait un recul des institutions démocratiques durant la période.

En conclusion, il faut redire la pertinence du théme retenu par notre collegue
athénien, et le remercier chaleureusement pour cette réflexion de grande ampleur
méthodologique et géographique. Mes quelques remarques n’auront eu pour but que
de souligner la richesse de sa synthése, qui ne peut qu’inciter les spécialités des
différents royaumes, jusgrécistes et historiens, & poursuivre 1’enquéte qui montre
I’unité, mais aussi la spécificité et la diversité des mondes hellénistiques (Einheit in
der Vielheit).
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Fritz Gschnitzer, am 6. Januar 1929 in Innsbruck geboren und seit 1962 bis zu sei-
ner Emeritierung 1997 Ordinarius fiir Alte Geschichte an der Ruprecht-Karls-
Universitit Heidelberg, war ein Symposiast der ersten Stunde. Insgesamt fiinf Mal
nahm Gschnitzer zwischen 1971 und 1995 an Symposia teil; vermutlich war es mehr
als nur Zufall, daB sie simtlich in den drei Lindern Osterreich — wenn auch nicht sei-
nem geliebten Tirol —, Griechenland und Deutschland stattfanden, die ihm von Her-
kunft, Werk und Wirken her die vertrautesten waren. Sein letzter Beitrag, den er in
Korfu zur Terminologie von ,,Recht” und ,,Gesetz** im frithen Griechisch hielt, kann
dabei geradezu als Inbegriff seiner Arbeitsweise gelten, kniipfte er darin doch ein wei-
teres Mal an seine wissenschaftlichen Anfinge an, die nach der schon 1951 erfolgten
Promotion iiber die inneren Verhiltnisse des Achdmenidenreiches bei Franz Hampl
mit einer Assistentenstelle am Sprachwissenschaftlichen Seminar seiner Heimatstadt
und -universitit Innsbruck begonnen hatten. Die Rechtsgeschichte wiederum stand
ihm als Sohn des renommierten Juristen Franz Gschnitzer seit jeher besonders nahe.
Beides sollte er sich ein Leben lang bewahren, auch nachdem er mit seiner 1956 an-
genommenen und nur zwei Jahre spiter publizierten Habilitationsschrift iiber Abhdn-
gige Orte im Altertum wieder auf das Gebiet der Alten Geschichte zuriickgekehrt war.
Beredtes Zeugnis hierfiir legen namentlich seine zweibédndigen Studien zur grie-
chischen Terminologie der Sklaverei von 1964 und 1976 ab, doch prigen diese Inter-
essen ebenso noch seine Griechische Sozialgeschichte von der mykenischen bis zum
Ausgang der klassischen Zeit. Erstmals 1981 vorgelegt, gilt sie inzwischen als Stan-
dardwerk, wie Ubersetzungen ins Spanische (von dem Symposiasten F. X. Ferndndez
Nieto) und ins Italienische, demnichst auch ins Griechische (von dem Symposiasten
A. Chaniotis) bezeugen; eine Neuauflage mit erweiterter Bibliographie ist in Pla-
nung. Bis zuletzt arbeitete Gschnitzer an einer monographischen Darstellung des
mykenischen Griechenland fiir das Handbuch der Altertumswissenschaften, wozu er
aufgrund seiner frithen und intensiven Anteilnahme an der Erforschung der Linear B-
Tifelchen wie kein zweiter berufen war. Es steht zu hoffen, dal das nahezu abge-
schlossene Manuskript wenigstens noch aus dem Nachlaf} publiziert werden kann.
Gleichwohl war umfangreiche Biicher zu schreiben Gschnitzers Sache eigentlich
nicht. Auch Vortrage wie bei den Symposia stellten eher die Ausnahme dar, da er
zwar gerne sprach, aber wohl ungern reiste. Seine wahre Meisterschaft zeigte sich
vielmehr in der kleinen Form. Neben einer Fiille von Festschriftbeitriigen, Bespre-
chungen, Aufsitzen und Miszellen ist dies nicht zuletzt an den iiber 100 Lexikonarti-
keln abzulesen, wovon sogar drei — die fiir Suppl. XIII der Realencyklopédie be-
stimmten Lemmata Politarches, Proxenos und Prytanis — ihrer Bedeutung wegen
1974 als Separatdruck mit dem Untertitel Beitrige zum griechischen Staatsrecht
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erschienen. Mehr als 50 seiner wichtigsten Aufsitze sind inzwischen in den von C.
Triimpy und T. Schmitt herausgegebenen Kleinen Schriften zum griechischen und
romischen Altertum vereint, wobei allein schon ihre Aufteilung in historische und
sprachwissenschaftliche Beitrige zum frithen Griechenland (Band I, 2001) und histo-
rische und epigraphische Studien zur Alten Geschichte seit den Perserkriegen (Band
II, 2003) die groBe Spannbreite der Forschungen Gschnitzers erkennen ldf3t. Zeitlich
wie rdumlich erstreckten sich seine Interessen in einer heute kaum mehr anzutreffen-
den Selbstverstindlichkeit weit iiber die vertraute Welt des Mittelmeers hinaus. Er
gehorte zu den letzten, die noch den gesamten Alten Orient iiberblickten und die dazu
unabdingbaren sprachwissenschaftlichen und rechts- sowie religionshistorischen For-
schungen nicht nur beriicksichtigten, sondern selbst beherrschten und vorantrieben.

Uberaus erfolgreich war Gschnitzer aber auch in seiner Lehrtitigkeit. Fiir seine
Schiiler, von denen viele heute Professuren im In- und Ausland bekleiden, war er ein
begeisternder Lehrer, stets an Sachfragen orientiert und, sobald er ein echtes Interesse
verspiirte, jederzeit auf den verschiedensten Feldern zu intensiver Diskussion bereit,
wie nicht zuletzt auch die ungewohnliche Breite der von ihm betreuten Arbeiten
zeigt.

Fritz Gschnitzer, Mitglied der Heidelberger Akademie der Wissenschaften und des
Deutschen Archédologischen Instituts, war einer der bedeutendsten Althistoriker unse-
rer Zeit. Prigend fiir ihn waren zum einen die griechischen und lateinischen Histori-
ker, die er, jahrelang ans Bett gefesselt, schon als Jugendlicher durcharbeitete und
auch im Alter immer wieder zur Entspannung las, zum anderen die bei aller Enge
von SelbstbewuBtsein und Freiheitswillen gekennzeichneten Verhiltnisse seiner
alpenlidndischen Heimat. Dem frithen Griechenland und namentlich den Volkerschaf-
ten jenseits der grofen politischen Zentren galt daher stets seine besondere Sympa-
thie. Markenzeichen all seiner Arbeiten war der wache Blick fiir das von anderen als
unbeachtlich beiseitegelassene Detail, das er, lange bevor auch andere sich dieses
Materials annahmen, stets kenntnisreich in den sozial- und kulturhistorischen Kon-
text einzuordnen wuflte. Schon seit ldngerem zuriickgezogen lebend, ist Fritz
Gschnitzer nur wenige Wochen vor seinem 80. Geburtstag am 27. November 2008
tiberraschend verstorben.

Andrea Jordens, Heidelberg



MARIO TALAMANCA ¥

Mario Talamanca, scomparso a Roma 1’11 giugno 2009, ¢ stato indubbiamente uno
dei maggiori studiosi italiani di diritto greco fra la seconda meta del XX secolo e
I’inizio del nostro secolo. Dopo essere stato invitato da H.J. Wolff a partecipare al [
Symposion di Storia del diritto greco, tenutosi in Germania nel 1971, dove presento
il primo abbozzo della sua ricerca sul processo attico (che non riusci a pubblicare in
vita), Talamanca partecipo attivamente al II Symposion, tenutosi nel 1974 a
Gargnano del Garda, nei cui Atti fu pubblicato il suo contributo, tuttora
fondamentale, su dikazein e krinein in eta arcaica, cio¢ sui due principali termini che
designano D’attivita degli organi giudicanti nel mondo greco. Negli anni *70 del ‘900
videro cosi la luce i piu importanti lavori di Talamanca nel campo del diritto greco:
dagli articoli sulle orazioni 17 di Lisia, 21 (in tema di arbitrato privato) 36 e 45 di
Demostene, fino all’agile ma penetrante sintesi pubblicata nel 1981 (/I diritto in
Grecia, Bari 1981). Dopo essersi tenuto lontano per circa venticinque anni dai
Symposia, Talamanca riprese a frequentarli assiduamente (Symposion 2003, 2005,
2007), fornendo, nel ruolo di “respondent”, contributi critici molto stimolanti. Anche
se nel frattempo non aveva pubblicato lavori dedicati specificamente a temi
giusgrecistici (pur continuando fino al 1991 a tenere un insegnamento giusgrecistico
presso la Scuola, poi Corso, di perfezionamento della Facolta di Giurisprudenza di
Roma), non aveva smesso di seguire da lontano la produzione dei cultori della
disciplina, come dimostrano sia le recensioni agli Atti dei Symposia, pubblicate sul
Bullettino dell’Istituto di Diritto Romano, sia in particolare il grande articolo
intitolato  G/li studi di diritto greco dall’inizio dell’Ottocento ai nostri giorni
(pubblicato in Scintillae iuris. Scritti in memoria di G. Gorla, 1, Milano, 1994, pp.
889 ss.), dove si dimostrava perfettamente al corrente degli sviluppi recenti e
contemporanei della giusgrecistica.

Volendo esprimere in estrema sintesi una valutazione dell’apporto di Talamanca
agli studi giusgrecistici, si deve partire dal presupposto che Egli guardava sempre al
diritto greco (anzi, ai diritti greci, dato che Talamanca era un convinto assertore
della pluralita dei diritti greci) dall’angolo visuale dello studioso di diritto romano,
consapevole che la grande originalita del diritto tramandato ai posteri da Roma va
identificata con il ruolo interpretativo/creativo dei giuristi, assente in tutti gli altri
diritti dell’antichita, ivi compreso il diritto greco. Il diritto greco ¢ infatti contenuto
essenzialmente nei testi di legge e nei documenti della prassi. La sua interpretazione
avviene essenzialmente attraverso 1’opera dei logografi, autori delle orazioni
giudiziarie attiche. Il tribunale popolare non ¢ in grado di creare un diritto
giurisprudenziale analogo a quello su cui si basa il moderno “common law”. Nelle
orazioni giudiziarie le argomentazioni giuridiche svolgono dunque un ruolo
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secondario rispetto alle argomentazioni retoriche, che tendono con ogni mezzo a
convincere la giuria. Pur partendo da queste premesse, che comportano come
necessaria conseguenza una svalutazione dello studio del diritto greco rispetto allo
studio del diritto romano, Talamanca ha in realta prodotto una serie di studi esegetici
fondamentali aventi ad oggetto le orazioni giudiziarie attiche, e ha cosi grandemente
contribuito a mostrare I’interesse che il diritto greco (attico in particolare) riveste dal
punto di vista della storia e della teoria del diritto europeo.

Alberto Maffi, Milano
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Am 23. Juli 2009 verstarb Raymond Westbrook, W.W. Spencer Professor of Semitic
Languages, Ancient Law, Assyrology an der Johns Hopkins Universitét, Baltimore
MD. Er war der Gelehrte, der — von der Rechtswissenschaft her kommend — zu
den fithrenden Kopfen der Assyrologie zdhlte und in gleicher Weise auch die Gebie-
te des altgriechischen und rémischen Rechts iiberblickte, die er durch wertvolle,
originelle Beitrage bereicherte. Am ,,Symposion“ nahm er 2001, 2003 und 2007 teil;
2009 war er als Teilnehmer vorgesehen.

Westbrooks Lebenslauf war keineswegs geradlinig. Er wurde am 1. Janner 1946
in Southend-on-Sea geboren und verbrachte dort seine Jugend. Schon frith kam er
mit dem Hebrdischen in Kontakt, im Cheder, den er parallel zur Westcliff High-
school besuchte, wo er intensiv Latein und Griechisch lernte. 1965—-1968 studierte er
am Magdalen College in Oxford Rechtswissenschaft mit dem Abschluss eines B.A.
in Law. David Daube wies ihm in Oxford die Richtung in die antiken Rechte, God-
frey Rolles Driver in den Alten Orient. 1970 erwarb er den Grad des LL.M. an der
Hebréischen Universitét in Jerusalem, 1982 den Ph.D.-Grad in Yale mit der Schrift
,,Old Babylonian Marriage Law*. Neben seiner wissenschaftlichen Arbeit war er ab
1976 zugelassen zur Bar of England and Wales, kurz als Barrister praktisch tatig,
zwei Jahre lang, 1977-1979, lehrte er auch an der Inns of Court School of Law,
worauf er fiir vier Jahre als Direktor in die Abteilung fiir Englische Ubersetzung am
Europédischen Rechnungshof nach Luxemburg wechselte (1979-1983).

1983 wagte Westbrook den Sprung in den akademischen Beruf, zunichst als
Lektor an der Hebrdischen Universitit, wo er bis 1987 je eine halbe Stelle an der
Juristischen Fakultdt und im Department fiir Biblische Studien bekleidete. Nach
einem Sabbatical an der Johns Hopkins Universitdt wurde ihm dort 1988 eine Stelle
als Assistant Professor angeboten. Johns Hopkins wurde schlielich seine akademi-
sche Heimat.

Zu Westbrooks wissenschaftlichem (Euvre zdhlen neun Biicher, vier als (Mit-)
Autor verfasst, fiinf (mit-)herausgegeben', ca. 80 Aufsitze und zehn Rezensionen,

Monographien: Studies in Biblical and Cuneiform Law, Cahiers de la Revue Biblique,
Nr. 26, Paris 1988; Old Babylonian Marriage Law, Archiv fiir Orientforschung, Beiheft
Nr. 23, Horn 1988; Property and the Family in Biblical Law, Journal for the Study of the
Old Testament Supplement Series, Nr. 113, Sheffield 1991; Everyday Law in Biblical Is-
rael: an Introduction (Textbuch, gem. mit B. Wells), Louisville, Kentucky, 2009. He-
rausgeberschaft: Amarna Diplomacy: The Beginnings of International Relations (mit R.
Cohen), Baltimore 2000; Security for Debt in Ancient Near Eastern Law (mit R. Jas-
now), Leiden 2001; A History of Ancient Near Eastern Law. Handbuch der Orientalistik
72, Leiden 2003; Women and Property in Ancient Near Eastern and Mediterranean So-
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davon zwei im Umfang von Aufsitzen.” Jenes Werk, welches vielleicht die grofite
Wirkung entfalten wird, diirfte das zweibdndige, 1.200 Seiten starke, von Westbrook
allein herausgegebene Handbuch ,History of Ancient Near Eastern Law* sein. Es
gibt den Juristen, die manchmal noch naiv von ,,dem* Altorientalischen oder ,,Keil-
schrift“-Recht sprechen, das Werkzeug in die Hand, die Rechtsordnungen der ver-
schiedenen Epochen und Schriftkulturen zu unterscheiden. Anhand eines vom Her-
ausgeber dem Autorenteam vorgegebenen und strikt durchgehaltenen Themenkata-
logs findet auch der jener Sprachen unkundige Benutzer in jedem Abschnitt die
relevanten Antworten auf seine Fragen.

Das Handbuch ist eben jetzt hoch willkommen, da der Einfluss des Vorderen
Orients auf das archaische griechische Recht immer mehr Beachtung findet. Die im
vorigen Jahrhundert eingetretene ,Sprachenbarriere’ hat auch den Blick der Juristen
verengt. Westbrook hat fiir die Rechtswissenschaft an dem Briickenschlag Pionier-
arbeit geleistet’. Sein letzter grofer Vortrag, im Jinner 2009 an der Brown Universi-
tit, Providence RI, gehalten, ist postum in der Savigny-Zeitschrift erschienen®. Als
Verméchtnis aus seinen weit verzweigten Studien gibt er den Rat, in der Erfor-
schung der alten Rechte von der Idee des Evolutionismus Abschied zu nehmen. Die
wesentlichen Entwicklungsschritte ldgen weit vor den é&ltesten uns erhaltenen
Schriftzeugnissen. Seit dem dritten vorchristlichen Jahrtausend bis in die hellenisti-
sche Zeit seien im Alten Orient nur Nuancen einer Rechtsentwicklung festzustellen.
Erst die griechische Philosophie habe eine Wende gebracht.

Sein Lebenswerk zu vollenden war ihm nicht gegdnnt. Er hat in seinen letzten
knappen drei Jahren, das Ende des Lebens stets vor Augen, noch eine reiche wissen-
schaftliche Ernte eingebracht, Freundschaften gepflegt, sich seiner Familie gewid-
met.

Gerhard Thiir, Wien

cieties (mit D. Lyons), Washington DC: Center for Hellenic Studies, 2005 electronic
publication: www.chs.harvard.edu/publications.sec; Isaiah’s Vision of Peace in Biblical
and Modern International Relations: Swords into Plowshares (mit R. Cohen), New York
2008.

2 S. die Auswahl von R. Westbrooks Aufsitzen, hg. von B. Wells/F.R. Magdalene, Law
from the Tigris to the Tiber. The Writings of Raymond Westbrook I, The Shared Traditi-
on. II, Cuneiform and Biblical Sources, Eisenbraun 2009.

? The Trial Scene in the Iliad, Harvard Studies in Classical Philology 94 (1991) 53-76;
Penelope’s Dowry and Odysseus’ Kingship, in: Symposion 2001, hg. v. R-W. Walla-
ce/M. Gagarin, Wien 2005, 3-23; Drakon’s Homicide Law, in: Symposion 2007; hg. v.
E. Harris/G. Thiir, Wien 2008, 3—16.

4 The Early History of Law: A Theoretical Essay, ZSStRom 127 (2010) 1-13. (S. auch
einen ausfithrlichen Nachruf im selben Band, S. 667-660.)
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Douglas MacDowell was born in London on 8 March 1931, and educated in Classics
at Highgate School and at Balliol College Oxford, where he graduated with a double
first (Mods 1952, Greats 1954). He worked for a few years initially as a
schoolteacher, but took up his first University post at Manchester (where he was
successively Assistant Lecturer, Lecturer, Senior Lecturer, and then Reader, all in
the space of 1958-1971), before being appointed at the unusually young age of forty
as Professor of Greek at Glasgow, a post which he held for thirty years until
retirement (1971-2001). Despite increasing ill-health, which made it impossible for
him to travel to the 2009 Symposion, he remained active as a scholar throughout his
retirement until shortly before his death on January 16, 2010.

MacDowell’s scholarly output is perhaps best seen as comprising three
separable strands: Attic oratory, Aristophanic comedy, and Athenian law. These
strands were, however, often interconnected. It is notable for instance that his first
major work on comedy was an edition and commentary on Aristophanes’ Wasps
(OUP 1971), a play which is best known for its extended parodies of lawcourt
procedure, though his subsequent book on Aristophanes and Athens (OUP 1995)
dealt equally with all the extant plays.

Perhaps the highlight of his work on the Athenian orators was his three
substantial commentaries on particular speeches, beginning with an early study of
Andokides’ speech On the Mysteries (Andok. 1, OUP 1962), and followed somewhat
later by two magisterial volumes on Demosthenes’ Against Meidias (Dem. 21, OUP
1990) and on the same orator’s On the False Embassy (Dem. 21, OUP 2000). Each of
these displays to powerful effect his grasp of the language of the Greek text, and his
ability to use this to disentangle the nuances of the argument, as well as his
comprehensive knowledge of previous scholarship particularly on legal problems. The
two Demosthenes commentaries are notable also for the inclusion of a facing translation
that is linguistically graceful while remaining close enough to the text to serve as an
exegetical tool; his wider work as a translator included two contributions to the
University of Texas Press’s Oratory of Classical Greece series (the four speeches of
Andokides alongside Gagarin’s Antiphon in 1998, and Demosthenes 27-38 as a free-
standing volume in 2004). There were also article-length studies: two of his Symposion
papers were on the authenticity of Demosthenes 29 as a source of information about
Athenian law (Symp. 1985), and a reading of Lysias 9, which he entitled “The case of
the rude soldier” (Symp. 1993). But Demosthenes was perhaps the one of the orators
that most interested him, and it is fitting that his final book, which he lived just long
enough to see, was a general study of Demosthenes the Orator (OUP 2009), in which
the latter’s career and all the speeches were covered systematically.
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Of most interest to readers of this volume, however, will be MacDowell’s work on
Athenian law. Following the death of A. R. W. Harrison,' he remained the leading (and
for many years the only) UK scholar working in this field. Notable among his books are
the early volume on Athenian Homicide Law in the Age of the Orators (Manchester
Univ. Press 1963), which for all its brevity remains the starting-point for all aspects of
this area of law, and his handbook on The Law of Classical Athens (Thames & Hudson
1978), which is by some way the most readable broad survey of the field. His wider
interest in the legal history of the Greek poleis led him to produce an adventurous if
perhaps not wholly successful volume on Spartan Law (Edinburgh University Press,
1986). There were also many articles. He attended his first meeting of the Symposion
for ancient Greek and Hellenistic law in 1982, and was regularly invited thereafter,
though there were a few years especially in the second half of the 1990s when he turned
down these invitations because he was at that time working primarily on Aristophanes.
In total, he contributed papers to seven of the Symposion volumes (1982, 1985, 1990,
1993, 2001, 2003, 2007). Several of these, as noted above, dealt with the interpretation
of particular texts and the legal problems resulting from them, which was one of his
greatest strengths, as somebody whose perspective was primarily that of a philologist
rather than a jurist. But he was also highly skilled at collecting, sifting and unpicking
the disparate evidence for overlapping legal statutes in particular areas of law or legal
procedure, as evidenced by his papers on “Athenian laws about choruses” (Symp.
1982), or “Mining cases in Athenian law” (Symp. 2003), or “The Athenian procedure of
dokimasia of orators” (Symp. 2001).

MacDowell received many academic honours, most notably election as Fellow
of the British Academy in 1993.

Stephen C. Todd, Manchester

' It is perhaps worth noting here the editorial work which MacDowell undertook in

preparing the posthumous second volume of Harrison’s Law of Athens (OUP 1971) for
publication following the latter’s death in 1969: it is typical of MacDowell’s generosity
that the book was published under Harrison’s name alone.
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1.78

Epiktet
Diatribai

1.19.26-28

Fr. Gr. Hist.
26 F (Konon)

38

70 F (Ephorus)

149

324 F (Androtion)

38

Hell. Oxyrh.

11.2-4

Herodot

1.59-64
1594

93*, 104,
108

104%
362]5]
4-5

7830

7830

78, 100°
359] 15

409
409
409
409"
406
409
409"
412%
409
410
409
410*
413
413
414%
412%

357”7

432-433

358]03

154,161%,
162%,162%

410"

413%

405
406



1.612-632
1.127.3
11735
3.82.2
3.1542
3.160.2
5.74-76
5.75
5922
6.38.2
6.86
6.110
7.104
7.219.1
8.26.1

Homer
llias
18.507-508

Hypereides
Gegen Athenogenes
passim
13
17
22
25
28
Gegen Euxenippos
7-8
fr.
12.17

Isaios
5.26.1
8.32
952

Isokrates
122
4.157
7.39-41
15.129
17

17.1
17.7
1775
17.8.8
179

Quellenregister
406 17.9.10
186 17.18
232% 17.18.3
41172 17.38.2
186 17454
186 17455
407 17.50.2
408 17.56.5
405 1833
186 20.10
358! 21.2-3
410,413 2134
409 ep.
186 1.2-7
186
Lykurg
124-126
117 Lysias
1.19.1
3274
6.24
118 9
123 10
123 10.1
123 10.31
123 12313
123 13.10
13.27.7
405 14
15
369 15.6
16
369]99
6% 16.8
369" 16.8.2
169
357%,362"! 16.12-18
2337 16.13
109 16.14
412,412% 19.36-37
10,361, 20.19.2
361 21.1
361'* 24
3712]]
3692 25
369200, 37124
361 142

453

369200, 3712]]
361 142
369200, 3712]]
369200, 3712]]
361 142
369200, 3712]]
361 142

361 142

369]99

110
362,362
369200, 3712]]

4157

405

369'%
369'%

23265 233™
2043

95%

78

7723

369'%
76'5,93%
369'%

77

77

104%

74*, 75", 80,
90,917,992,
103%,103%
75',103*
369'%

867, 100",
101

917

74% 77%
8762

10%

36920, 3712!
7723

74, 76",
762,917
74% 75",
76,9178,



454

25.14
26

26.6
269

26.10
26.16
26.16-20
26.21-24
28.34

31

31.1-2
31.5-7
31.8-13
319
31.15
31.20-21
31.33-34
325
329
32.133
32.20.1

3224
fr. Eryximachos

Menander
fr.581 KZ.8

Michael von Ephesos
Zu Arist. Eth. 5.67

Nepos
Epaminondas

7

7.3-85
Iphikrates

33
Thimotheus

3

34

Quellenregister

95%,103*,
103%

1032

74% 75",
76'5,76',
76%,80,9178,
103*,104
803

85%, 9282,
95%,100,
103, 106*,
108

104%

814!

95%

949

95%

74*, 75", 80,
87,917, 992,
103%

8763

8764

9176

917
917,917
917

9388

362147

7723

362148 371208
36214,
36920, 37121
7723

917

814]

358]07

413
414

412%

412%
412

Pausanias
9.14.5-7

Plato Comicus

fr. 166 K
fr. 167K

Platon
Apologie
26b
29c¢c-d
30¢c
3lc-e
32a-c
32d
33a
35¢
36¢
38a
38¢c
38d
Briefe
7.324b
7.350¢
Kriton
40a-c
41d
45d
47a-48a
50c-51c¢
51e3-4
52d
52d5
52¢
53b
Gesetze
691e-692b
844d
846b
855¢

857a
871e
878c
914e
936d
954b
Republik
563d
557e

414

9386
9386

112
111
111
110
111
110
114
114
114
114
69]0
110

11
367]83

114
114
114
110
111
113
113
113
110
110

4082, 408"
363]53
363]53
233,2337,
244

362]53

69]0

363]53
69]0, 362]53
362]53
362]53

109
109
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Theaetet Polyainos
160 4" Strategemata
3929 412%
Plautus Polybios
Miles gloriosus 1.19.7 187
727-729 230 1.67.7 187
1.88.8 187
Plutarch 4.534-8 186
Alkibiades 4.54.6 179%
20.2-3 410 4578 187
224 6% 5.25.26ft. 426*
Aristides 8.37.2 187
52 410 10.46.4-5 178%
Demetrios 18.1.13 187
104 421 18.44.6 187
46.2 421 22.154-5 172
Lucullus
12.1.1-3 223° Solon (Ruschenbusch)
Moralia F 56 (32),p. 90-91 17
194a-c 414
540d-e 414 Sopohokles
556d 358! Antigone
785a 6™ 7-8 407
799e-f 414 60 407
817f 414 453-457 109
849 6! 506 407
Nikias 668-676 407
143 410 1056 407
Pelopidas 1169 407
23.1 413
24 414 Stobaios
242 413 Anthologium
25 414 3.1.94 357%
25.1 413 32821 358104
254 414 4220 362"
26-33 406
28.1 414 Strabon
Perikles 104.18 154,161%,
36.2-3 8% 162%
Solon 104.22 154,162%
2.6 107 12.8.11.1-6 227%
8.1-2 406 12.8.11.10-19 226-227%
14.5-15.1 406 12.8.11.19 229%
213 57 12.8.11.32 2236
22 7178 14.37 258%
232 516
fr. 33 West 406 Sueton
Themistokles Augustus

2.6 5% 47 223
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Tiberius
37.17

Tacitus

Annales
2.64.3-67
2.67
3.384-5
455
4.5.47-48
4362

Thales
103 DK

Theophrast
Charakteres
18.5

De eligendis magistratibus

101-105
Nomoi

fr. 21 Szegedy-Maszak

fr.650 F

Thukydides
195
1.116.1
1.142 4
2.46.1
2.57.1
3.19.1
3.37
345
3772
4413
4.65
4.74.3-4
491
4.118.7
523
584
5.10.7
5.143
6.15
6.33-34
6.38
6.46.5-50.1
6.53
6.60-61
6.724-73.1

2241

225%
2257
226
226
226
2241

371209

36920]
876]

362]52
362]52

406
410
187
82
187
6022
109
109
187
187
411
110
413
187
187
408
408
187
406
407°
407°
410
406
406
411

Quellenregister

Valerius Maximus

Velleius Paterculus

7132
7.27
743.1
747
748
749
7.50
8.68.1

6,9 ext.

2.129.1

Xenophon
Anabasis

1.7.2
1.7.13
215

Apologie

1-9
22
33

Hellenica

1.1.16-18
1.1.27
1.3.13
15.1
1.5.10-14
1.6.1-6
1.64
1.6.5
1.6.26-34
1.6.29
1.6.35
1.7.1-2
1.7.3-4
1.7.5-7
1.7.6
1.7.8-9
1.7.9-35
1.7.12
2.1.6
2.1.7
2.1.7-28
2.1.27-32
32.6-7
4321
6.2.15

187,187°
53°
411
411
411
411
411
109

62]

225%

187
187
187

114
114
114

409
407°
407°
409
409
409
409
409
409
410
412
410
412
412
111
412
412
109
409
409
409
410™
408"
408
187



6.4.12
6.4.28-32
6.4.33-35
6522
6.5.22-25
7.1.1-14
7.146
73.1-12
75.18
Kyropddie
3348
6.1.25
752
Lakedaimonier
8.3-4
135
157

413
406
406
414
414
410™
406
406°
414

187
187
187

408
408
408

Lexica Segueriana, Lexeis Rhetorikai

(Bekker)
235.11-15
303

Harpokration
S.V. 680K TOG
s.v. advvartot
s.v. Béoavog
s.v. Bacovicog
s.v. dtexkmdmwvice
s.v. SoktuacBeic
S.V. ETOKTPOKEANG
S.v. émloy v

Digesta
1.1.6.1
9221
92275
11.7.8 pr.
11.7.39
18.1.6 pr. (Pomp)

FIRA
1.60

8246 8759
188

84
84,85
84

84

84
84, 84%
84

84

Quellenregister

Memorabilia

129
1.2.9-12
1.2.35
1.2.40-46
2.2.13

4.8.6-10

Poroi

4.19
4.49

Ps.-Xenophon
Ath. Pol.

1.2 Lexika

1.3
1.8-9
34

S.v. dpedpog

S.V. ToAvaipetog

Hesych

s.v. éyyutpilev
s.v. épeve: €pedva
s.v. é¢pedoopev: {ntn-

Goplev

Pollux

8.44-45
8.85-86

8.86

2 Romisches Recht

380%
369]95
369]95
257%
257%
247"

277',293

11.46
II1.46bis
M1.58 Z. 18-24

I1.104
MI.159

Gai Institutiones

1.55
229

457

115

112
104,108
109
89%,102,
108

114

6229
6229

410%
109
82%,102"

84
84

4]]
177%
177%

8350 8759
84°',89,89%,
102, 102%,
108

8969

219,220
219
282%7,285%,
29414

2924

401

1,15
247"
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2.123-132 2° Nomos Rhodion nautikos
49.171 369! 14 3732
4.69-74 38

Zwolf-Tafelgesetz

8.19 (=Coll. 10.7.11)  369"°

3 Altorientalische Quellen

Codex Eschnunna §126 368,368,
§36 377,378* 369,377,
§37 377,378* 3773,378,

381
Codex Hammurabi
§1 378 Codex Lipit-Eschtar
§2 378 §17 378
§23 378°
§120 368,369, Exodus
377,377%, 22.6-8 368, 368-
378,378, 3692, 369
381 22.8 359

§124 368,368,
377,377°, Strassmaier, ZA 3 (1888)
378,381 150 Nr. 13 Z.8-10 379

§125 378*

4 Inschriften

Ager, Interstate Arbitrations 1928, 135 261%
12710 175% 1977, 85 2619
1980, 150 247
Agora 1998, 435 247
I 2004, 280 256%
7471 37,38
XVvI Audollent, Defixionum Tabellae
56A a-b Z. 34-36 194° 42 316%
3337.21-23 236 135 316Y
187 306%
Altertiimer v. Hierapolis 237 306%
278 267" 248 306%
250 306%
Aneziri 252 306%,316%
Dlla 4326 253 306%,316%
D14 4326 286 306%
Année Epigraphique Bengtson, Staatsvertrige
1920, 107 256% 11134 178%
1920, 107 Z.1 248 11 147A6-B6 1757, 175%

1920, 107 Z. 3-8 248 1216 2.9-10 174*
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216 7. 15 173% 3.5-9 130, 135
111 569 1697, 1717 321 140%
347-51 140%
Bléansdorf, Defixiones (2009) 3.49-50 131,134
Nr.2 310,331 3.55 140%
Nr. 4 310,319 4.6-7 131,134
Nr.7 317 4.8 140%
Nr.8 310 432 155%
Nr.9 310,317 5.28-34 134
Nr. 11 318 531 149
Nr. 12 310,318 543-44 135
Nr. 16 310,317, 544 137
331'% 5.52-53 140%
Nr.16Z.3 322% 6.29-31 138
Nr. 17 317,331 6.54 135
Nr. 18 332!% 6.54-55 137
7.40-47 134
Blinsdorf, Fons (2009) 7.45-47 138
Nr.7 317%,3197 8.1-2 155%
8.40-47 149
CG(=ICIV 72 8.55 138, 138%
13-14 134-135 921 135
14 134,134 9.23-24 138
1.6 134,149 9.24-40 133,141,
1.8 134,134 149-150
1.11-12 135™,136 9.30 133
1.12 135 9.38-40 130
1.12-14 131,135 9.43-54 132-133, 142
1.14 135, 140% 9.50 133
1.15-18 13219, 140% 9.53-54 132%,135
1.18-24 136,137,141 10.21-22 137
1.20-21 140% 10.25-32 133,142
121 133, 133" 10.34-35 160
124 135 10.34-40 150
1.28-29 134,134 11.10-14 160
1.35-36 13416 11.14-17 138, 138%,
1.37-41 133" 139,148
1.39 135 11.18-24 132
1.41-42 140, 140 11.26-28 149
1.49-50 137 11.26-31 128,132,
22-4 135 134-135,
2.2-10 131 140-144,
2.11-16 131 148-150
2.16-20 133 11.30-31 136, 148
2.20 140% 11.46-55 135-136, 149
2.28-29 140* 12.6-19 138
233 140%
2.36-45 130, 1344, Chaniotis, Vertrige zwischen kretischen
149 Poleis in hellenistischer Zeit

3.1 135 117Z.14-16 1717
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18 Z.36-38
277Z.53-54
28 Z.47-52
28 Z.47-53
28 Z.58-59
28 Z.58-71

28 Z.58-74
28 Z.68-69
28 Z.70-71
28Z.71-74
28 Z.64-65
28 Z.70-71
40b7Z.16-21
4372.7
50Z.18
60B Z.7-8
60B Z.8

61 Kopie A Z.35
61 Kopie A Z.37-38

637Z.11
667Z.14-16
69

69B Z. 19
69C

71

CID
1.9C
19D Z.17-22
I.10
Iv.i1

IV.157

CIG
71
82
2691 ¢c,d, e
3113

ClLJud
752

CIL
i

191Z7.5-6
\Z4

2310

Quellenregister

169
169
173"
189
170
169*, 169-
170
189
170
189
170
169
182%
175%
164
1787
177
176%*
177%
1715177
173"
175%
161
169
175%
1814

206%

198%
198%,214
198, 198",
198-199',
214

195"

3242
53-66,67-71
159!

251%

256%

260

247

2716
3636
4530
4553
4881
4975
4983
4996
5001
5014
13104 Z. 10-13

1746
4811
X1
690
1464
X
644
790
1020
1106
3031

Costabile, Minima (1998)

col. Il Z. 6-7

2473
2473
2473
2473
253%
253%
253%
253%
253%
253%
258

247
247

247
247

247
261
261
261
261

318

DTA (= IG I 3, ed. R. Wiinsch)

55

89A Z.5-7
89B

89B Z.1-2
94

98

100

109

DTM

== 3N L W=

A\ =

Dunant, MH 35 (1978)
p.241-2447.1-9

318"
316%

320

319

312
312%,315%
312%

314

317,331
317,331
317
310%,331"
332]26

317

318

318

343-344



Quellenregister 461

van Effenterre, BCH 70 (1946)

2 152-153°
FD
116
133 252%
FiE
Jiig
10 230
11 230
12 230
13 230
14 230
15 230
16 230

Fouilles d’Amyzon

28 201,209,
214
Gager, Curse Tablets
17 3187
177.3 318
80 316%

Gauthier — Hatzopoulos, La loi

gymnasiarchique
B Z.101-104 2047

GHI
30BZ.4 406°
30B Z.8-9 406°

GIBM
6¢col. 2 324

IAph 2007
11.32 250"
11.103 250"
11.512 250", 262%
12.32 262%
12.107 262%
12211 250", 262%,

263%
12.321 262%
12.411 250", 262%,
263,263%

12.508 250", 262%
12.527 262%

12.631 262%

12.803 252%
12.805 250", 262%,
267"
12.1106 262%
12.1107 2747
12.1108 263,263%
12.1113 262%
12.1205 268%
12.1205 Z. 6-13 260, 262
13.2 262%
13.112 253, 2554,
262%
13.112Z. 1 253%
13.604 262%
13.681 262%
15.208 262%
15.214 272!
15.246 262%
TAssos
74 251%
IByzantion
Selymbria 3 205"

IC (= Inscriptiones Creticae, ed. M.

Guarducci)
Iv52 153"
Iv53 165%
Ivi2 165%
I viii 4b 161%
IviiidbZ. 12 155'8
I viii 6 153"
Iviii 9 175-176,
175%
Iviii 13 178%
lix 1 173'8,179%,
214
lix 1 Z.49-70 186
lix 1Z.144-151 155"
lix ICZ.132 178%
lix 1D Z. 128 178%
Iix 1D Z.128-131 211%
Ix2 206
1x27.2 153°
I1x27.3 155'8
I1x27.8 143-144,
155'8
Ixvil 1692, 1717
Ixvi2 165%
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Ixvi5

Ixvi5Z.38
Ixvil5

Ixvii 2

I xviii 8

I xviii 9

Ixix 3Aa
Imil
IIiii1Z.8-10
1T iii 2

1Iiii 4B

111 4C
IIv1Z.6-7
IIv3Z.3
IIvoZ.11-14
Iv17
Ix27Z.24-26
Ixii3Z.2-3
IxiillZ. 4
Il xii 14aZ.5
II xii 16AbZ.2-3
1I xii 20
IIii3CZ. 10
I iii 4

Mlii4 7.5
IIiv 1B
Mliv2

Iliv3

IIiv 4
liv4Z.47-53
Iiv4Z.58-74
Iiv4Z.70-71
mliv7

IIvi9

I vi 10
IvV42z.3

IV 8a-f

IV 8i

IV 9a-m

IV 10z

IV 13

IV 13g-hZ.2
IV 13g-i

IV 14p-gZ.2
IV21Z.5-6
IV21Z.6
v 22

Quellenregister

171, 177%,
177%

174*

165%

215

1532

177
160, 1657
1532

176

1532

165%

165%

155"

144%

1614
1532, 165%
176

144

143%

155"

155%

165

1716

169, 1697,
169, 1817
1773

165>

165°

165°

165°

189

189

189
165°',211%,
215
165%,165%
165%,165%
139

1357

139

142

1357

155"

139*

160*

139

140*

132°

1328

IV30Z.4

IV 41
IV4127Z.6-16
IVva1272.7-17
IV4127.9-14
IV4a127.12
IV4137Z.7-16
IV41372.7-17
IV4137Z.16
IV41472.2
IV4147.16-18
IV4147.18
IV4157.1-3
IV41572.7-11
IV4157Z.9-10
IV4157.11
IV42BZ.2-3
IV42B Z.3-9
IV42B Z.6-14
IV42BZ.11-14
IV43BaZ.1-3
IV 45B

IV 46A Z.9-10
IV46B Z.1-5
IV477.16-26
IV4772.22
IV 48

IV 51
IVs51Z.1
IVs1Z.11
IV53A7Z.2-3
IV63Z.4
IV647Z.4

IV 72
IVTIS5AZ. 1
IVTISAZ.7
IV75CZ.9
IV 75D
IV75D Z.2-3
IV76B Z.2-3
IV76B Z.5-7
IV7IBZ.11
IV 78
IVI8Z.1
IV78Z.4
IV782Z.7-8
IV792Z2.7-12
IV79Z.12-16
IV79Z.15

138
174
141

359
140*
131,134
359,366
360
372,372
174*
135"
135
130°
132,135
135
140%
137%
131

142
138,142
155'
130-131,
155%
140%
133, 140%
130
140%
140%
139
130°
140%
138%
13219, 140
139*
s.CG
140*
140%
140%
215
140*
134

130

130
163*
1531
138
155"
155
155"
138%
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IV 80 161,201%, 19 25-26,28,
215 31,33,35-
IV 80Z.7-8 139 40,42, 47-49
IV 80 Z.9-12 161+ 21 26
IV 81 139-140 22 26
IV81Z.4-5 140* 28au.b 27,34
IV 817Z.10 140* 287.21-26 35
IV 827Z.9-10 137 30 27,38%,39
v 87 201%,215 31Z.24 187%
IV89Z.7 138% 41 334
IV 90A Z. 4-5 140* 45 34
IV93Z.6 140* 70 60%
IV 98 138% 71 60%
IV1012Z.2 135% 72 602
IV 102 Z.3 140* 95 334
IV 106 Z.5-6 13415 99 60%°
IV 144 1383 137Z.47 334
IV 144 Z.9-10 155% 138 23-45,47-51
IV 145 161 175 38%
IV 162 206% 237 27
IV1622Z. 1-4 164% 250 26,28,36
IV 165 1814
IV 168 153" IEphesos
IV 174 169> 4 210%
IV 181 (Chan.43)Z.7 164% 47.39-41 200%
IV 184 (Chan. 69) 161 27 2502
IV 184 7Z.11-13 1614 28 2502
IV 197 171°,185- 29 252%
186 30 2502
IV 197 Z. 17-27 189 31 252%
IV 298 166 32 2502
33 2502
ID 34 2502
IV 502 2017,214 35 2502
IV.503 Z.33-38 196" 1655 255%
IV.503 Z. 42-43 196" 2217D 255%
IV.509 201%7,206%, 2218B 255%
214 2222A 255%
VI1.2531 3685 2266 265
22667Z.11-14 2657
L.diCos ED 2266A Z.8-10 2657
827.17 368188 2299 2579
857.6 368188 2299B 259
178 210% 2446 255%
215 3688 2468 257%
3276 257%
IEleusis (ed. K. Clinton) 3829 261°
7 26,28-30 4117Z.6-8 2657

13 26,28,43
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IErythrai u. Klazomenai

1

247.3-4
24 7.24-25
297.3
297.16-17

IFayum
12

IG

IS
4b 24 u.27
5
6

32
33
37 Z.46-49
46a 5
58 7.24
78au.b
79
82 7.26-30
231
232
250
251
253
258
386
391
1453

11
570

IP
111 Z.40-41
244
3347.31-35
478
1013
1126
1140 Z. 13-15
1147 7Z.9-11
1172
1183 7.27-30
1183 Z.28-29
11857.4-5
1186 Z.26-27
1187 Z.16-18

Quellenregister

211%,215
407"
407"
407"
407"

16°

396]
26,28,43
25-26, 28,
31,33,35-36
27,38%,39
26

187

396]

187"

27

3344

36
26,28-29
30,30*
30

26

6124
53-71

28

34

43

53-66,67-71

235"
196"
36
421"
27,43,230%
32
592
592
53-71
5g14
69!
592
592
602

1188 Z.29-30
1191
1204 Z.11-12
1214 Z.26-28
1241
1363
1368 Z.35-37
1540
1604
1612
16397Z.31-36
1678
2492 7.24-27
249772.4-9
2498 Z.7-9
2499 Z.37-39
2566
3214
13211
13217
13218
13219
13221
13222
13227
i
157
v
40
41
v.r»
717.1-2
vl
235
317272.23-35
IX.I?
573
IX.14
798 2.113-122
IX2
1099b
X12
153
15372.18-19
XI5
610
824
XI116.1
117Z.44-48

602
334
602
592
60
385
§34
334
81%
81%
§34
813
602!
60
602!
602!
254*
70
257%
257%
257%
257%
257%
257%
257%

28

251
251

419°

195°
207%

210%
206%
430”7

196
196"

196, 196"
426%

347



XI11.7
p-1
p.1Z.9-13
62 7.40-45
67
677.26
67B
67B Z.24-29
68
687Z.15
69
697Z.14
69 Z.26-32
515

5157.128-129
XI1.8

265
XI11.9

90
XII Suppl.

348

364 7.14-20
3647.18

X1v
645 7.122-128
645 7. 154-168

IG Louvre Bernand
4

IGR
1
1263 Z. 18-24

v
144

145
1457.12
1457.12-15
146

146 2.21
146 Z.24
146 Z.24-25
146 Z.25
146 Z.26
1682

Quellenregister

IHibis
341-342 47.18-24
346
214
368" IHierapolis
368, 372217 69
210% 204
207* 209
368]87
3688 IIlion
368" 5
3688 25
207*
237 IKnidos
236 149
255% IKyzikos

248

195,215

ILampsakos
197,197%, 9
211%,215 97.24-26
236 97.30-35
243

ILaodikeia am Lykos
215 111
201%,215

IMagnesia

46Z.10-12

439

IMT Skam/NebTaeler

282%7,285%,
29414

2232,224",
226%
223%,226%
226%

226
223%,223%,
227-229
246

246

246

234

246°

431%°

1827.101-104

IMylasa
208
476
801

I0ropos
277

I0SPE
IZ
401 Z.33-35

IPArk
8
17
177.109-110
177.109-111

465

282%7,285%,
294!

2619
2614
2619

195
406°

368]85

257%

204,208
205
205%

251%

186

234%

196"
257%
196"

195°

174%

177%
367
367]79
367



466 Quellenregister

17B Z.102-103 69" 226 2677
228 2543
IPessinous 229 250'¢
153 2543 232 251%,254%
234 250", 254%,
IPhilae 255,273
11.166 439 235 250',252,
254%2,256
IProse 241 250'¢,255%
27 439 243 2506, 254%
577.18-24 282% 285, 244 2506, 2543
2941 245 250", 256
62 439 246 2543%
ISardes 250 250,254
VII.1.1 363-367, 256%
370,372 251 2543%
VII.1.I1col. IZ.1-12 365" 252 2506, 2543
VIL.1.1 col. 11 Z. 12-18 366'7 255 250", 254
255%,256%
IScythiae Minoris 257 250', 254
1.2 2013, 209%, 255%,256%
215 258 250", 254
254%,256%
ISinope 259 257
136 2543 260 250", 254
160 251% 257,257
261 257
ISmyrna 284 254%
190 250', 254 298 251%,254%
261 300 250", 254
191 2506, 2543 255%
194 255% 322 2506, 2543
195 2506, 2543 325 2506, 2543
196 250", 254 332 2506, 2543
256,267 337 250", 254
198 250, 254%, 255%,256%
255% 341 2543
201 262 356 2543
202 2506, 2543 496 255%
210 258-259, 502 2677
265,273
211 264-265 IvO
212 262 22 159%
214 250254
256-258 IvP
219 256 11.359 237%
2197.7-9 2564
220 250,250, Jeffery — Morpurgo-Davies, Kadmos 9
253-254, (1970)

254%,256% 118 156*



Quellenregister

JIWE
11.360 251%

Jordan, NGCT,GRBS 41 (2000)
14 312%

Jordan, SGD, GRBS 26 (1985)

58 310%,312%
60 323%,341-
342

91 3187

917.3 318
Kerameikos

II1.A13 2543

I1.A14 2543
Knidos

258 3688

Koerner, Inschriftliche Gesetzestexte
der friihen griechischen Poleis

21 53!

84 203%

877Z.1-2 1537

88Z.1-3 153*

90 151

91 152-153¢,
158

947.2 153°,206%

107Z.11-14 1624

113 139%

129B Z. 8-9 174*

149%* 215

1537.1 153"

161%* 201%,215

175 1345

Labarre, Cités de Lesbos

52 424*

54 4247
Lambert, Phratries

T57.13-17 60%
Laum, Stiftungen

1Z.113-122 206%

297Z.11-15 202%

66 Z.30-35 205%

LSAM (Sokolowski, Lois Sacrées de
I’Asie Mineure)

87.24-26 205
8 Z.30-35 205%
45 198%,215

LSCG (Sokolowski Lois Sacrées des
cités grecques)

517.35-37 834

537.31-36 834

91 195%,215
LSCG Suppl.

35 195°

53 200%

Magnetto, Arbitrati interstatali

43 175%
72 7.47-53 189
72 7.58-74 189
727.70-71 189
Ma, Antiochos II1
ED4 426%
ED4 Z. 44-46 427%
ED9 427%
ED10 4274
ED23 428%
ED24 428%
ED37 Z.26-28 427%
MAMA
\%)
325 251%
McCabe
Milet
511,7Z.1 251%

Migeotte, L’emprunt publique

13 207%

44 7.14-19 346

49 7.24-29 207*
50Z.26-32 207%

67 Z.44-48 347

97 215

97 Z.37-43 195%,208%

467



468

Milet
1.3
47 7.37-43
1347.22-28
140A
140B
140C
140C Z. 59-65
147
147 7.37-43
Vi2
565
570
613

Mitsos, Arch. Eph. 1965

p.1327.23

195°

268%
207"
207"

207

2084

215
195%,207%

260"

264
266

59%

Nomima (ed. H. van Effenterre — F.

Ruzé)
1
1

772.9-12

10
12AZ.1-2
12BZ.1-3
14

16Z.1

16 Z.7-8
17d-f

22

267.2-3
287Z.6-7
30Z2.7-12
30Z.12-16
46

4772.1-3

48 Z.144-151
541IB Z.32

5411 B Z.40-42

64

74
81
97
107Z.11-14

155"
155"
161,201%,
215

161

144

1537

153*
143%
153"
155"
155%
156, 156*
155%
155"
155*
155"
155"
155'
155"
155"
1612
152-153¢,
158

147
147,151
201%,215
1614

Quellenregister

11

10
11
15
45
46
69
80Z.2

OGIS

103
218
233
245
325
338 Z.26-30
483

483 col.I Z.29-35

483 col.I1 Z.90-101

669 Z.18-24

144

139%

144

1345

215

155%
147,153,
206*

437

406°

429
429%
4326

236
204,204,
215

1956

1956
282%7,285%,
29414

Oliver, Greek Constitutions

186

PEP Chios

76

PEP Teos

Rhodes — Lewis, Decrees

41

1
2
3

287%

211%,214

206%,207,
207%,215

159%
159%
159%

Rhodes — Osborne, Greek Historical
Inscriptions

54

Rigsby, Asylia

25
111Z72.2-6
175
17572.1-2
17572.17-27
17572.21-27

159%

430
429
171°
185
189
186



Robert, EtAnat.
363-364, 1

Robert, La Carie I1
92b
107
108
109

110
111
164

SEG
2.509
3421
4.193
4518
4.707

4.7707272.7-11
9.1

9.111f.

1024

10.38

13.415
13416
13.521

14.751
15.564
15.677
18.13

18.243
19.854
21.494
22.370
23.498

23571

23.589
24.1517.30-34
26.1306

26.1306 2.9-10
26.1306 Z.15-16
26.1306 Z.21
26.1306 Z.28
27261B Z.29-37
27.620
27.620Z4

Quellenregister 469

29.695 2013, 209%,

251% 215
29.1130bisB Z. 10-24  174*
30.61A a-b Z. 34-36 1943

251% 30.1376 Z..21-26 235%

251% 32.144 70-71

251% 32.1148 4204

251%,251%, 33.1039 209%,215

253% 33.1144 7. 24ff. 286%

251% 33.11777.37-42 267%

251% 35.627.33 196"

251% 35.1521 429%
36.189 70
36.750 2347

206* 36.1218 425%

252% 37.280 187

251% 37.1010 426%

230 38.1476 425%

2232%,224%, 41.1499 206*

226% 42472 196",201%,

237% 214

236% 42785 201%*,215

4194 43381 204%,214

27,38% 39 43 381A 7Z.46-48 204%

30% 43 381B Z.29-37 204%

195° 43 381B Z.94-97 204%

195° 43381B Z.101-104 204%

195°,204%, 46.1519 431%

215 48.1037 201%,214

215 48.1232 2013

144 48.1232 7. 122-128 215

198% 215 48.1232 7. 154-168 215

25 48.1404 210%

195% 49.1218 180%

2874 50.1195 203,215

26,28 52.1227 2543

195° 54433 187

200,206%, 55.1452 7.38-41 177%

214,255% 72.28 399!

144 95.1598 268-269,

1692 268%

602]

235% SGDI

4071 11.2208 252%

4071 111.2.4969 139%

4071

407" Stroud, Athenian Graintax Law

214 7.29-31 834

138%,143

143



470 Quellenregister

Strubbe, Arai 601 267%
377bis 3451 619 251%
733 251%
Syll.2 752 251%,253%,
366 2233%,227- 253%,267%,
229 271
954 251%
Syll.3 1028 Z. 6-9 3451
45 203%
4957.14-19 346 11
578 207,207 657 275°
646 7.27-30 187 684 2722
6717.11-15 201% 671 251%
672 206,206%, V.1
214,236% 239 273°
672 7.81-85 236 276 252%
731 2013, 209%, V.
215 440 7.4-19 344
798 2232%,226% V.2
798 7.12 2263 1106 252%, 2677
799 1 2232%,2233, 1113 2724
227-229 1143 7.18-19 265"
946 230 1410 274°
9657.7-9 60!
966 7.24-27 60! Tomlin, Sulis Minerva 1988
5 324%
TAM 6 324%
11 8 324%
41c 253% 12 324%
50 251% 62 324%
63 2677 997.3 324%
122 2758
247 267" Tremel, Magica Agonistica
250 2723 98 Z.8-9 316%
259 2677 99 7. 14-15 316%
260 2677
330 251%,267™ Versnel, New Finds 2009
331 251%,2677 333 3197
332 251% 334 3197
333 251% 3357.10 3197
351 251% 3357.15 3197
353 2677 3357.25 3197
526 268% 3387.8-9 3197

5 Papyri, Ostraka, Tabulae

BGU 391,394,
1.300 387%,390°, 401,403
390%,390*, 11.446 352%



11.455
11.637
11.667
11.729

II1.805
11.856

111.993

IV.1073

IvV.1074

IV.1093

IV.1100

IV.1104 Z.23-24
V.1210 Z.227-228
VL1213

VL1250

VII.1662

VII.1662Z.3
VII.1662 Z. 151f.
X1.2031 Z.24-26
X1.2042

XIV.2367
XIV.2398
XIV.2399
XV.2472

C.Ord.Ptol.
537.207-220

C.Pap. Hengstl
28

CPR

o A

198
217
XV

Quellenregister
297% 2
349°,355% 3
384° 4
349°,350", XVl
3547, 355%, 25
355% 28
384° XXV
349°,350", 22
35392, 35473,
3557,355%, Jur Pap.
355%,355%, 367.21-25
356% 44
4237 59
2823 60
282% 65
385'2,390% 657.21-23
17]5
18" MChr.
2787,292° 1
19% 159
19% 188
388%,391, 188 Z.6-7
391%, 3914 192
385 193
391 198
299% 206
349°,353%, 2157.22-24
3547 3557, 21772.7-11
355%,355%, 241
356% 248 Z. 15ff.
18%,294' 255
295" 330
295" 331
388%,391% 332
336
344
2030
344 7.18-21
220 344 7.19-20
345
346
297%*
384° 347
387,388 348
297%
296! 0.Chicago
12073

296%!

471

296%!
296%!
296%!

295"
295"

2557

345
388%
277"
292*
2983
298%

294!
297%
29414
286"
277',292*
2924

282%
283%
298%
298%

388%

391%

297

349°

349°

349°

349°
386,391%,
391%,399°,
400

402
402"
387'%,391%,
401
385,390%,
394
385", 400
391%

369



472

Pap.Graec.Mag.
XL

Pap.Primer nE.
27

P.Adler
13

P.Agon
1
2

P.Athen
28

P.Avrom
1A Z.21-25

P.Babatha
17

P.Bodl.
1.31

1.33

P.Cair.Zen.
59001
59003

P.Col.
1I1.6
11.58 29

P.Col.Zen.
1.6
1587.9

P.Diog.
31
32

P.Dub.
12

Quellenregister

332]30

386"

295'

282%
282%

349°,353%,
354,354,
3547,355%,
355%,355%,
356"

345

349°,355"

385'%,386",
390%,394°!
385"

424
422

18]8
19%

18]8
1928

384°
384°

279"

P.Dura
25
37

P Eleph.
1

P Eleph.Wagner
1

P.Ent.
25
49
87

P.Fam.Tebt.
27

P.Fior.
1.56

P.Fouad
1.35

P.Freib.
1.9

P.Gen.
144 7.22-24
11.100

P.Giss.
1.8

P.Giss.Univ.
545

P.Graux
.17 Z. 15-17
11.18 Z. 13-14

429%
429%

17]4

1822

17°
17]]
220

386'7,388™,
390*

388%,391%

387%,390°,
390%,394°",
401

387'%,390%,
391%

298%
292*

283%

349%,353%,
354,354%,
35493557,
355%,355%,
355%,356™

298%
298%



P.Grenf.
11.15
1I.17
11.70
11.71

P.Gur.

P.Hal.

17.242-259

P.Hamb.
127.16
1.16

116 Z.21-23

1.97
1.102
11.168
11.168a

P.Harrauer
32

P.Heid.
VIIL.397

P.Hibeh
84a

PIFAO
nr.1

P.Jandana
545

P.Kron.
48

P Lips.
11.143

P.Lond.
11.154
11.262
11.298

Quellenregister
42316
3493 11.306
386" 111.943
386"
VIIL.2026
2941 VII.2191
P.Louvre
295,198 1.17
349°
2983! II.110
2983
297% P.Mert.
387%,390% 1.10
2041 1.18
18% 11.62
11101
296%
P.Mich.
1.7172.7
2924 V.243
V.244
V.245
424 V.249
V.252
V.260
349°, 3547, V.263
355,355% V.276
V2767.8-11
V.308
353% V.335
X1.604
XI1.627 Z.15-17
296! X1V 675 Z. 271f.
P.Oxy.
349°,354%8, 1
355%,355%7, 34
356% 34 7.6-7
T2AZ.15
94

297

296%!
349°,350'%,
353%,354,
3547,355%,

473

355%,355%,
356"

389”7
349°,350",
354%,354%,
355%

385"

438

349°,353%,
354,354,
355,355%,
355%,356™
349°,3547

390*
385"
385"
2786,294!

174*
219-220
219
219-220
296%!
296%!
296%!
296%!
297
297%
296%!
297%
389”7
298%
282%

2041

286"

255%7
386,390°",
390%,391%,
3974041,
394" 399,
399%, 400,
402-403



474

11

i

v

VI

vil

94 7.
94 7.
94 7.
94 7.
94 7.
97

97 Z.
97 Z.
97 Z.

13-15
15-16
15-21
17-18
19-20

18-19
20-23
24-25

237 col. VII, 34-35
237 col. VIIL, 21-27
237 col. VIIL, 27-34
237 col. VIIL, 27-43
237 col. VIIL, 28ff.
237 col. VIII, 28-31
237 col. VIIL, 31-34
237 col. VIIL, 33
237 col. VIIL, 34-36
237 col. VIIL, 36
237 col. VIIL, 36ff.
237 col. VIII, 36-38
237 col. VIII, 38-40
237 col. VIII, 38-43
237 col. VIII, 40-43

261

262
274
364

502
505

506 Z. 151f.

509

726
727

744

984 Z.60

1039

1273

Quellenregister

399

400
399-400
400-401
402"
385'2,390%,
400

400

400

400

16’
2786,294!
277"

293

279"

2924

278*

279"

2786
286,293
280"
2787,2926
278-279%
2924

279°
385,390,
390*2,394°!
385"

2924

387%

384°
388,388%,
403

391%
387%,390%

385"
387,390,
390*,391%
16°

255%

349°,350",
354% 355%
355%,356%

18]7

1274
1295
X1v
1628
1634

1642

1643
. 0.0/}

2349
XXX11

2677

XXXVI
2769

XLI
2972

XLII
3049

XLII
3134

XLIV

3188

3271
LXvil

4586 Z.32

P.Par.
65

P.Petaus
10
11 Z. 11ff.

P.Petrie
III.19¢
m21g

P.Petrie’
3 col.1,9-37
257.25-27

385"
18]8

423
387'%,388™,
390,391%
385,385",
390%,399
387*,390%

388%,390*
349°,354%,
355%,355%7,
356

389%

384°
349%,355%,
355%,356
349°,354%,
355%,355%7,

356

282%
1928

255%

294!

281%
281%

17]6
294!

16°
17]6



P.Prag
1.31

P.Rev.
197.14
259

P.Ryl.
11
88
160
163
163 Z.13-16
165

v
572
662

PSI
Vv

450 Z.48-68
\Z4

699

Vil
905
911 col. 1
IX
1016
1035

X

1126 Z.22-24
X

1326

P.Stras.
11.81

P.Tebt.

1
57.207-220
27

11
317

Quellenregister
387
349°,353, 1.1
353-354% 770
P.Tebt.Wall.
174* 9
1823
P.Vind.Tand.
3897 24
296! 25
297
297% P.Wash.Univ.
387,388, 12
390, 3913
P.Wisc.
20414 11.59 Z. 15-17
349°, 3497,
3549, 35578, P.Yale
3557, 355%, 1.66
355%,356% 1.667Z.5
SB
1
2924 4434
4651
349°,354%8, 5117
355%,355%7, 5231
356% 5246
5247
296! 5275
297% 5323
11
423,438 6292
388, 3882, 6611
403 \%
7573
2983
280"
8444 7.18-24
438 8876
\%4
9016
9145
20%, 294 9291
390% 96257.21-24
Vil
385'2,393 10205

475

390*

385,393

349°,349°,
354,355,
355%

296%!
297

292*

298%

297
297%

352%
386"
297%
296%!
296%!
296%!
296%!
296

387!
424

386'7,390°,
390%,391*,
392-393,
394
282%,285%,
294!

437

436

384°
349°,353%
298%

389%



476 Quellenregister

X1V 1.66 424
11375 295" 11.219 277,293
11376 295" 11.256 204
12105 349° 354, 11.325 298%

35473557, 11.3257.21-23 298%
355%,355%, 1415 204
356"

XVI SPP

12180 349°,354™, XX.72 387", 388%,
355% 390

12994 7. 271t. 282% StudPal

13034 282% 1.60 385

XX 11.358 389%

14199 387", 388, XI1.85Z. 8-23 292*
388%2,390, XX 45 349°,3547,
394,403 355%
15033 387%,390%,
391% UPZ

XXl 1

15472 384° p- 596 204
17.1-18 340
17.5-6 345

XX1V 172.9-13 346

15881 349°,3497, 17.11 345
35476, 355% 20 386

16286 385" 25 386

16296 218,220 26 386

27 386
Sel.Pap.

131 422 WChr

1.34 424 263 3897

1.37 423,438

1.40 423
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