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experience of selected judicial circuits of the former
Prussian partition vis-a-vis present controversies as
to the restoration of the institution!

Justices of the peace in the European legal tradition were mostly a group of non-professional judges, often
lacking academic legal education, enjoying the trust of the local community and deciding cases ‘of low
gravity’ in an informal procedure. Some form of justices of the peace existed in every piece of territory
of interwar Poland reclaimed from the former partitioning powers. The research presented in the article
focuses on former Prussian Territories — the Appeal District of Poznan [Posen], and analyses the practical
experiences of ‘judices of the peace” functioning in the light of administrative and supervisory court files
deposited in the archive in Poznan.

The author reflects on three main issues. Firstly, the procedure of justices of peace appointments is pre-
sented in detail. Secondly, challenges and problems with the quality of their work — pointed out by their
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why the functioning of ‘justices of the peace’ in former Prussian territories in interwar Poland was seen
as a failure.
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1. Introduction

The Polish state formed after World War I
was composed of territories reclaimed from
the former partitioning powers — Germany,
Austria and Russia. Each of the three territo-
ries had a different system of civil and crimi-
nal law, both substantive and procedural, as
well as its own court hierarchy.? After 1918,
this was, of course, maintained. Although the
legal system underwent systematic Poloniza-
tion and unification, the process was not com-
plete before the outbreak of World War I1.3

This article deals with the functioning of ju-
stices of the peace in the realities of interwar
Poland. The institution has been regulated
differently in different legal orders and sys-
tems. In general, the name applies to a group
of non-professional judges, often lacking aca-
demic legal education, enjoying the trust of
the local community and deciding cases “of
low gravity” in an informal procedure. Some
form of justices of the peace existed in each
and every piece of territory of interwar Po-
land reclaimed from the former partitioning
powers. They were also envisaged by the Po-
lish constitution of 1921.* At the present day,
the very fact of the institution’s existence is
frequently invoked — as a specifically under-
stood historical legal argument — by those
in favour of the restoration of justices of the
peace in modern Poland.®

Until this day, Polish legal historians have
dealt with the problem of justices of the peace
in interwar Poland mostly from the perspec-
tive of legal doctrine and codification works;
valuable studies from this angle were written
especially by Robert Jastrzebski and Mariusz
Mohyluk.® However, we lack studies enab-
ling the evaluation of the realistic practical
historical experience of the functioning of
this type of courts. Only Arkadiusz Bereza
researched the archival material on justices of
the peace in Zamos$¢ between 1917 and 1929.”
However, one should remember that the for-
mer Russian partition had completely sepa-
rate legal provisions, and the role of justices
of the peace there was different. The brilliant
work by Jakob Maziarz is also interesting
from the practical perspective because he
presented complaints against justices of the
peace in parliamentary interpellations filled
by deputies.® The present paper attempts
to supplement the current research on the
practical functioning of the institution for the
former German-Prussian partition in the light
of documents produced by the justice system
itself.

Due to the complexity of the subject matter
and the limited size of this paper, my studies
dealt only with two north-western territories
of interwar Poland (the Wielkopolska and
Pomorze [Pommern] regions) in the 20s of
the 20% century. My studies covered archival
materials concerning justices of the peace ap-
pointed at 20 lowest-tier courts® in Bojanowo,
Gniezno, Jarocin, Kepno, Koscian, Kozmin,

2 This article focuses primarily on the criminal law of the territories of the former German (Prussian) partition.
I relied on such official Polish translations of German codes — of criminal law (1871) and criminal procedure
(1877) — as had been created for the purposes of the interwar Polish justice system: KaruzNiacki, LEZANSKr
(eds.), Postepowanie karne [hereinafter the ‘GCP’]; Kodeks karny Rzeszy [hereinafter the "‘GCC'].

3 In 1929, a reform and harmonization of the organization of the courts took place and several codifications
were enacted: criminal procedure (1928), criminal (1932), civil procedure (1932), obligations (1933) and com-
merce (1934). Numerous detailed statutes were adopted for multiple branches and areas of the law.

4 Matkc, Sady w Konstytugji 19.

5 The topic has gained much currency in recent years; historical arguments are cited by e.g. KieLIN-Maziarz,
Problem niezawistosci 30-59; KruszyNsk1, Sadownictwo sedzidw pokoju 143-158.

¢ See Jastrzesski, Czynnik obywatelski 283-324; Monyruk, O sedziach pokoju 253-280.

7 Bereza, Magistrates of Zamos¢ 173-192.
8 MaziArz, Zagadnienie sedziow pokoju 453-472.

 The courts in those territories had a three-tier hierarchy at the time. Until 1929, the lowest tier had been
district courts (sad powiatowy) composed of one or more professional judges. Those were the courts for
which justices of the peace were appointed. The higher tier were regional courts (appeals from district courts,
and first-instance jurisdiction in more serious cases), and the highest were courts of appeals (hearing appeals
from the judgments of regional courts); more extensively see: MATERNIAK-Pawrowska, Ustroj sadownictwa.
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Krotoszyn, Leszno, Mogilno, Odolandéw,
Ostrow, Ostrzeszéw, Pleszewo, Rawicz,
Smigiel, Trzemeszno, Wagrowiec, Witkowo,
Wolsztyn and Wrzeénia.l? The study com-
bines the historical legal approach involving
the analysis of the content and meaning of le-
gal provisions with the tools of modern social
history dealing with social elites, as well as

prosopography.

2. Appointment of
justices of the peace

The Constitution of 1921 stipulated that jus-
tices of the peace would be “elected, as a rule’.
In the former German (Prussian) partition,
however, they were appointed on the basis of
the German statute governing the organiza-
tion of the court system and a Polish regula-
tion of 1919, neither of which provided for
elections.!! The justice minister appointed
them to three-year terms out of a pool of can-
didates presented by the presidents of the re-
gional courts.!? The appointment was effected
by dispatching a special letter to the court in
which the justice of the peace was to serve.'®
The justices themselves also received an at-
testation of their appointment in the form of
a solemn diploma (decree).!* The efficacy of

the taking of office also required the appoin-
tee to take an oath in the courthouse, worded
similarly to the oaths of office taken by pro-
fessional judges.!> The fact of the taking the
oath was attested by a separate certified tran-
script.'®

From the technical perspective, individual
nominations were the result of consultations
held with the presidents of the district courts
where the prospective justices of the peace
would serve. Being familiar with the local
circles and the needs of their own courts, they
were often unofficially the ones having initi-
ated the whole procedure. However, finding
suitable candidates usually was a task exceed-
ing their capabilities. The courts were not in a
position to “screen’ a candidate properly and
ascertain that the candidate’s situation in life
and moral standing were suitable for the of-
fice. The assistance of the local government
administration was needed, and especially
that of district heads (starosta powiatowy).
As the president of the regional court in
Leszno candidly admitted: “for the [...] post
of justice of the peace [...], I will nominate a
candidate when I have consulted on the mat-
ter with the district head”.!” When presenting
two candidates for positions of justices of the
peace in Ostrzeszow, the president of the dis-
trict court notified his superiors that: “both of

These are all district courts within the three judicial regions (‘circuits’) of Gniezno, Leszno and Ostrow. The
materials include the documentation of the staffing of the peace courts, as well as evaluations of the quality
and speed of case handling at the district-court level. For the territory of the former Court of Appeals in Po-
znan, they are deposited with the State Archive in Poznan, in a unit named after the court (Sqd Apelacyjny w
Poznaniu) [hereinafter the ‘APP, SAP’]. Specific case numbers are provided in footnotes.

More: Paciorkowski, Pierwsze miesigce 9-22.
Usually through the official channel, i.e. presidents of courts of appeals, e.g. APP, SAP, 390: 31.

APP, SAP, 341: 24; APP, SAP, 364: 28, 55; APP, SAP, 367: 27, 30; APP, SAP, 370: 65; APP, SAP, 375: 56; APP,
SAP, 380: 79, 92; APP, SAP, 390: 43, 68, 75; APP, SAP, 411: 51; APP, SAP, 425: 26, 41, 43, 66, 70, 73, 85; APP,
SAP, 446: 16, 30; APP, SAP, 460: 32; APP, SAP, 467: 24, 36, APP, SAP, 470: 12, 24, 51, 56, 62; APP, SAP, 482: 14,
51, 55, 60, 65; APP, SAP, 509: 11, 20, 42; APP, SAP, 521: 50, 57.

The diploma had to be returned following completion of the term of office, as a result of which a considerable
number has survived in court files: APP, SAP, 341; APP, SAP. 355: 49; APP, SAP, 364: 23; APP, SAP, 375: 47,
49, 53; APP, SAP, 378: 19; APP, SAP, 407: 16; APP, SAP, 411: 43; APP, SAP, 421: 46; APP, SAP, 446: 28, 39; APP,
SAP, 460: 47; APP, SAP, 470: 17; APP, SAP, 482: 58; APP, SAP, 521: 55, 56.

Far-reaching consequences were, of course, derived from the oath of office. As the ministry would remind
them: “The justices of the peace ought to remember that they are, in their scope of operation, judges of the
Republic of Poland and have taken the judicial oath. Having once accepted the office, they should discharge
it as conscientiously as possible [...]."

For example: APP, SAP, 367: 48; APP, SAP, 370: 8, 10, 59, 75-76, 86, 93; APP, SAP, 375: 18; APP, SAP, 380: 9, 83;
APP, SAP, 390: 36, 45, 52, 78; APP, SAP, 411: 54; APP, SAP, 421: 20, 65; APP, SAP, 421: 76, 80; APP, SAP, 425: 9, 57,
69, 75, 88; APP, SAP, 446: 19, 33; APP, SAP, 460: 6, 34; APP, SAP, 467: 26, 28; APP, SAP, 482: 64.

APP, SAP, 390: 44.
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the gentlemen were proposed by the district
office” (starostwo powiatowe).’® In another
letter, the same court president desired to
present a suitable candidate, so he wrote to
his superiors: “I asked the district head [...]
to recommend to me a different person quali-
fied to serve as justice of the peace.”’ One
of the applications for the appointment of a
justice of the peace in Pleszewo was returned
with directions to amend for failure to source
“the district head’s opinion” on the candi-
dates” “personal qualifications”.? We could
cite more such examples. Consulting on can-
didacies or outright requesting the district
authorities to find suitable persons to serve
as justices of the peace was common prac-
tice.?! Court files contain numerous letters of
recommendation from district heads or notes
confirming the receipt of such recommenda-
tions.?? Only in one case (Ignacy Janusz of Ja-
rocin) did I manage to ascertain that during
the recruitment procedure “he did not submit
the district head’s opinion”. That was, how-
ever, due to the district head refusing to give
his opinion because, having been appointed
only recently, “he did not know the people”.

Candidates for the position of justice of the
peace had to meet certain conditions. In the

8 APP, SAP, 411: 58.
19 APP, SAP, 390: 63.
20 APP, SAP, 425: 36.

files, we can find opinions concerning candi-
dates’ personal qualifications, mentioning the
advantages sought by the ministry. Of one
candidate it was said that “he enjoys, throug-
hout the vicinity, the best possible reputati-
on and esteem. He is affluent, independent,
staid, highly intelligent — and as such would
be suitable for this office.”? Another was said
to be “an intelligent and experienced man
enjoying general, universal confidence”.
Accordingly, a justice of the peace had to
be independent, both in personal terms and
especially in terms of wealth; he needed sui-
table life experience and specific intellectual
predispositions. The result was that the justi-
ces were recruited exclusively from the local
elites: landowners and independent farmers;
tenants and administrators of landed estates;
factory owners; merchants (owners of stores
or trading companies), pharmacists and
white-collar workers from the private sector
(employees of banks, insurance companies or
credit institutions). Justices of the peace were
also recruited from teachers and mid-level
civil servants.?? Those candidacies, however,
were not met with unequivocal enthusiasm,
also because they often required the approval
of the superior authority. Such was especially
the case with teachers and headmasters,? as

21

22

23

24

25

26

27

APP, SAP, 370: 30; APP, SAP, 390: 21; APP, SAP, 446: 14; APP, SAP, 460: 28; APP, SAP, 470: 22; APP, SAP, 482:
13, 41, 44; APP, SAP, 521: 18.

APP, SAP, 341: 17; APP, SAP, 356: 42; APP, SAP, 364: 31Y, 51; APP, SAP, 367: 25; APP, SAP, 378: 25, 28; APP,
SAP, 380: 58; APP, SAP, 425: 48, 59; APP, SAP, 446: 15, APP, SAP, 467: 13, 17; APP, SAP, 482: 43. Sometimes,
albeit rarely, the district heads” opinions were in the negative; a candidate suggested by the president of the
court was regarded as an “unsuitable person’ by the civil servants at the municipal office. The alleged cause
was his ‘implication in the matter of illicit manipulation in horse trade” — APP, SAP, 482: 35.

APP, SAP, 364: 45.
APP, SAP, 460: 36.
APP, SAP, 470: 63.

In a separate study, I will be publishing some research incorporating a statistical overview of the professions
and occupations exercised by justices of the peace throughout the territory of the Court of Appeals in Poznan
in the interwar period.

We can find examples of requests for such approval on file. For example: APP, SAP, 470: 32, as well as con-
firmations that it had been granted: APP, SAP, 370: 20; APP, SAP, 470: 49; APP, SAP, 482: 48; or refusals, e.g.:
APP, SAP, 390: 27; APP, SAP, 521: 23.
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well as the employees of certain departments
of government administration, e.g. commu-
nal treasurers and postmasters.?

3. Reconciling
occupational work and
judicial responsibilities

The position of justice of the peace was by
design reserved for the elites. This was due
to social and cultural factors (strong reminis-
cence of class hierarchy and economic dispa-
rities), as well as practical reasons. The abili-
ty to serve as a justice of the peace required
certain intellectual qualifications, enough free
time to engage in judicial duties after work,?
and permanent gainful employment provi-
ding a livelihood in the absence of remune-
ration for public service. By design, justice of
the peace was a position of honour without
emoluments. Only “compensation” for costs
incurred, such as transportation, was envi-
saged, though the value of such reimburse-
ments was symbolic. They often failed to
compensate the expenses incurred by the jus-
tices in the exercise of their functions.*

Accordingly, finding a suitable candidate for
justice of the peace was not easy, especially
considering that the candidate’s own consent
was required.?® When the wave of patriotic
sentiment relating to the reacquisition of in-
dependence began to subside, the entreaties
made by court presidents and district heads
increasingly fell on deaf ears. Potential candi-
dates were discouraged by the perspective of
additional difficult, thankless and time-con-

% APP, SAP, 390: 65; APP, SAP, 482: 49.

suming work fraught with much inconveni-
ence. The files reveal numerous examples of
candidates’ reluctance to assume the burden.
For example, in Ostrow, the protracted search
in 1924 eventually led to the candidacy of Se-
weryn Nerski, who consented to take the po-
sition “only after long negotiations”.%? In mid-
1925, the official in charge of the peace court
in Krotoszyn reported that the district head
had conferred with several persons concer-
ning the prospect of taking the position but
“nobody wanted to take the office”.3® In 1922
in Odolanéw, the president of the Regional
Court conferred with persons from a pool se-
lected with the assistance of the district head,
but also to no avail. He remarked: “They do
not want to accept the office”.** The reasons
for which potential candidates declined to as-
sume the position were self-evident. One of
them explained that “he could not accept the
office of justice of the peace, for his commer-
cial interests would suffer greatly thereby”.®

There was an alarming trend of resignations
before the end of the term, as evidenced by a
sizeable body of documents. Sometimes the
reasons were health problems or permanent
change of residence.* The most frequently
cited were conflicts between the responsibili-
ties of a justice of the peace and gainful em-
ployment. Justice Ludwik Lazarski from Bo-
janowo “ask[ed], in so far as possible, to be
the most expeditiously released from his du-
ties [...] because he [wa]s loaded with work
in his primary office”.¥” Jan Lipski of Ostrow
wanted to quit “because of ever intensify-
ing professional and social occupations”,®
and Hipolit Brzezinski of Koscian desired
to do so “in consideration of his other

» There are mentions of this in the files. For example, concerning justice Bombicki of Leszno, it was written that
‘as a capitalist, he ha[d] sufficient time,” for the performance of additional duties — APP, SAP, 390: 41.

% Concerning the meagre reimbursements, e.g. APP, SAP, 375: 27; APP, SAP, 380: 100; APP, SAP, 421: 49.
31 For example: APP, SAP, 411: 50; APP, SAP, 446: non-pag.

32 APP, SAP, 421: 74.
% APP, SAP, 380: 89.
% APP, SAP, 370: 15
% APP, SAP, 370: 28.

% Health problems: APP, SAP, 378: 23; APP, SAP, 380: 27; APP, SAP, 446: 25; APP, SAP, 467: 8. Changes of

residence: APP, SAP, 407: 15; APP, SAP, 482: 59.
7 APP, SAP, 341: 16.
% APP, SAP, 421: 51.
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responsibilities” 3’ Ignacy Kaczmarek of Kro-
toszyn “declared” to his superiors that “he
w[ould] soon surrender his office because the
conduct of the same [wa]s an obstacle to him
in his professional work” .’ Justice Plocieniak
of Leszno, who was a landed-estate admin-
istrator, in turn, complained: “My duties at
the tenancy are so great that I have no time
to [...] discharge the office”.*! Merchant Alek-
sander Pradzynski, serving in Ostrzeszow,
explained: “My six years’ work as a justice
of the peace has by nature of things caused
a very painful loss of income from my com-
mercial enterprise”.* His colleague, Wactaw
Dirski, asked to be released on the follow-
ing grounds: “As a merchant, for having dis-
charged the office of justice of the peace [...]
disinterestedly, I have fallen into decline ma-
terially so much that it is not possible [for me]
to continue to discharge that office.”** Simi-
lar grounds — “harm to interests” — were in-
voked by Ignacy Mréwczynski of Rawicz.
Edward Janiak of Pleszewo went with by far
the most interesting and probably the most
sincere confession. In his words, besides con-
flict with his professional responsibilities, the
reason for his quitting the office was also the
“lack [...] of sufficient legal education neces-
sarily needed to pass sometimes important
judgments”.*> We could find more examples
of similar complaints and requests to be al-
lowed to resign.* They reveal that dismay
and loss of enthusiasm among the justices
were rather widespread.

Faced with a resignation, the superiors had
the power to compel the justice to stay. The ex-
planation was that departure from office was
not up to the justice alone: “[Once] appointed

% APP, SAP, 375: 55.
40 APP, SAP, 380: 90.
4 APP, SAP, 390: 53.
2 APP, SAP, 411: 45.
4 APP, SAP, 411: 45.
4“4 APP, SAP, 482: 25.
4 APP, SAP, 425: 71v.

[...], [the justice] can only ask for discharge,
rather than content himself with the decla-
ration of resigning from the office”. In con-
sequence, “[...] for as long as discharge [by
the minister] has not taken place, he remains
justice of the peace with all the consequences
thereof”.*” Such compulsive measures, howe-
ver, had a negative impact on the quality and
conscientiousness of the justices” work. In the
mid-twenties, the alarm was sounded more
and more often that “justices of the peace
[we]re demanding release, deeming the exer-
cise of the judiciary too onerous”, in which
connection their judgments were becoming,
“increasingly cursory and worse”.*

Refusals to accept resignation could only
keep the justice in office until the end of the
term. When the time came, the justice had
the perfect right to refuse reappointment. On
file, we can find somewhat of a large number
of consents.*” However, a large group of ex-
perienced and seasoned justices of the peace
did not want to continue in their mission for
another three years. Somewhat desperate, the
ministry asked court presidents to implore
serving justices to continue in service by ap-
pealing to their patriotic feelings and sense
of public good. In a letter containing instruc-
tions for the president of the regional court in
Gniezno, the ministry counselled him on how
to manage the conversations with the justices
nearing the end of their terms. The suggesti-
on, made with disarmingly candid openness,
was to point out the “loftiness of the profes-
sion of the justice of the peace” and in that
way to induce them “to discharge as before
such activities for the good of the populati-
on, even at a certain detriment to their private

% For example: APP, SAP, 370: 30; APP, SAP, 425: 18; APP, SAP, 521: 6.

47 APP, SAP, 482: 24.
4 APP, SAP, 459: 48v.

¥ APP, SAP, 341: 20; APP, SAP, 370: 83; APP, SAP, 375: 45; APP, SAP, 378: 16, 20; APP, SAP, 380: 73; APP, SAP,
390: non-pag.; APP, SAP, 407: 29; APP, SAP, 411: 39-40, APP, SAP, 421: 78, APP, SAP, 425: 56; APP, SAP, 446:

24, APP, SAP, 460: 44; APP, SAP, 509: 36.
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interests”.®® Such appeals, nonetheless, did
not always succeed. One of the reasons for the
fiasco of the concept of justices of the peace
during the interwar period within the territo-
ries of the former Prussian partition was the
growing reluctance of wealthy landowners,
merchants and civil servants to assume the
unremunerated, difficult and thankless office.

4. Legal knowledge and
compliance with the law

Apart from staffing problems, one of the
great conundra facing the organization of a
lay judiciary was and still is the scope of its
powers, as well as requirements concerning
the knowledge of the law and the skill of its
application. Usually, the consensus is that
those should be courts for the simplest ca-
ses of minor legal importance. The justices
of the peace themselves are accordingly ex-
pected to use a simplified procedure and rely
on common sense and human fairness rather
than the rules of professional interpretation
of codified law. In practice, however, the im-
plementation of such proposals appears to be
very difficult if not impossible. We have no
clear and lucid criteria for differentiating bet-
ween “simple” and “complicated” or “more
important” and “minor” cases. We do not
know how to “deformalize” the legal system
for the purposes of peace courts. It is hardly
imaginable that the justices should give up
entirely on following the law and start jud-
ging solely on the basis of a “popular” sense
of equity. This would be at odds with the con-
stitutional foundations of the state, with the
principle of rule of law at the apex.

In the former Prussian partition, this prob-
lem was not the subject of broader reflection.
The appointment of justices of the peace was
the product of necessity, resulting from enor-
mous staffing problems faced by the courts
of the reborn state. The lack of a sufficient
number of professional judges translated into

% APP, SAP, 521: 20.

expecting the justices of the peace to fill staf-
fing gaps. Thus, the — altogether unrealistic —
expectation was that after short preparatory
training® and under the influence of good
role models and sufficiently long practice,
they would eventually simply learn the ap-
plication of the law (both substantive and
procedural). It should not come as a surprise
that the results of the experiment proved ab-
ortive. The lay judges — usually without the
benefit of legal education, working full-time
day jobs outside of the judiciary and only
serving “after hours” — were, of course, una-
ble to conduct hearings, hold court and pass
judgments on a level close to a professional
judge. To consider why their performance
was not viewed favourably, it will be expe-
dient to take a closer look at the expectations
set before them and the censure they incurred
in practice.

Justices of the peace could be appointed both
for civil and for criminal cases. Being more
sophisticated, civil law was, of course, more
demanding. The appointment of justices of
the peace for civil cases was thus rare; even
such justices as were appointed to such a po-
sition were somewhat quickly dismissed or
moved to criminal courts. As a court presi-
dent explained to his superiors: “In civil ca-
ses [...] the holding of court and [passing] of
judgments by lay people is not conducive to
raising the court’s esteem on the outside; [ im-
plore that the initiative of appointing a justice
of the peace for civil cases be withdrawn.”>2
Although the resentment towards the idea of
justices of the peace for civil cases was uni-
versally felt, the files contain some examples
of commendations individual justices recei-
ved for performing their duties adequately.>
Below, I will be focusing on justices of the
peace for criminal cases, who were decisively
more numerous and on whose activities there
is more information.

Enumerating all errors in the understanding
and application of the provisions of the GCC
and criminal procedure would exceed the
scope of this paper. I will thus only cite a cer-

51 There is mention of such preparatory training on file: APP, SAP, 482: 8"; APP, SAP, 521: 14.

52 APP, SAP, 425: 96.
% For example: APP, SAP, 521: non-pag.
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tain group of the most symptomatic, serious
and repeating examples. In the files, we will
find cases in which the justices of the peace
exceeded their jurisdiction. One of them, ser-
ving in Jarocin, passed numerous judgments
based on Article 303 of GCC while ruling on
civil cases for damages.* Justices of the peace
often misapplied the GCC sentencing gui-
delines, especially Article 29 (imprisonment
in lieu of a fine due to difficulties enforcing
a financial liability against the convict),%
Article 77 (concurrence of penal arrest and
imprisonment)* and Article 78 (cumulative
fine when passing one sentence for sever-
al crimes).” Sometimes, the justices did not
know or follow the statutes of limitations (Ar-
ticle 66 GCC).%

Additionally, justices of the peace were rep-
roached for not knowing and not applying
the provisions located outside of the code,
as well as Polish amendments to the German
codification. This shows that, unlike profes-
sional lawyers, justices of the peace did not
have the ingrained habit of staying on top of
legislative amendments. As was observed fol-
lowing inspection in the court in Kepno, “the
recent amendments to criminal procedure
and the criminal statute must be brought to
the attention of the justices of the peace”.” As
for criminal law outside of the code, justices
of the peace encountered problems applying

5 APP, SAP, 362: 14.

5 APP, SAP, 381: 7; APP, SAP, 362: 14.
5% For example: APP, SAP, 381: 8.

7 APP, SAP, 419: 89"; APP, SAP, 423: 6.

the German statute on forest theft® and the
one on juvenile defendants of 1917.6!

There were numerous cases of justices of the
peace becoming confused in the application of
German procedural provisions dealing with
the conduct of trials. In certain cases, one can
notice failure to comprehend the meaning of
the principle of direct adduction of evidence.
This was manifested by rather frequent re-
ferences to materials and writings from pre-
trial investigation in the judgments, omitting
formal admission of such evidence in court.®
Nor did the justices of the peace properly ap-
ply the provisions governing the interrogati-
on of witnesses: Articles 53, 56 and 59-62 (ad-
ministration of the witness oath),%® Article 68
(interrogation of witnesses at trial)* and Ar-
ticle 54 (instruction of a victim on the right to
refuse self-incriminatory testimony).® Errors
also appeared in the application of Articles
215-216 (compelling the defendant’s atten-
dance without arrest on failure to appear),®
or Articles 453-458 (rules of procedure for
“police orders”, i.e. fines imposed by police
officers).”” Repeat censure was incurred by
the justices’ failure to prepare themselves for
the trials, i.e. failing to read case files before
proceeding.®® The widespread practice of ta-
king the files home,* which could even lead
to misplacing them, also attracted a negative

% APP, SAP, 371: 67; APP, SAP, 381: 7, APP, SAP, 419: 89v.
% APP, SAP, 371: 24", 67; cf. Polish statute amending the German code: Dz.U.1923.92.721.

©  APP, SAP, 381: 8-9; APP, SAP, 419: 12.

¢t APP, SAP, 377: 7'; APP, SAP, 409: 8, 15V, 44"; APP, SAP, 419: 190.

62 APP, SAP, 377: 7.

6 APP, SAP, 362: 14; APP, SAP, 377: 7v; APP, SAP, 405: 91v; APP, SAP, 419: 89, 179; APP, SAP, 423: 6; APP, SAP,

482: 21.
¢ For example: APP, SAP, 423: 6.
6 APP, SAP, 449: 2.
% For example: APP, SAP, 405: 91v.
7 APP, SAP, 419: 89".

¢ For example: APP, SAP, 374: 7; APP, SAP, 482: 21; APP, SAP, 481: 5-6.

¢ APP, SAP, 423:77.
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reception.”? A separate problem was an evi-
dently irregular pattern of court dates and
unwarranted cancellations.”!

The justices also struggled to formulate the
holdings of their judgments. In Ostréw, the
inspecting official sounded the alarm that
the holdings of certain judgements “lack[ed]
the formula: ‘In the name of the Republic of
Poland””.”> Some errors were more conse-
quential, for example when the justices ac-
quitted their defendants instead of ordering
a procedural discontinuance.” The redaction
of a holding so as to reflect correctly the sub-
stance of the case also presented a challenge.
The justices serving in Bojanowo were cau-
tioned that their judgments should “specify
more precisely the act imputed to the defen-
dant and thereafter specify more precisely
such [...] outcome of the evidence as persuad-
ed the court of the defendant’s guilt or inno-
cence. The justice discharging the judgment
should remember that the judgment must
give the reader a precise view of the case irre-
spective of familiarity with the rest of the case
record.”” The performance review of the jus-
tices from Witkowo revealed that “specifica-
tion of the punishable act [wa]s missing” from
the holdings of the judgments.”” Numerous
judgments were noticed to lack a decision on
part of the charges making up the indictment
(Article 263 of the GCP).” Similar reproaches
concerning errors in the specification of the
act and in the redaction of holdings keep re-

7 APP, SAP, 355: 30.

7L APP, SAP, 350: 28, 47; APP, SAP, 409: 87~.
72 APP, SAP, 421: 12.

73 APP, SAP, 419: 179v.

7 APP, SAP, 340: 5.

75 APP, SAP, 466: 3.

surfacing rather often.”” The opposite prob-
lem was sometimes the case — long-winded
holdings, e.g. providing the detailed descrip-
tion of all elements of the crime and the per-
petrator’s modus operandi.”® According to a
particularly interesting remark, justices of the
peace ought to write their holdings “on sepa-
rate sheets and not on the margins of tran-
scripts, which looks disorderly and result[s]
in a lack of transparency”.”

Numerous complaints mentioned imperfect
compliance with § 266 of the GCP, govern-
ing the requirements to be met by court opin-
ions.® Very often, the latter were found to be
excessively laconic, “cursory” and imprecise.
Concerning one of the justices of Krotoszyn,
it was remarked that his opinions revealed
“a lack of depth and a certain superficiality
proper to laypeople”.®! In Odolanéw, another
justice apparently gave his ‘motives’ (ratio-
nale of the judgment) in literally a single sen-
tence: “Having considered and examined the
matter, the court entered judgment as above-
stated”.®? In the mid-20s, the justices in Ostrz-
eszow and Wagrowiec were reproached for
“the judgments redacted by them [being] to
vague” .® Bolestaw Ilski of Leszno was im-
plored to: “give a little more precise motives
for his judgments”.8 Similar complaints con-
cerning excessively brief and insufficiently
motivated court opinions were also voiced
with regard to the judgments of other justices
within the studied judicial circuits.> More-

76 APP, SAP, 349: 52v; APP, SAP, 371: 5, APP, SAP, 419: 180; APP, SAP, 459: 48.

77" For example: APP, SAP, 388: 43.
78 APP, SAP, 482: 21-21v.
7 APP, SAP, 355: 5.

80 APP, SAP, 409: 45; APP, SAP, 419: 190; APP, SAP, 423: 77.

81 APP, SAP, 381: 47.

8 APP, SAP, 407, non-pag.

8 APP, SAP, 409: 45v; APP, SAP, 459: 48.
8  APP, SAP, 389: 5%, 19

% For example: APP, SAP, 374: 7v; APP, SAP, 407: 33; APP, SAP, 419: 177%, 190, APP, SAP, 421: 85, 87.
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over, it was noted that the judgments “d[id]
not contain the necessary fact findings”,%
and demands were made for them to become
“more precise”, i.e. specify at least the “time
and place of the punishable act and [...] the
person of the victim”.%

A separate problem was failure to sign judg-
ments and trial transcripts,® as well as failure
to return signed judgments (and trial tran-
scripts) to the clerks’ office within the statu-
tory time limit.% Ignorance of legal terminol-
ogy, as well as linguistic errors and spelling
mistakes were also mentioned.”

At times, the justices’ legal knowledge and re-
dacting skills were judged to be satisfactory.
Such was usually the case with those having
some prior experience of the law and the ju-
diciary.”’ Otherwise, they could sometimes
reach a decent level thanks to a conscientious
ethic, hard work and experience. Of some,
therefore, it was written that “on the formal
side, the judgments are somewhat good and
contain the essential and necessary statu-
tory prerequisites”,” or that “justices of the
peace usually function efficiently and judge
correctly”.®® General praise concerning the
quality of their work can be found more often
on the file,* although usually with the caveat
that even a good justice of the peace is not ca-
pable of working with the efficiency and pro-
fessionalism of a professional judge. Thus,
the remarks were phrased with a great deal

8 APP, SAP, 381:47.
8 APP, SAP, 355: 5.
8  APP, SAP, 374: 7v-8, 18.

of leniency, e.g. “the shortcomings are, how-
ever, understandable in the light that justices
of the peace are not legal professionals”.”®

In numerous cases, however, the evaluation
turned out so badly for the justices that it was
cast in doubt whether they had any positive
role to play in the process of the administra-
tion of justice. According to the ministry’s
general assessment, in Gniezno “cases in
courts of the peace proceed too sluggishly
and too slowly”.”® Collectively, all of the jus-
tices from Kos$cian were referred to as “weak
material”.”” Similarly, of both of the justices of
the peace serving in Ostrow it was said that
they “work[ed] poorly”.”® The review of the
judgments passed by one of the justices of
Koronowo revealed that he “d[id] not possess
basic knowledge of procedural and substan-
tive criminal law”. According to the ministry,
his errors were so spectacular that a review
was ordered of the files of all his cases, “so
as to find out [...] about his qualifications to
be a judge at all”. The direct suggestion was
made to consider “whether in the court [...]
the position of justice of the peace ought not
to be wound up altogether”,”

In the face of numerous complaints concern-
ing the officiation of the justices of the peace,
the ministry and the presidents of courts of
appeals and regional courts demanded that
the presidents of district courts and the pro-
fessional judges serving in those courts moni-
tor, mentor and support the justices of the

8 APP, SAP, 355: 21; APP, SAP, 371: 5, 24, 67; APP, SAP, 405: 88; APP, SAP, 409: 76; APP, SAP, 466: 3.

% APP, SAP, 380: 55, APP, SAP, 388: 22v.

%L APP, SAP, 349: 21; APP, SAP, 356: 9; APP, SAP, 364: non-pag.; APP, SAP, 367: 4; APP, SAP, 421: 14. Potential
knowledge of the law was sometimes seen an asset in the evaluation of a candidate, such as merchant Stefan
Soborski’s having engaged in his youth in “secretarial work at a law firm’, giving him the benefit of “practical
[familiarity] with the forms of proceeding’ in criminal cases — APP, SAP, 375: 55.

2 APP, SAP, 349: 20".

% APP, SAP, 355: 5.

% For example: APP, SAP, 340: 5.
% APP, SAP, 389:5Y, 19.

% APP, SAP, 349: 52v.

7 APP, SAP, 374: 9-9".

% APP, SAP, 419: 91.

»  APP, SAP, 381: 41.



196 Tomasz KucHARSKI

peace on a regular basis. Such demands are
a recurrent theme throughout the court files.
For example, the president of a district court
was told: “It will not suffice [...] that the jus-
tices of the peace are notified of the existing
statutory and regulatory provisions. They
have to be dealt with personally and person-
ally instructed, for only in such a way can the
administration of justice by the justices of the
peace be prevented from reaching the oppo-
site effect to the intended”. In consequence
“it [wa]s recommended that conferences be
held with the justices of the peace to discuss
completed cases and instruct them about
the existing provisions”.!® The president of
the district court in Ko$cian was ordered to
check constantly that the justices of the peace
“have acquainted themselves more closely
with the criminal statutes [...], so as for them
not to commit [...] cardinal errors [...] in the
future”. The suggestion was, accordingly, to
“provide them with suitable instruction if
needed”.!”! One could find more examples of
similar suggestions and orders. A paradoxi-
cal situation thus ensued. By design, the in-
stitution of the justices of the peace was in-
tended to ease the workload of professional
judges; its functioning, however, imposed on
professional judges a new set of burdensome
responsibilities — mentoring the justices of the
peace and constantly monitoring their work.
Sometimes, the justices of the peace respond-
ed arrogantly to such mentoring and refused
to fall in line.l? In some situations, compli-
ance would have been very difficult, for ex-
ample when told to read expert legal writings
in German.!®

100 APP, SAP, 374: 7.
101 APP, SAP, 381: 9.

Support for the justices of the peace was sup-
posed to come from judicial trainees — “appli-
cants” in the process of training to be a pro-
fessional judge. It was somewhat commonly
believed that “the participation of the appli-
cants in the sessions of criminal courts can
have a positive impact on the quality of the
judgments of the courts of the peace”.!* The
justices of the peace were also to be advised
and assisted in the performance of their du-
ties by the employees of the court administra-
tion — especially secretaries — acting as repor-
ters during the trials. Sometimes, however,
this led to entirely pathological developments
such as the reporting clerks independently
interrogating the witnesses in open court'® or
outright dictating the justices” judgments.!%

5. Impartiality and relations
with the parties

The problem of the impartiality of the justices
of the peace was a significant hurdle for the
interwar justice system in the former Prus-
sian partition. Such observations should not
come as a surprise. The appointment of the
justices from among local social and business
elites was bound to give rise to numerous
conflicts of interest. Concerns of this kind
were voiced with regard to justice Gorecki of
Leszno, for he was the owner of a distillery,
hence, allegedly “he [wa]s not sufficiently
independent”.’?” In the end, he did become
a justice of the peace, as the distillery was
found to be operated by his brother, where

102 Justice Jachowski of Jarocin “would not accept any instruction towards the due application of the statutes’
— APP, SAP, 364: 31. Similar remarks were made on justice Strézewski of Krotoszyn: ‘He is conceited and
imagines himself to have great juridical knowledge, and in reality he lacks it much, and despite having his at-
tention called to the errors committed, he still commits them.” — APP, SAP, 381: 11-12 - ‘He imagines himself
to have great juridical knowledge and to be capable of exercising even the functions of a professional judge.

That is only [his] imagination.” - APP, SAP, 380: 55.
13- APP, SAP, 419: 89.
104 APP, SAP, 419: 157.
195° APP, SAP, 419: 179.
196 APP, SAP, 481: 5.
107 APP, SAP, 390: 41.
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as the justice occupied himself with the ma-
nufacture of vinegar.!® About justice Ilski
serving in the same court, the following was
written: “He fulfils his tasks very well but
— as the prosecutor has informed me - he is
not entirely impartial”.!® Justice Strozewski
of Krotoszyn, by contrast, was alleged to be
engaged in dispensing legal advice for a fee,
which was especially suspicious in the light
of the fact that he “ha[d] not notified the au-
thorities of that enterprise”.11?

Numerous cases of disputing the justices’
impartiality were triggered by their inap-
propriate behaviour in court. Improper and
ill-considered comments or engaging in ani-
mated disputes with the parties and counsel
provoked complaints against the activities
of justices of the peace. Several symptomatic
examples are worth mentioning here. One of
the justices from Pleszewo allegedly was to
have announced already before the opening
of the trial what penalty he would impose on
the defendant.!"! During a case against the
former proprietors of a tenement house, Jus-
tice Jachowski of Jarocin, interrogating a for-
mer tenant, took the liberty to remark that if
she had been “decent”, then she would have
“left that house (the defendants’), and if she
[wa]s not doing that, she [wa]s base”.!!?

During one of the criminal cases in Rawicz, in
the victim’s opinion, justice Boberski “exud-
ed distinct animosity, irony and prejudice”.
The complaint lodged against him described
his whole proceedings as a “parody of the
court”. He allegedly offered personal attacks
on the victim, e.g. by repeating the rumours
concerning his “former betrothed” or by com-
menting on his, “political beliefs”. The justice
also was to have dealt improperly with the
witnesses, by responding ironically to their
answers during the questioning.!®

108 APP, SAP, 390: non-pag.
109° APP, SAP, 390: 71.
110° APP, SAP, 380: 66.
111 APP, SAP, 425: 76.
12 APP, SAP, 362: 14.
113 APP, SAP, 482: non-pag.

In several cases, complaints against the jus-
tices were brought by the prosecuting author-
ities — prosecutors and the police. For exam-
ple, they demanded the dismissal of justice
Jozef Kotlarek of Wolsztyn, reported to have
told the defendants during their interrogation
that it was not necessary to tell the police the
truth, which was allegedly conducive to the
“demoralization of the people” and “subvert-
ed the authority” commanded by the law en-
forcement. Similar criticism was incurred by
justice Paryzek of Kozmin. Numerous com-
plaints eventually triggered the intervention
of the district head with the president of the
regional court, observing that Paryzek “[wa]s
not fit [...] to be a justice of the peace because
[...] he lack[ed] sufficient understanding for
the cases brought by the police with a view to
the maintenance of the public peace”. The ex-
ample was given of a case in which two peo-
ple had been accused of unlawfully selling
alcohol (above 2.5 % volume, which required
a separate concession permit). The justice of
the peace allegedly questioned the police-
men as to the basis on which they found the
alcohol content in the beverages to be greater
than permitted. He also reproached them for
having failed to confiscate a bottle, for which
reason it was impossible to engage the servic-
es of an expert witness. Subsequently, while
returning an acquittal — which, in the opinion
of the policemen, was incorrect and unwar-
ranted, the justice was alleged to have deliv-
ered a lengthy speech justifying violations of
the public peace. In the motives of his judge-
ment, he noted, among other things, that the
coffee house in which the alcohol was be-
ing sold “[wa]s a decent one and there ha[d]
never been complaints about it, of anyone en-
gaging in drunkenness in it or drunkenness
and demoralization being harboured there-
in”. He went on to add that, having lived in
Kozmin for 18 years “he ha[d] not observed
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any drunkenness”. The police believed that
the justice’s speech was essentially not the
motives of the judgment but “had the nature
of a defence of the accused”. In the officers’
opinion, the justice showed excessive “leni-
ency” that could possibly have led infractors
to greater impudence in the future.!* The re-
gional court president took it upon himself
to defend Paryzek, noting that many of the
latter’s remarks concerning the police work
were sensible.!’® This did not change the fact
that the justice’s way of phrasing himself was
confrontational and fell short of the standards
of professional judges when it came to hold-
ing court and conducting trials.

Here, it will be expedient to discuss one more
matter. It is baffling to some extent that the
very same thing which had been touted as the
advantage of the justices of the peace — know-
ledge of the local community and its affairs
— was identified as a defect when it led to the
breach of legal precepts. For example, of one
of the justices in Jarocin the following was
reported: “In the motives of the judgment,
he often cites his familiarity with local af-
fairs, pronounces an opinion of a person that
they are decent or the contrary [...] and pas-
ses judgment according thereto. A judgment
ought only to be based on what the trial has
revealed” 116

6. Reasons for the failure
of the experiment with
justices of the peace

In the evaluation of the institution of justices
of the peace, the most important matter is the
concept underlying its establishment. When
designing the relevant statutory frameworks,
one has to be conscious of whether the goal is
to ease the caseloads of professional judges or
to provide a different — lay and essentially ex-
tralegal — method of dispute resolution. The

14 APP, SAP, 378: 26-26v.

115 APP, SAP, 378: 30".

116 APP, SAP, 362: 14.

117° APP, SAP, 367: 19.

118 APP, SAP, 366: 4; APP, SAP, 408: non-pag.
119 APP, SAP, 466:14.

realities of the erstwhile Prussian partition in
interwar Poland demonstrated the futility of
the former concept. Analysing the situation in
official correspondence with a higher court,
a judge remarked with astonishing frank-
ness: “[...] this whole democratic institution
is off the mark [...]. The effect will be that
the professional judge does not find respite
from his work, and the government fritters
away millions among people who have no
need of them and who will need to be com-
pensated for their loss of time and expenses,
as well as detriment to their professional
occupations.””

In the twenties, when the staffing situation in
the courts began to see some improvement,
proposals of replacing several justices of the
peace serving in a former court with a sin-
gle professional judge were offered with in-
creasing frequency.!’® Sometimes, the courts
asked, instead of the nomination of a justice
of the peace, to be assigned a judicial trainee.
For example, the summarizing notes follow-
ing inspection of the court in Witkowo stated:
“The peace court for criminal cases works,
as usual also with other courts, badly, and it
would be expedient for the place of the jus-
tices of the peace to be filled by an applicant.
The president of the court [...] has declared
that if he were to be given for half a year an
applicant for assistance, he would take it
upon himself to manage the whole court on
his own, together with the criminal division,
which would be expedient and desirable and
would contribute greatly to the normal course
[of proceedings] also in criminal matters”.1?
Increasingly, the justices of the peace were
portrayed not as being of assistance to the
professional judges but rather a hindrance
to the effective administration of justice. The
president of a district court in Gniezno wrote:
“The justices of the peace themselves ask
to be dismissed; moreover, also the people
themselves more and more frequently and
insistently ask to be judged by professional
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judges [...]. The institution of justices of the
peace currently no longer meets the require-
ments, and it is expedient to dismiss them
[...]. There can be no question of the proper
organization of the criminal division and ad-
equate functioning thereof before the justices
of the peace are removed.”'?

The consequence of such moods was the
“winding up”, i.e. formal liquidation of po-
sitions of justices of the peace in the various
courts on local initiative. In 1925-1927, the
minister of justice, at the express request of
the district courts themselves, liquidated
by regulation the positions of justices of the
peace in the three circuits I studied.!? This
was not a manifestation of a state policy ill-
disposed to democratic institutions — Jozef
Pilsudski’s coup d’état took place only as late
as May 1926 and had no influence on such
decisions. Also, the critique of justices of the
peace by the left side of the political spectrum
(proven by Maziarz)!? and lawyers’ elites
centered around the codification commis-
sion (showed by Mohyluk)!?® did not play a
crucial role in this process. The liquidation of
the position of justice of the peace in former
Prussian territories was mostly inspired by
the bottom-up disappointment with the insti-
tution, harbored by professional judges and
society, but also by the holders of the office
themselves. The position was not attractive as
it conferred little in the way of prestige, the
duties were time-consuming, required sacri-
fices to be made and were not compensated.
However, the defeat of the institution — espe-
cially in the territories and time I studied —
was brought about primarily by the profile of
the position and the lack of distinctive criteria
to be met by the justices. They were appoint-
ed to substitute for professional judges and

120 APP, SAP, 349: 52v-53.

administer justice by applying legislation in
the same manner as professional jurists. This
of course, was impossible to achieve.
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