EDWARD E. COHEN (PHILADELPHIA)

CONSENSUAL CONTRACTS AT ATHENS

A. The Greek Law of Sale

“The Greek Law of Sale” is not of ancient origin. In 1950, in a massive volume that
has come to dominate its subject “more than perhaps any other” study in the entire
field of Greek legal history (Todd 1993: 255), the German legal scholar Fritz
Pringsheim first enunciated the “Greek Law of Sale.” Scholars have accorded
virtually universal acceptance to Pringsheim’s fundamental rule — which “Greek law
never abandoned” (Pringsheim 1950: “Thesis”) — that a sale attains juridical
significance (that is, gives rise to a legal action for claims relating to the transaction)
only through simultaneous payment of the purchase price and delivery of the good
being purchased.! This rule renders sale, for legal purposes, an instantaneous
transaction: immediately prior to the exchange, neither party has any juridical
obligation or right relative to the other. Since a legal relationship, and hence a basis
for court enforcement of an obligation between the parties, could thus arise only
upon actual performance of services (or delivery of goods) against actual payment of
the full purchase price, Greeks could not enter directly into legally-enforceable
“executory” (i.e. future) obligations, such as deferred delivery of merchandise or
delayed transfer of ownership of commodities being purchased. The “Greek Law of
Sale” was thus juridically simple: unconsummated agreements were legally
irrelevant and hence unenforceable.

B. Consensual Agreements at Athens
Athenian sources enunciate, with repetitive consistency, a single fundamental

principle entirely incompatible with the modern academic “Greek Law of Sale”: a
mere consensual agreement (homologia®) is “legally binding” (kyria®) from the

' See Pringsheim 1950: 86-90, 179-219. In accord: Gernet 1954-60: 1.261; Jones 1956:
227-32; Wolff [1957] 1968, 1961; MacDowell 1978: 138-40; Harris 1988: 360; Millett
1990: 174; von Reden 2001: 74; Maffi 2005: 261.

For homologia as “contract” at Athens, see Vélissaropoulos-Karakostas 1993: 163-65;
2002: 131-36. Refuting Wolff’s attempt (1957 [1968]: 53-61) to define homologia as
“acknowledgement,” Kussmaul offers numerous examples where homologein conveys
future promissory obligations (1969: 30-37). For Hellenistic and Roman usage of
homologia, see Soden 1973.
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moment of mutual consent, even when the homologia is clearly anterior to provision
of the service, delivery of the good or payment in full of the anticipated purchase
price. Athenian law thus holds “legally binding ... whatever arrangements one party
might agree upon with another” (Demosthenes 47.77).* Hypereidés records that “the
law states: whatever arrangements one party might agree upon with another are
legally binding.”® Demosthenes 42 similarly refers to “the law” that “mutual
agreements (homologiai) are legally binding.”® Deinarkhos insists that the “law of
the polis” imposes legal liability on anyone who violates any agreement
(homologésas) made with another citizen.” Isokratés cites the Athenian rule that
agreements between individuals (“private agreements”: homologiai idiai) be
“publicly” enforceable, and insists on the importance of complying with these
consensual arrangements (hémologémena).® In fact, as Pringsheim concedes,” some
texts even emphasize this mutuality of commitment as essential to the creation of a
legally-enforceable obligation. Thus Demosthenes 56.2 confirms the binding effect
of “whatever arrangements a party might willingly agree upon with another,”'” and
Demosthenes 48 cites “the law” governing agreements “which a willing party has
agreed upon and covenanted with another willing party.”'' Epigraphic evidence also
demonstrates the legal significance of executory agreements:'” the sale of real estate
without payment of the full purchase price — impossible under the Pringsheim thesis

For the translation of kyria as “legally binding,” see below pp. 82ff.

1oV (vbpov) Og kedeber kOpio, etvor Soo Gv Etepog £Tépe Opoloynion. Scholars have

assumed, in the absence of evidence to the contrary, that a naked promise by one party

was not itself actionable: Wolff 1966a: 322; Vélissaropoulos-Karakostas 1993: 165-66.

Athén. § 13: b vbpog Méyet, Soo dv Etepog £Tépe Opoloynion kOpio eival. The speaker

does add a condition, otherwise unattested, to this general statement — “but only if they

are fair” (1d ye Oixouc). As has been often noted (cf. Whitehead 2000: 267-69;

MacDowell 1978: 140; Dorjahn 1935: 279), Epikratés is unable to cite any explicit

Athenian legal precept supporting his assertion.

Dem. 42.12: 1dv (vbuov) kededovta ko piog vt 1dg Tpdg GAA AoV OpoAoyiog.

3.4: kol 0 pev xowog Tfig TOAeme vopog, v T1g £ig Eva TV TOV TOALTDY OMOAOYNGOG

11 mopaBfi, t0dtov Evoyov eivor kehever 1® &dikelv. The text (Nouhaud 1990)

incorporates Lloyd-Jones’ emendation (glg €vo Twvé) for manuscripts A and N’s

gvavTiov.

10 uev 18iag opooyiag dnuocie kuplog dvoykdlet’ elvor (18.24); dvaykoiov eivor

t0lg Guohoynuévorg éupéverv (18.25). On this enforcement of private agreements

through public procedures, see Carawan (forthcoming).

“... ekov merely emphasizes that contracts depend on consent, whereas delicts do not”

(1950: 36).

10lg vouolg toig buetépolg (sc. "ABnvaiolg) ot kedebovot, Soo Gv Tic Exmdv ETepog

£1ép® dpohoynon kO pio elvar. For the effect of fraud or improper influence on requisite

volition, see Wolff [1957] 1968: 484, n. 3; Maschke 1926: 162; Sim6netos 1939: 193ff.;

Jones 1956: 222. Cf. Plato, Kriton 52e, Nomoi 220d.

" §§ 11, 54: tov vouov ... ko’ Ov to¢ cuvOfKkog Eypdyouey Tpog Hudg odTOVG ... O UEV
wpoldymoev kol cuvébeto Exav Tpog ExdvTOL.

12 Cf. Finley [1951] 1985: Nos. 3, 112, 113, 114, 115.
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— is confirmed by a horos (“mortgage”) inscription published some decades after the
appearance of The Greek Law of Sale.”’ In contrast to the paucity of evidence
supporting many generally-accepted modern “reconstructions” of Athenian law,"
consensual contracts at Athens are thus attested by a multitude of examples
occurring not in a single context, but over a broad range of situations — taxation,
personal services, testamentary transmission of wealth, the obtaining of judgments,
the transfer and mortgaging of real estate, business transactions, maritime finance.
Even popular discourse recognized the primacy of consensual agreements among
willing parties: in a discussion of the demands of erotic love, the acclaimed
playwright Agath6n alludes to the city laws sanctifying “that which a willing person
should agree upon with another willing person.”"® Aristotle in the Rhetoric similarly
confirms that “the laws” deem “legally binding” (kyria) whatever the parties agree
upon (provided that these private arrangements are consistent with prevailing law).'®

C. Modern Efforts to Refute the Ancient Evidence

Because of the profusion and variety of evidence supporting the existence of
consensual contracts at Athens, virtually all scholars before Pringsheim had
recognized the legal efficacy of such agreements.'” But the existence of legally-
significant consensual agreements contradicts Pringsheim’s principal thesis that only
actual payment of the purchase price or physical delivery of goods entitled a buyer
or a seller to pursue judicial remedies. Accordingly, Pringsheim insisted that “the
possibility of an informal and binding Greek contract of sale has to be eliminated
from the very outset” (1950: 14): “Greek law did not know consensual contracts”
(1950: 47). Yet in some 70 pages of dense argumentation on this theme, Pringsheim
does not attempt to “eliminate” consensual contracts by offering persuasive counter-

¥ SEG 34 (1984): 167= Millett 1982: No. 12A: 8pog ywpiov xai oikiog kol kfmev

nenpopévav ént Aboer Pihior “Adoiel Tipufig évopetlouévng Tob fiuiceog yopiov EEE.

See Millett’s discussion of this document in Finley [1951] 1985: xvii.

Scholars often consider the text of a law or the existence of a legal principle to be

incontrovertibly well-established if it is confirmed by two or three testimonia. The

accuracy of a portion of the Law against Hybris, for example, is “assured” because it is

quoted in two independent texts (Fisher 1992: 36, n. 1).

Plato, Symp. 196¢ 2-3: & & v €kovttL OpoloyioT, eociv “ol morewg PaciAfig vopor”

Sixoua elvar.

Rhet. 1375b9-10, 1376b8-9: 6 ugv xelever xOpio eivon Grt’ dv ocvvBdvral, 6 &’

dmoryopetel un ovvtiBecBon mopd TOv VOpoV ... ol uev cuvBfkot od Tolodot OV vouoy

KkOplov, ot 8¢ vopot tog kartd vopoug cuvBfag. Cf. Dem. 24.117, 46.24.

7 See Beauchet [1897] 1969: 4.12ff.; Lipsius [1905-15] 1966: 684ff.; Vinogradoff 1922:
230; Ferrari 1910: 1198, 1911: 538; Mitteis and Wilcken [1912] 1963: 73, n. 1;
Simdnetos 1943: 293. Contra: Gneist 1845: 413-82. Maschke (1926: 165) recognized a
limited number of specific consensual contracts. After the acceptance of Pringsheim’s
thesis by Wolff ([1957] 1968: 26ff., 1961: 129ff.), only Biscardi continued to assert the
legal significance of such agreements (1991: 232ff.).
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evidence. Instead he offers an explanation that he believes “sufficient to refute our
texts” (1950: 40): not all consensual agreements were enforceable in the courts, but
only those made in the presence of witnesses. Wolff, in an influential 1957 article,
similarly argues in effect that not all consensual agreements were enforceable in the
courts, but only — those accompanied by oaths!"® Yet, like Pringsheim, Wolff too
had an ulterior motivation for denying legal significance to consensual agreements:
their very existence contradicted Wolff’s cardinal thesis that contractual legal
obligation arose only as the result of a “real act,” a “disposition for a determined
purpose” (Zweckverfiigung) that thereby imposed some obligation on the recipient."
Wolff’s thesis is entirely incompatible with the existence (or even the possibility) of
legally-significant consensual contracts. Accordingly, as Wolff’s formulation has
become generally accepted,” it has further reinforced (and itself taken confirmation
from) Pringsheim’s denial of the legal significance of consensual contracts.”’ Under
the Pringsheim/Wolff theory, Athenian assertions that mutual covenants are kyria
(“legally binding”) can mean no more than that reciprocal promises are
determinative of the parties’ legal rights if, and only if, a “hand-to-hand” physical
exchange has previously created a legal relationship between the parties. In the
absence of such a “real” element, the parties’ mutual covenants have no legal
significance and cannot be enforced through the legal system.”” In effect, the
frequent statement in the ancient sources that a consensual agreement (homologia) is
“legally binding” (kyria) has been transformed into an expression conveying
precisely the opposite meaning, viz. that a consensual agreement (homologia) is “of
no legal effect” (kyria), in the absence of a “real element” — an interpretation that
defies philological or semantic sense, and mutilates the plain meaning of the
Greek.” To be sure, in classical Greek the word kyria does carry a multitude of
significations and implications: the Liddell-Scott-Jones Greek Lexicon offers more
than a dozen basic meanings — and a multitude of nuanced differentiations within the
basic divisions. But in all contexts kyria conveys — in the Lexicon’s words — such
meanings as “having power,” “having authority,” being “decisive” or “valid,” being
“authorized” or “ratified,” or, as a substantive, being “lord,” “master,” or “owner.”
God, for prime example, is kyrios — “all-powerful,” “omnipotent.” When described

See below Section C3.

' 1957 [1968]: 63. Cf. Wolff 1961.

For its prevailing sway, see Tréianos and Vélissaropoulos-Karakostas 1997: 89-92;
Vélissaropoulos-Karakostas 2002: 130-31; Jakab (this volume).

Wolff explicitly acknowledges the interdependence between his thesis and that of
Pringsheim (“dem wir die Aufhellung der Wege verdanken” [1957] 1968: 487).
Vélissaropoulos-Karakostas 2002: 131: “Here, in brief, is the concept of Greek contract
formulated by H.J. Wolff ... Everyone ... had to resort to the same contractual paradigm,
the contract ‘from hand to hand,” if they wanted to benefit from the protection of the
civic courts.”

Z Cf. Gernet [1955] 1964: 219: “valable et efficace (x0pict).”
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as kyrios, a law (nomos) or decree (pséphisma) is “in force” or has “legal effect.”* A
court that is kyrios is one having legal authority.” In the context of covenants,
“legally binding” is thus clearly the closest modern equivalent for kyria.”® Carawan
(forthcoming) correctly describes a “kyria clause” as a “contractual agreement (that)
cancels prior claims and considerations. Parties to (such) an agreement have this
capability to demand that one or both do thus-and-such in future, beyond any quid
pro quo in hand,” even when there is no other formalistic element (such as an oath)
to create a legal obligation. Legal historians have differed in interpreting fourth-
century “kyria clauses” as either absolutely determinative of the matter in question
or as highly persuasive.”” But, to my knowledge, no one has ever directly suggested
that kyria should be understood in any context as “ineffective” or “non-binding.” Let
us therefore consider the justifications offered by Pringsheim and Wolff for their
singular interpretation.

1. Legal Evolution.
In a formulation akin to Maine’s conceptualization of inexorable legal movement
“from status to contract,”*® Pringsheim saw Greek law as embodying an early stage
of juridical immaturity in which only physical payment of the purchase price or
physical delivery of the good could effectuate a legal relationship. For him, “the
early history of legal transactions is always dominated by formalism; independence
of form is a later gradual growth” (1950: 15). Hence, his evolutionary imperative:
“Greek law like other laws developed from mere formalism to more convenient
forms; but it never recognized informal agreements, it did not know consensual
contracts” (1950: 47). (Wolff offers a similar evolutionary conceptualization in a
discussion of contract law “in the light of comparative legal history” [1961]).
Although an evolutionary conception of law and society never again attained the
dominance reached in the nineteenth century,” evolutionary theories of legal
development, and especially of the evolution of contract, were still somewhat
acceptable at the time that Pringsheim was writing, now more than a half-century

# See Dem. 24.117 (tobg &AAovg vopovg dixdpovg ofeton delv eivat, obtov 88 Kol TOV

obT0d vopov xOplov); Dem. 50.1 (nepl tdvV vouwv, motepo kvpiol eiow i ob). Cf.
Dem. 23.32 (tOv vopov kOplov).
% See Dem. 13.16; 26.9; 57.56. Akyros (lacking legal authority): Dem. 24.2, 79, 102, 148,
154.
Gernet [1955] 1964: 218: “8c° &v 11g Etepog £Tépe duoloyion eivat, on peut traduire
‘toutes conventions font loi entre les parties’.” Cf. Gernet [1955] 1964: 219.
2 Determinative: Partsch 1909: 149, 1913: 447. Persuasive: Segre 1925: 127ff.; Héssler
1960: 171f., 42, 60, 71, 92; Rupprecht 1967: 61, 1971: 19, 72. In the Hellenistic period,
such provisions appear to have become formulaic, lacking persuasive force (Schwarz
1920: 11041f.; Wolff 1978: 11.161). Cf. Vélissaropoulos-Karakostas 2001.
1861: 169. On the inapplicability of Maine’s evolutionary theory to Athenian life and
law, see Todd 1994 and E. Cohen 1994.
» See Burrow 1966: 17-41; Stein 1980: 86-98; Kuper 1988: 17-41; Cocks 1988: 52-78.
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ago.” In the twenty-first century, however, few scholars envision legal history as a
process of progression from a lower, simpler, or worse state to a higher, more
complex or better arrangement. For the overwhelming majority of contemporary
scholars, conclusions based upon an historical assumption of legal evolution are
dismissed as “naive” (Todd 1993: 253), and even among those who do recognize the
possibility of patterns in legal history, a growing consensus seems to hold that “the
path of development of legal institutions does not always follow a straight line.
Often it is actually circular.”" In contrast, there seems to be increasing acceptance,
from anthropological and historical perspectives, of the “Liberal Theory of
Contract,” which suggests that from time immemorial, promises have been enforced
by legal bodies because of a fundamental human moral belief that individuals should
be bound by obligations that they impose on themselves by an exercise of free will,
and that the consensual contract accordingly lies at the beginning, not toward the
end of legal history.” Athenian recognition of oral consensual agreements, far from
defying the pattern of legal “development,” may instead be seen as conforming to a
universal imperative.

2. Witnessing

Despite Pringsheim’s insistence, on evolutionary grounds, that consensual contracts
could not have existed in classical Athens, he still had to acknowledge the ancient
evidence supporting their existence and legal efficacy (1950: 34-43). He therefore
proposed a general rule giving legal force not to all homologiai but “only to
witnessed homologiai” (1950: 22-25, 43). There is, however, no sign of a general
requirement in Athenian law attributing legal significance only to mutual promises
made before witnesses. Pringsheim was able to find only a single equivocal passage,
Demosthenes 42.12, that appends to the usual formulation of the law (“mutual
agreements [homologiai] are legally binding”) the phrase “which they undertake in
the presence of witnesses.”® But even this citation is ambiguous. Because the
Athenian orators often interpose among verbatim legal citations their own
extraneous comments,” two interpretations are possible: (1) the speaker here is
dealing with the facts peculiar to this specific case, describing agreements which
were in fact witnessed, but not purporting to establish a legal rule at variance with
the multitude of formulations (quoted above) which do not allude to witnessing, or
(2) the orator is actually quoting verbatim a legal text that adds a requirement not
otherwise known. Various considerations, including other passages in Demosthenes

% For the alleged evolution of contracts under the Common Law, see especially Simpson

1975 and Baker 1981.

' Vélissaropoulos-Karakostas 1993: 269.

32 See Kimel 2003: 7-32; Scanlon 2001; Fried 1981.

3G &vB’ Evdg 8o vopoug fiket Tpdg bubic mopoPePnrdg ... Etepov 8¢ 1OV kehedovto
Kvplog etvor o Tpog GAAAAOLG dpohoylog, di &v évovTiov TomcmVToL HopTH pv.

3 Cf. Dover 1978 [1989]: 23-31; Harris 1992: 77.
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42, favor the first explanation. In the paragraph immediately following 42.12, for
example, the speaker, inveighing against his opponent’s violation of agreements,
makes no mention of witnesses in noting the “hatred” that Athenians would feel
toward anyone suggesting that a consensual contract (homologia pros allélois) was
not legally enforceable.” Later he rebukes his adversary for behaving as though the
law bade a party to “do none of the obligations which he had agreed to,”** again
without adding “in front of witnesses,” or some such qualifier.

In any event, a rule restricting the enforceability of consensual agreements to
those that were witnessed would still not have established that “Greek law did not
know consensual contracts” (1950: 47). To the contrary, such an evidentiary rule
would merely confirm the juridical significance of consensual contracts that did
comply with the evidentiary standard”’ — just as the Anglo-American Statute of
Frauds, by denying legal enforceability to oral agreements for the sale of real-estate,
confirms the actionability of executory real-estate contracts that do comply.’
(Similarly the “new obligations™ [“les nouveaux devoirs”] imposed in recent years
on parties to contracts in France implicitly confirm the enforceability of those terms
actually agreed upon).*

Moreover, a procedural requirement mandating the witnessing of consensual
agreements would have been of no practical significance at Athens where the
involvement of witnesses was an inherent aspect of virtually all commercial activity.
Because the simple written receipt was unknown in classical Greece,* and because
documents were generally destroyed concurrently with a party’s compliance with
the obligations imposed by written arrangements,” witnesses uniformly were
gathered to note such mundane phenomena as delivery of goods* and the repayment
of loans.*

3. Oaths
“What may be called the contractual obligation under Greek law always needed
some real basis ... some material sacrifice. Lacking such a sacrifice, there was no
room for any liability.” (Wolff 1966 a: 131)

Like Pringsheim, Wolff created an elaborate legal theory that insisted on the
need for a “real” element — for Wolff a disposition or other “material sacrifice” — in

3§ 13: dv el Tic dxvpov fiyfoarto Selv etvor Ty Tpodg dAAHAoLS dpoAoyiav, piohoont’

av o0TOV GG VITEPPAALOVIO GLKOPOVTIQL.

§ 14: domep 100 VOUOL TPOGTETTOVTOG INSEV TolEly GV Gv dpoloyion Tig ...

7" As Biscardi observed: 1991: 237-38.

*# See Posner 2000: 161-66; Attiya 1986: 151-58; Kennedy 1973.

¥ Jourdain 1997: 73ff.

“ Hasebroek 1923: 393ff.; Pringsheim 1955: 287-97.

4 See Dem. 33.12, 34.31, 56.14-15. Cf. E. Cohen 1992: 125; Jones 1956: 220.

2 Cf. Dem. 27.21; Hyper. Athén.

# See, for example, Dem. 27.58 (3,000 dr. payment before numerous observers in the
Agora), 33.12 (many witnesses to repayment of 3,000 dr. loan). Cf. Dem. 34.30; 48.46.
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order to create a juridically enforceable contractual obligation. Wolff insists that the
Greeks did not conceive of a contract as an “agreement”;* rather it was “in its
origins a promise made on oath.”* But since Greek law did not recognize mere
mutual promises as a basis for liability — “the contractual obligation under Greek
law always needed some real basis” — a consensual agreement, even fortified by
oath, could not itself create a binding obligation.*® As a result, according to Wolff,
the courts were constrained to extend the action of “damage” (blabé) “to cover any
kind of deterioration of the plaintiff’s material interests caused by any wrongful act
or conduct of the defendant,” thus providing the Athenians with their only “system
of contractual liabilities.”*’

Wolff’s thesis — which fills the theoretical lacuna created by the denial of the
existence of consensual contracts at Athens — has long commanded general
acceptance.”® Nonetheless, in recent years, it has drawn criticism as “speculative”
(Todd 1993: 267) and as “solving one puzzle by introducing another,” viz. “what it
is that creates a duty” to rectify “material sacrifices” (Carawan [forthcoming] 7). On
this point, Wolff argued that the religious element inherent in oaths imposed a duty
on the recipient of a “disposition for a determined purpose” (Zweckverfiigung) and
that a “real” act (praxis) violative of that duty triggered legal liability ([1957] 1968:
530ff.). To show that his views were not mere theory lacking an ancient evidentiary
basis, Wolff offered Demosthenes 48 as “eine Illustration” of his thesis. In
Demosthenes 48, a case involving a purported agreement to share a contested estate
and to coordinate strategy and action against other claimants, the speaker makes
explicit reference to “the law” pursuant to which the parties entered into their
agreement (“wrote up their contract” [synthékai])."” The speaker has the text of the
law (making such consensual agreements binding) read to the jurors (§ 11), and
insists that his opponent must be “insane” to disregard this law requiring that a party
“do whatever he has willingly agreed upon and covenanted with another.”*® Wolff
correctly points out that the parties added oaths, promising to abide by these
agreements,’' but for this provision they called upon the gods as witnesses. (They

4 Wolff [1957] 1968: 522-23; 1966: 129-30.

4 Todd 1993: 267.

4 Wolff [1957] 1968: 529.

47 Wolff 1966a: 130-31. Cf. Wolff 1943 and Wolff 1966 b.

4 Todd 1993: 267; Kussmaul 1969: 9; Hamza 1989: 14-16.

4§ 10: tov vouov ... x> v t(‘xg Guveﬁxag éypéc\yocuev np(‘)g fNuog avtovg. Cf. § 9:
cuvOnkog sypa\uauev npog fubg  avTovg nept OnévTov ... Kol pnd’ otodv
nheovekThoew tov étepov bv kotéAmev Kopwv, kol téAla névto kowf {nticety, kol
npéewv uet’ dAANAwv BovAevopevor § T Gv el 8én.

§ 54: mdg yop 0¥ paiveron Sotig ofeton Selv, & uev duoddyncev kol cuvéBeto Exav
TpOG EXOVTOL Kol (DocEV TOVTOV Uev und’ 6TV ntotely;

§ 9: Gprovg loyvpode dudcaey GAAAAOIE, B Uiy 6 Te D povTa ovepd Svto KaADS
kol dikoimg dronpfoesBor. § 10: éypdyapey toc cuvBfkog kol Sprovg dudcapuey,
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also made use of human witnesses, entrusted the agreement to a third party and
recorded their undertakings in writing. °*) But the text provides no linkage at all
between these additional elements (oaths, witnesses, writing) and the legal efficacy
of the parties’ arrangements. “The law pursuant to which the parties entered into
their agreement” is the same provision we have encountered in so many other
Athenian citations, the statute holding that a consensual agreement (homologia) is
“legally binding” (kyria). Demosthenes 48 thus provides yet another example of the
legal significance of reciprocal promises at Athens. Once again, Athenian law
providing that “a homologia is kyria” offers a far simpler and far more credible
explanation of the Athenian approach to “contracts” than that provided by the
recherché modern concept of Zweckverfiigung.
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