ADELE C. SCAFURO (PROVIDENCE, RI)

THE LEGAL HORIZON OF EURIPIDES’ /ION
A RESPONSE TO DELFIM LEAO

Ledo offers a rich discussion of a wide variety of texts, using those presented in the
first sections to create the “legal horizon” against which we are to view Euripides’
play. This is a thoughtful piece of work that offers new insights into the relationship
between legitimate offspring (gnésioi), immigrants (epélydes), and, by analogy,
adoptees, and between autochthony and the right to possess land. In the brief time
allotted to me, I"d like to extend Ledo’s “legal horizon” and offer denser detail.’

I. Autochthony and citizenship laws

Let me start by trying to peg [Demosthenes]’ and Plato’s use of the myth of
autochthony into an historical framework by asking: why and how do they use the
myth? In the first instance, both authors use it to commemorate the past: the myth
introduces the birth of brave men and leads to their legendary acts of bravery and
then to historical deeds; but whereas the Demosthenic Epitaphios only advances as
far as the Persian Wars and essentially elides the Peloponnesian War and the defeat
of Athens (60, 11), the Menexenos carries its account of brave deeds to the Peace of
Antalcidas in 387 BCE. The myth, then, is used in different ways to re-envision the
past: the Demosthenic speech might be said to provide an ideologically constructed
background for the first half of the fifth century, but where is Plato’s focus? Ledo
has called attention to Menexenos 237bc so as to demonstrate a connection between
citizenship, autochthony and land possession and has focused on Plato’s reference to
the earth as mother and shrewdly observes that ‘a true, diligent and devoted son
cannot alienate it [the land] frivolously.” Plato exploits autochthony and the earth as
mother again in Republic book 3 (414B-415D), where the myth is the “noble lie” to
be foisted on youngsters so they will participate happily in the just city. Plato again
mentions earth as mother (but also as despoina) in the Laws in a passage where the
Athenian visitor propounds different ways to maintain the magic number of
5,040 households in the second perfect polity (Laws 5, 740e-741a); here, great
importance is ascribed to the inalienability of property and to inheritance conveyed
to the best son; importance likewise is attached to the earth as parent and to its care
by parent’s children; and here, too, appears an important statement regarding

' The author thanks Alan L.Boegehold, Jeffrey Henderson, and Robert Wallace for
helpful discussion while composing this essay.
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reaction to peril of oikos-diminishment: “If, on the other hand, there come a wave
bearing a deluge of disease, or a plague of war, and the inhabitants become much
fewer than the appointed number by reason of bereavement, we ought not, of our
own volition, to introduce new citizens trained with a bastard training (roAitog ...
voOn1 nondeion memondevuévouc); but not even God — as the saying goes — is able to
compel necessity.” Plato in these passages is looking backward to the fifth century,
not to the grand Persian Wars and the Periklean age of empire as does the
Demosthenic Epitaphios — but rather to its whimpering end. We have here a fourth
century revisionary view of late fifth century constraints. Plato’s exploitation of the
myth of autochthony has its own conservative agenda, the lessons to be learned for
building a more perfect polis.

In creating an historical backdrop for Euripides’ play and its extensive allusion
to the myth of autochthony, it is perhaps useful to take a cue from Plato’s Laws and
to locate that backdrop, not against the Periklean law of citizenship nor in fourth
century re-visioning of the past, but somewhere in-between. The date of the /on is
itself uncertain — indeed the Cambridge History of Ancient Greek Literature gives it
as after 412 in its chapter on “Tragedy” but then as 418/17 in its authoritative
“Appendix” (1985: p. 316 and 768); Wilamowitz himself waffled between an earlier
and later date and was surely right to endorse the later one, after the occupation of
Dekeleia and the Sicilian expedition.2 Even if not absolutely secure, still, the lon
was composed after the plague — and after a great many citizen deaths. If I may
borrow Ledo’s metaphor once again, the legal horizon for the play, while it may
start from the sunrise of Perikles’ citizenship law, surely extends to the collapsing of
that same law during the course of the Peloponnesian War. It may also extend to that
law’s “annulment”, which is controversial and undated but accepted by many
authorities — some of whom place it immediately after the Sicilian disaster — to the
effect that “the Athenians because of a shortage of men passed a vote (ynoicocBon)
with a view to increasing the population, that a man might marry one asté and have
children from another.”® And finally, the legal horizon might foreshadow the next
morning’s dawn, that is, 403/02, when the ‘old’ citizenship law was reinstated by
Nikomenes’ decree, with the proviso that it should not be enforced against
individuals born before that year," and it should also show, later that same morning

Wilamowitz-Moellendorff 1926, p. 24.

D.L. 2, 26. Perikles’ law was still in force (or at least “on the books”) in 414 (Aristoph.,
Av. 1646-70). The decree reported by D.L. is not dated; Miller 1899, p.786-811
suggested that it belongs soon after the Sicilian disaster; he is followed by Wolff 1944,
p. 85-6 and by Jacoby (FGrHist 3b, Suppl. 2, p. 381 n. 35) who thinks it “more likely”
than an annulment in 429. For a different view, that there was no annulment, and that the
legislation of 403/02 was part of the codification of Athenian law that began in 411, see
Walters 1983, p. 325-27.

Eumelos FGrHist 77 F 2 (= schol. Aeschin. 1, 39). The proviso is important. Boegehold
1994, p. 57-66 proposed that a motive for Perikles’ citizenship law may have been to end
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— or year — when another law was passed, this time by Aristophon, that “whoever
was not born from an asté was to be a nothos.”

Now, whether Perikles’ law was formally annulled or simply ignored, its re-
instatement will have, to some degree, been a response to a perceived problem that
may have been decades in the making. And as to the wording of the decree of
annulment — paraphrase or verbatim, whatever it is that Diogenes Laertius has given
us, that “a man might marry one as#¢ and have children from another” — is it simply
fortuitous that in the Jon we have a typical Euripidean gender-bending mimicry of it,
namely an asté who has married one man and has had a child by another?® In
Euripides’ play, however, the doubling of men is not acceptable, at least not to Ion,
and of course Xuthos is totally unaware of Ion’s true parentage but finds his own
paternity creditable and a vague recollection of a temporary ‘hook-up’ suffices for
establishing maternity. This is a world where social and family relations are
immensely confused.

II. Autochthony and children: gnésioi and adoptees

Thus far [ have considered the diachronic extension of the legal horizon of the /on.
Now I would like to consider two points on the landscape: the position of adoptees
vis-a-vis gnésioi (legitimate children) and later, grants of enktesis.

The speaker of the Demosthenic Epitaphios alludes to the Athenians as
earthborn heirs to their land; he then juxtaposes these men, the gnésioi politai, with
migrants whom he assimilates to the status of adopted children (60, 4). As Ledo puts
it: the migrants “are in fact morally positioned at a lower level, as if they were
adopted children (eispoiétoi paides).” Were the descendants of former immigrants
morally positioned as inferior to gnésioi, as if they were adopted children — and if
so, is this a fifth or fourth century view? Here I should like to forego consideration
of the children of immigrants and simply consider the relationship of gnésioi to
adopted children. There were strict rules of kinship by which legitimate citizens
passed on property, that is, the anchisteia, and the anchisteia is undoubtedly an
archaic institution: if de cuius has sons, the sons must inherit; if there are no sons,
and he dies intestate, then the daughters inherit; if none of these, then the brothers,
and so on. Sons adopted in the lifetime of the deceased can inherit just as if they
were “born of the body”; they simply “enter the estate.” In the fourth century, at any
rate, there is no disability in the matter of inheriting property, in theory, for children

inheritance disputes between métroxenoi and sons with two Athenian parents; by
“grandfathering in” children of mixed parentage, had the Athenians learned a lesson?
Athenaios 13, 577C mentions Aristophon’s law (nomos), citing it from book 3 of
Karystios” Hypomnémata (= Karystios fr. 11 Mueller FHG 4, 358). For different
scholarly views, see Scafuro 1994, p. 182 n. 5.

The Athenian man of the late 410s has been turned into a mythical Athenian Queen and
the Athenian woman of the same historical period has become the foreigner, Xuthos. For
the male/female exchange, see Loraux 1993, p. 189-93.
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adopted inter vivos,” and it is difficult to find any elsewhere for adopted children —
except in one circumstance that arises in the law cited in [Dem.] 46, 14:

“Ocot un énemoinvto, Mote uNte dmewmely pit’ émidicdoachor,

(5) 8te Zohwv eiohet T dpynv, 1o Eovtod SroBécBon elvan Snwg dv
¢0€An, Ov M modeg MG YvAGIOL Gppeveg, av i Howvidv fi yRpag

Al papudkav | vocov éveka, §j yovaiki teiBduevoc, Ko ToHTOVY

70V ToPOVOdY, f| Vi’ Avdrykng 1} Oro Secuod kotoAnebeic.

Everyone who had not been adopted when Solon entered on his archonship so as
neither to renounce nor claim the inheritance at law is permitted to dispose of his
own property, however he wishes, provided he has no legitimate sons, unless he is
mad due to old age or drugs or illness, or under the influence of a woman, being
deranged by of any of these causes, or is constrained by need or actual fetters.

What Solon intended when he passed this law has been a matter of great
controversy,8 but most scholars, 1 think, would at least agree that Solon barred
adopted sons who remained childless from adopting in turn; in such a case, the oikos

was

to be returned to closest kin. So adopted son and natural son, at any rate, do not

stand on the same footing when it comes to disposing of an estate. Can this be
thought of as a “moral” inferiority? I think not.

can

While interesting affective distinctions between natural sons and adopted sons
be found in fourth century evidence,’ it is more relevant in the context of the lon

to keep to the earlier period. Here I point to two different phenomena: first, the

7

In practice it was of course different for children adopted by will; as the belligerent
plaintiff in Isaios 3 put it: Koitor — Smep elmov kol mpdtepov — Joot gy <dav>
kotoAinwot yvnoiovg noidog € abtdv, o0 Tpoohkel T01g mociy émdikdoocOot Tdv
notpdav: doot 8¢ drobhkoig ovtolg elomotobvral, Tovtolg émdikdlesBor mpochxket
tdv doBévtov. (61) Tolg uev yép, Ot yove 7yeydvooly, ovdelg Gv dMmov
aueloPnrhoceie tepl 1OV TOTPOOV TPOG OE TOVG EIOTONTOVG OIMOVTEG Ol KOTd YEVOG
npoonkovteg dueioPnrety d&rodotv.

The law is ascribed to Solon at Dem. 20, 102: Epol 8, & &vdpeg ABnvodor, Sokel
Aentivng (ki pot undev opyroBijc: 00dev yap prodpov épd oe) §| 00k Gveyvorévol
T0Vg TOAmVog vououg fj o0 cuvidvart. el yop 6 pev Téhwv #0nke vouov éEetvar dodvar
0 €ovtod @ v Tig BodAnton, fav ph moldeg ot yvActot.. For different
interpretations of the difficult first eight words of the law cited at [Dem.] 46, 14, see
Harrison 1968, p. 85-87, esp. 86 with n. 2. For the view (tendentious or not) that the
usual procedure, in the absence of legitimate children, was to adopt a son, see Is. 2, 13-
14.

The speaker of Dem. 39 and [Dem.] 40, for example, repeatedly uses (twenty times) a
verb and noun, poeisthai and poiésis, for Mantias’ recognition of Boeotus as his natural
born and legitimate son — yet these words would seem, more properly, to refer to an
adoption. The designation is a slur, as if being “adopted” is somehow spurious; for
details, see Scafuro 2011, p. 40-42.
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scarcity of adopted children in fifth century drama and secondly, some evidence that
might suggest an on-going debate about adopted children at the end of the century.

Instead of adopted children in fifth century drama, foundlings and supposititious
children more regularly appear: the latter are mentioned on four occasions in
Aristophanes’ Thesmophoriazousai, a play probably produced in that interesting
year 412/11:'" Crotylla reels off a series of offences against her sex and includes
denouncing a woman who has passed off another’s child as her own (339-40); Mica
complains that a childless wife who wants to pass off another’s baby as her own
can’t even get away with it (407-08); she later describes how one childless woman
pretended she was in labor for ten days until her maid could purchase a new born
infant for her to bear and pass off as her own (502-11); and Euripides’ kinsman
dressed as a woman accuses lady-friends with exchanging a new-born daughter for a
slave girl’s new born son as if it were a common thing (564-5)."" Adopted children,
on the other hand, are a rarity — or perhaps, it would be more accurate to say, the
“technical” language of adoption is rare; it appears, so far as I know, only in the Old
Comedy poet Eupolis who apparently smeared Theramenes for having been born on
the island of Keos and having been adopted as the son of Hagnon (Poleis, K-A 251,
dated 422 BCE).

Non-technical language, however, appears elsewhere — for example, in the /on.
At the end of the long dialogue that follows Kreousa’s recognition of her son and
her revelation to him of his paternity, lon is still suspicious. Why did Apollo give
him away to another father? he asks. Why does Apollo say that he, lon, is Xuthos’
son? Kreousa answers:

TeQLKEVOL HEV 0V, dwpelton OE oe
aDTOD yeydTor Kol yop OV 9lAog eilmt
doin tov avtod Talda deordtny douwvy (1534-36).

He doesn’t say you are Xuthos's son; he is giving you,
His own son, as a present — in fact, just as one friend might give
To a friend his own son to be heir of his house.

Henderson 2000, p. 444-45 dates the production to the Dionysia of 411.

In Euripides’ Alcestis produced earlier, in 438, Admetos, upset with his father Pheres,
denies he is his natural son; he was borne of a slave woman and given to his mother
(636-41). A pun on a supposititious child appears at Aristoph. Pax 677-8 (421 BCE); in
Clouds 530-31 (423 BCE), the choros leader uses the exposing of an infant and its
acquisition by another girl as a metaphor for the production of earlier comedies
composed by Aristophanes (but not produced by him). Another Old Comedy poet,
Telekleides, smears a sycophant as taking a mna from one Charikles so keep secret his
mother’s purchase of him (K-A 44; after 415 BCE). In contrast, New Comedy is rich
with adoptees (e.g. Moschion in the Samia, and the brothers in Adelphoi) as well as
supposititious children who regularly turn out to be of citizen birth.



158 Adele C. Scafuro

Scholars have often noted that Kreousa likens Apollo’s conduct to adoption'” — but
they have not noted how odd the articulation is: av @iAog @iAmt doin TOV ahTOD
notdo.. Now, who has ever heard of Athenians giving their sons away as one friend
to another? Athenians give their sons, not to friends, but to kinsmen, to blood
relatives — for adoption (eiomotelv) and not as presents.'’ I suspect that Euripides
has carefully chosen his words here in harmony with the gender-bending strategy
that guides the rest of the play along: Kreousa is depicting lon as a supposititious
child — not an adopted one — from an alternatively gendered standpoint: instead of
one woman selling or giving a child to another woman to raise as her own, Kreousa
euphemistically depicts Apollo as fobbing off a child on a man — with a view to the
child profiting from the estate.'* This idiosyncratic formulation of the scenario of a
supposititious child perverts adoption: both strategies secure inheritance, but the
former entails secretive delivery and the latter a manifest fiction legitimized by
law."” Did the Athenians recognize the one scenario as a perversion of the other? In
the period when the Periklean citizenship law had lapsed — whether formally or
informally — they very well may have. The “sudden” quadruple appearance of
supposititious children in Aristophanes’ Thesmophoriazousai in close temporal
proximity to the presumed date of the /om is certainly suggestive: a woman’s
acquisition of a child from an outside source was a way to maintain a traditional
marriage after the passage of a decree — or a communal agreement — to allow a man
to keep one woman as a wife and another to bear his children.'® The acquisition of a
“supposititious child” is an adoption controlled by a woman.

Non-technical language for the acquisition (adoption?) of children also appears
in two fragmentary plays of Euripides. In Erectheus, a speaker, possibly Praxithea,

12 E.g., Wilamowitz-Moellendorff 1926; Owen 1939, apud 1535: “Eur. Is referring to the
contemporary custom of adoption”; Ogden 1996, p. 172: “The play reaches its most
bathetically parochial at the point at which it is explained why Apollo told Xuthos that
Ion was his son when he was really Apollo’s own: the explanation is made in terms of
the banalities of classical Athenian adoption law.”

The noun philos refers to “friend” and not to “kinsman”; see Konstan 1997, p. 52-82,
esp. 59 and n. 9.

Kreousa explains further after their next exchange: if he were called the god’s son, he
would have had no inheritance or a father’s name (t0d 8eod 8¢ Aeyduevoc/ 0bx Eoyeg dv
10T’ oUte marykANpovg dopovg / 0Vt Gvopo Tortpdg, 1541-43).

Similarly Cohen 2000, p. 87: “Euripides traumatizes Athenian norms by deriving the
‘autochthonous’ line through maternal, not paternal, filiation (while the putative father is
forced into the usually feminine role of trying to gain entry into the family for a
supposititious child).”

Gardner 1989, p.56-57 considers the passages from Thesmophoriazousai about
supposititious children from both the male and female point of view; the woman would
be “safeguarding her own position” in her marriage whereas a man would see it as
“trickery and deceit,” used “to take advantage of the material security the oikos could
offer.” She does not directly link these views with the collapse of the citizenship law
during this period.
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complains (7rGF 5, 359): Oetdv 8¢ maidwv mod kpdrog; o hvto yop / kpeloocw
vouilew todv doxnudtov xpeav (“Where is the advantage in ‘acquired’ [‘adopted’?
suppositious?] children? For we should realize that those born naturally are superior
to make-believe children!”). And in Melanippe Captive, a speaker says (TrGF'S,
491):

{670 8" Gepwv BV 06TIC ATEKVOG BV TO TPIV
notdag Bupaiovg eig ddpovg éxthcaro,

TV polpov £1¢ TO UM XPE®V TOPASTPEPMV:
® yop Beol S1ddat um pHvon Tékva,

od xpN udyxesBo mpdg 16 Oelov, AN €a.

A man who, though childless earlier in life, acquires the children of others for his
house and thereby perverts his fate into the undestined, let him know he is a fool —
for a man who is destined by the gods to be childless should not fight against their
will but let it be.

Neither play can be precisely dated but metrical evidence and probable allusions in
other datable dramas suggest a date in the lower range of 421-410 for Erectheus and
a date close to 412 for Melanippe Captive."” It is hazardous here to attempt to
reconstruct the precise point in the plots at which these speeches were made;'®
suffice it to say that one speaker has expressed the view that non-natural children
(i.e., whether adopted or suppositious) are inferior to natural children in a play
(Erectheus) in which a child has (apparently) been taken in as heir for an imperiled
household; and another speaker has expressed the view that to raise such children is
a perversion of a man’s destiny in a play (Melanippe Captive) in which children
born outside of one family have been raised to adulthood in another. In other words,
disapprobation is a response to “adoptions” (whether official or not) that have
already taken place.

When we turn to fifth century documents and oratory, we find two pieces of
evidence for what may have been a serious debate in the late fifth century. First,
there is Theozotides’ proposal to provide state support for the children of fathers
who had died violent deaths while coming to the aid of the democracy (SEG 28, 46);
according to Stroud’s interpretation, the children are the orphans of men who died

17" Collard-Cropp 2008, p. 366 for the lower date for Erectheus, pointing out probable
allusions to Erectheus in Aristophanes’ plays of 411, namely Lysistr. 1135 (cf. fr. 363)
and Thesmoph. 120 (cf. fr. 369d); ibid., p. 589, for a date close to 412 for Melanippe
Captive, citing the coincidence of F 507.1 with a line from Eupolis’ Demes (412 BCE),
possible imitations in Aristoph. Thesmoph., and similarity of romantic plot to other plays
such as Antiope, Hypsipyle, and lon.

18 Collard-Cropp 2008, p. 363-66 for brief remarks on the plot for Erectheus and 587-89 for
Melanippe Captive.
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under an oligarchy.'” In his decree, Theozotides proposes to restrict support to the
orphans who are gnésioi and exclude nothoi and poiétoi. Secondly, there is Lysias’
speech against the same Theozotides, for proposing to exclude the latter two
categories of children (Lysias, frag. 128 Carey). I have already pointed out that
during the Peloponnesian War the Periklean citizenship law had lapsed; indeed, the
supposititious children of Aristophanes’ Thesmophoriazousai and Euripides’ lon
might be added to the stew of evidence suggesting that lapse. Stroud, in the editio
princeps of Theozotides’ decree, summed up more reliable evidence when trying to
date that document (was the oligarchy of 411 or 404/03 in question?): “Theozotides’
discrimination against v68ot1 and momroi is not easy to explain,” he argued, “in the
period before the citizenship laws of 403/2.” He continued:

Slaves, metics, and foreigners who fought at Arginousai in 407/6 were rewarded
with Athenian citizenship. Samians in large numbers were voted full Athenian rights
in 405/4. Euboians were granted rights of intermarriage with Athenians sometime
before 405. Afier the Sicilian expedition a decree was passed which permitted
citizens to have legitimate children by one Athenian woman while still remaining
legally married to another. All available evidence indicates that prior to 403/2
vO0ou had full rights of citizenship, it would be very surprising to find those voBot
whose fathers fell in battle excluded from public support before the end of the war.*

If speech and decree are connected, then Theozotides’ decree passed amidst
controversy; véBot and momntol were excluded. While some scholars have doubted
both the date and the connection of the two documents, the speech by itself
nevertheless testifies to the negative début of adopted children into fifth century
documentary history. That negative sentiment (or at least “bad odor”) is illustrated
as well in the near contemporary literary document (the decree dates to 411/10 BCE)
that provided the verdict for Antiphon and Archeptolemos; at its end, it directs: kol
£4v <t1¢> momontol tva TV €€ ApyenToA&uov Kol AVTiQdVTog, GTILOG £6TM O
rnomoaopevog (Plut., Mor. 834B: “and if <anyone> adopts any descendant of
Archeptolemos and Antiphon, let the adopter be atimos”). This is important: for
there is little evidence elsewhere concerning adopted children earlier in the fifth
century — they certainly existed (Plut., Them. 32),*' but apparently did not attract
much attention. Is it possible, then, that the view of the moral superiority of gnésioi
over adopted children is a late fifth century view, reflecting, in the first instance, an

1 Stroud 1971. See now Matthaiou 2011, dating the decree to 411, with which the
argument here accords.

% Stroud 1971, p. 299 with n. 58-62 (abbreviated here): (1) for awards after Arginousai,
Aristoph. Frogs 190-91, 693-94; Hellanikos FGrHist F 25; Diod. 13, 97, 1; (2) rights for
Samians, IG 112, 1; (3) rights for Euboians, Lys. 34, 3; (4) citizens allowed one asté as
wife and another for bearing children, see n. 1 above and add (inter alios) Harrison 1968,
p. 16-17 and Wolff 1944, p. 85-87; (5) nothoi with full rights of citizenship prior
to 403/02, Wolff 1944, p. 75-85; Harrison 1968, p. 24-29, 61-68.

2! For testimony, see Ghiggia 1999, p. 152-54.



The Legal Horizon of Euripides’ Ion 161

increase in the number of “adoptions” (official or otherwise) as households tried to
increase their members in the face of drastic mortality rates from disease and war,*
and in the second instance, of a “backlash” against adoptions as polis coffers shrank
(a possible motivation for Theozotides’ decree) > and as relatives became
disgruntled when inheritances did not come their way? If so, then the “adoption
scenario” in Euripides’ /on fits neatly into the socio-economic climate depicted here.

III. Autochthony: an explanation for the inalienability of land and non-hereditary
enktésis

Finally, I turn to the topics of the inalienability of land and the right of enktésis:
Ledo has adduced the ideology of autochthony to explain Athenian restraint in
alienating land and making awards of hereditary enktésis. Plato’s exploitation of that
ideology in the Laws, to promote the policy of inalienability at a time when the
policy itself had largely disappeared, attests its long lasting vigor. Contemporary
scholars, viz., Maria Niku and Nikolaos Papazarkadas, have also latched onto
autochthony as one explanation, together with the scarcity of arable land, to explain
the longevity of the inalienability of land in Athens* In the brief time that remains, I
note just a couple of relevant landmarks on the fifth century legal horizon.

First, the question can be raised: when did land become alienable? Scholars
seem to have agreed with John Fine’s conclusions in 1951, unorthodox at the time,
that property was inalienable from the time of Solon down to the beginning of the
Peloponnesian War.”® Family property, however, must have become alienable

2 For stimulating discussion of the downward shift in Athens’ population during and after

the Peloponnesian War, see Akrigg 2007, p. 31-33.

That an argument to exclude nothoi and poiétoi was essentially economic: Slater 1993.
Todd 2000, p. 383 suggests: “The care taken [sc. in the inscribed decree] to scrutinize
claims, and the fact that the seven names recorded on the side of the stele are reported
with full formal details (name, father’s name, deme), makes it plausible that maintenance
was extended only to legitimate sons by blood, but Lysias’ attack on the proposal for
denying the rights of adoptive and illegitimate children (Frs. 10.a and 10b) may be an
attempt to raise the temperature by focusing on a side issue.”

Niku 2007, p. 114-38 is the most recent treatment of enktésis; she covers the Classical
period as well as Hellenistic. Both she (p. 114) and Papazarkadas 2011, p. 231-32 ascribe
Athenian wariness in disposing of their land to others to the scarcity of arable land and
the ideology of autochthony.

Ashieri 1963, p. 3 with n. 10 even suggested that: “It is probable that prohibition of
selling the family lot was introduced in Attica during the sixth century: such a restriction
certainly does not contradict the general social aims of the Solonian reforms; moreover,
it could have been enforced as a result of Pisistratus’ confiscations and land
redistribution, in order to attach the new settlers to their holdings, or as a part of the
Cleisthenian reorganization of the Athenian territory and citizen-body.” There is less
agreement regarding the category of land: whether only “oikos property” was inalienable
or all property; see, e.g. Pecirka 1963, p. 193-201.
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before mortgage contracts allowed foreclosure;*® and property must have been
alienable before enktésis was granted — but there is no evidence for mortgage
contracts until the 420s, and then only slight — from fragments of Old Comedy;>’
and the first grant of enktesis, to the Thracians for a sanctuary to the goddess
Bendis, appears to have been made, at latest, in 430/29.%® These slight indications of
the alienability of property in the fifth century do not appear to have ruptured into
any kind of massive sell-off. Evidence for mortgaging property remains scant at the
end of the century.”” Moreover, grants of enktésis were infrequent in the fifth
century: only three or four are certain, and this small number should be set against
the thirty or so proxeny grants of the same period that do not award the privilege of
the right to purchase and own land in Attica. On the other hand, there are ca. forty
grants of enktésis in the next century.’® The numbers suggest that enktésis was a
brand new privilege in the fifth century; hereditary grants, rare at the beginning,
continue to be rare through the centuries.’’ Is there any hint, however, of distress
over foreclosures on mortgages, over the alienability of property and grants of
enktésis to foreigners in the /on? Really, I think not; but surely the absence of
children in the Erectheid oikos raised concerns for its continued existence.

More could be added regarding property and the loosening of the social fabric
by the presumed date of the production of the lon ca. 412 — e.g., the decimation of
the population by the plague and the toll taken by that and by invasions into Attica
on the property of her inhabitants, the confiscations of property in 414/13, and the

% Presuming that, in the case of a fully developed mortgage contract, “the creditor on non-
payment of the debt can foreclose on and become owner of the property which had
served as security,” there can be no such contract unless land is alienable; thus Fine
1951, p. 177.

7 Only the first is datable to the 420s: Kratinos K-A 81; Pherekrates K-A 64. Evidence for
such contracts during the last decade of the fifth century: Isokr. 21, 2 and Lysias 32, 1:
Fine 1951, p. 168-9.

2B JG 11%, 1283: see Pegirka 1963, p. 194-95 with nn. 45-49.

¥ Seen. 24.

30 Ppegirka 1963, p- 195-6; 1966, chart p. 152-59. Since the latter work, I have noticed only

two new grants of enktesis that are certain: Hesp. 43, p. 322-24; this is a grant of proxeny

accompanied by enktésis for Sopatras of Akragas between 331-324 (?). Meritt restored a

scrappy fragment published in Hesp. 37 (1968), p. 268-9 no. 4 as an honorary decree;

while the enktesis is plausible, much else is not: see SEG 25, 84, and Henry 1983, p. 213

where he offers an alternative.

There are no preserved mentions of hereditary enktésis in fifth century decrees — though

one must imagine that such grants to sanctuaries were forever. Niku 2007, p. 124 n. 161

lists six hereditary grants for the Classical period (down to 322 BCE): IG II?, 80, 162bc,

287, 360, 425; SEG 21, 300. The last is to be excluded; there are only five such grants.

She is right to describe the grants as “rarely hereditary” until the end of the third century;

she hypothesizes (p. 130) that thereafter, the grant may have become automatically

hereditary without explicit mention, in the same way as in grants of naturalization

after 229/8.

31
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conferrals of citizenship on loyal friends of Athens:* these factors, too, corroded
and frayed the social and economic fabric of Athenian society.” All this is
background to Euripides /on: the myth of autochthony was collapsing and its fiction
was manifest.
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