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PROPERTY, LAW AND POLITICS:
RESPONSE TO EMILY MACKIL

How to reunite the community in the aftermath of a stasis? How to achieve peace
and reconciliation in a city divided by political and personal enmities? How to
reintegrate returning exiles in the new regime, and how to deal with claims over
confiscated property? These questions, faced again and again by the Greek poleis,
were addressed by enacting new legislation which had to take into consideration the
political and financial stakes. The usual practice was to draw a reconciliation
agreement containing the main guidelines for homonoia; commitment to apply and
implement the terms of the reconciliation had to be prompted on the community and
enforced by a solemn oath taken by all citizens. Along with the agreement, a set of
specific laws ad hoc was enacted, which addressed issues of both substantive law,
for example, the principle according to which a person should be recognized as the
owner of the confiscated property, and court procedure, for example, which courts
were to adjudicate the relevant cases. Significantly, the responses to all these
delicate matters were often heavily influenced by the intervention of third parties,
such as cities allied to one of the factions, or were even imposed by an external
force, such as the Macedonian kings.

Disputes about confiscated property could be very complicated for a number of
reasons, not least because apart from returning exiles and purchasers of their
property, third persons could be involved who disputed or had claims on the
property, such as testamentary heirs, relatives claiming inheritance rights or dowry
rights, creditors with real security', or simple usurpers who were exploiting the
confiscated properties.

In her paper, Emily Mackil discusses a number of sources from the fifth and
fourth centuries, upon which she bases her assumption that from the mid-fifth to the
end of the fourth century there was “a major shift in legal procedure towards
reliance on foreign courts, and a shift in the way both individual citizens and poleis
thought about property”. She concludes that in place of “a conception of property as
an instrument of power in the relationship between state and individual”, there began
to emerge in the fourth century “a conception of property as an individual right, that
needed to be protected from the inconsistency of the polis”.

' Cf. Faraguna 2005: 94-95.
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To trace such an evolution of the Greek perception of ownership, in the absence
of theoretical treatises on property and ownership, we must turn to law, both
substantive and procedural, and search for indications of change. As Mackil bases
her argument on procedural change (the use of foreign courts instead of the city’s
ordinary tribunals), in what follows I discuss first procedure and then substantive
law, checking for changes in the concept and application of confiscation. In the third
section, I discuss the response given by the laws to the crucial question of
establishing the principle to determine who was to own the confiscated property, and
political and legal implications of these responses.

Procedure

According to Mackil, the shift in the perception of ownership is detected in the
claims for impartiality in property trials, first attested in the Chian inscription
(Matthaiou 2011) and more clearly so in the demand the Phleiasian exiled oligarchs
made to Sparta for an equitable court to judge their property claims (Xen. Hell.
5.3.10); this, in turn, would be an indication of “a major shift toward reliance on
foreign courts or tribunals of foreign judges”.

The demand for impartiality, fairness and transparency at trials was at issue
since the origins of the Greek poleis. Hesiod in Works and Days attacks injustice,
partiality and corruption in courts personified by dorophagoi magistrates who
administered justice according to the gifts they received and stresses the necessity of
uncorrupted and impartial judges®>. Numerous laws from Cretan cities of the sixth
and fifth century put an emphasis on equality and fairness in court procedure’. The
establishment of large juries composed of hundreds of citizens in democratic cities,
and the sophisticated system of ballot for the designation of each jury at Athens
aimed at eliminating the possibility of corruption and partiality. So did the dicastic
oath and the laws against corruption, attested in many cities.

The Lygdamis inscription (OR 131), dated to the mid-fifth century, is an early
attestation of the importance attached to court procedure. In the same manner as
many archaic and classical statutes from different Greek poleis, the key concern of
this law is to establish the procedure to be followed in court and in particular to
determine the nature of proof to be accepted by the court. As is generally accepted, a
period of civil strife, exile, confiscation of properties and return of the exiles lay
behind this law; after an unsuccessful rise, Lygdamis’ opponents were eventually
accepted to return to Halikarnassos, and a reconciliation agreement was made. The
reconciliation agreement is alluded to in the last lines of the law (43-45). In the light
of the extensive treatment of the inscription since the 19% century, the content of the
law presents no great difficulty®.

2 Hes. Works and Days 27-39; 213-285.
Youni 2011: 135-154; Gagarin & Perlman 2016: 136-139; 141-142.
4 Reinach 1888; Maffi 1988; Koerner 1993, no 84, with full bibliography.
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The first part (1. 8-16) sets a ban on the four mnemons in office to transfer any
public land upon the expiration of their duties to the next mnemons®. Clearly, the
administration — including renting and selling at auction — of any land that became
public was among the duties of the mnemons. At the end of their term of office they
probably accounted for their administration and handed on the list of public lands to
their successors. The prohibition set by the law here suggests that the city (in other
words, the assembly of the Halikarnassians and the Salmakitans in concert with
Lygdamis) had decided to do away with pending private claims on confiscated land,
and to proceed to a speedy solution of such relevant problems as had occurred.

Next, the law regulates court procedure: it distinguishes two different periods of
time for the lawsuits to be filed and establishes the kind of proof to be binding for
the court in each period. Lines 16-22 refer to suits filed within the eighteen months
following the publication of the law® and lines 22-28 to suits filed after that period’.
In lines 28-32 the principle for the recognition of ownership is set, according to
which the person who owned the disputed real property in the year the present law
was passed prevailed®. The fact that there is no hint to the composition of the jury
implies that in both periods the cases were referred to the city’s regular courts and
were tried in accordance with the ordinary procedures.

Concerning suits on property filed during the first eighteen months, it is
established that the testimony of the mnemons who were in office when the law took
force was binding for the court (0 t[1] &v ol puvAuoveg eldémoiy, T00T0 KOPTEPOV
&von)’. If the mnemones testified that a citizen had bought the confiscated property
at auction during their term of office, his ownership was confirmed by the court and
no further claim would be accepted'®. If, by contrast, the land had not been sold, it
would be returned to the claimant. During these eighteen months, the city courts
were to hear property disputes according to the existing laws, as they did before; the

LI 8-16: TJog uvAuovog un mapla]/8186[vor] unte yiiv unte oix[i/o] Toig uvuooctv ént
AmolMo/videm 10 Avyddutog pvnuove/dovtog kol IMoavoudo 10 KaoPd/Alog kol
Toduokitéov  pvn/povevdviav MeyoPdrtem 10 A/pudoiog kol Popuiovog TO
M[e]/vvdosotoc.

Ll 16-22: "Hv &8¢ tic 0éAm Sukdle/cOon mepl yAic f oixiwv, émikol[é]/ro év
oktokaidexo unoiv am’ Otle]/ O Gdog éyéveror vouwr 8¢ xotdm[el/p vOv
Opr®{1}o<o>1 10¢ dikaotdc: 8 T[1]/ Av ol uvnuoveg eidémaotv, T0DT0/ KopTEPOV Evout.
L1 22-28: "Hv 8¢ 11c Votepov/ émikaliit to0T0 10 Xpdvo TdV/ dKTmKOIdEKD, UMV,
Spxov 2vor T/dt vepouévar v yiiv § ta otx/[1]a, Opxdv 8 T0¢ dikaiotog Nui/[e]xtov
SeEapévoc- Tov 8¢ Sprov ei/[v]on mapedvtog 0 vestnrdToC.

L1. 28-32: K/aptepoc & eivar yiic kol oikimv oitivee/ 161’ elyov dte Amolhovidne kot
IMovo/udng éuvnudvevov, el un Yotepo/v dnenépacay.

If the mnemones belonged to the opposing factions, as it has been suggested, this would
provide for a guarantee of an impartial testimony.

There is no mention to any compensation to the former owners, although we cannot
exclude the possibility that such a provision was made elsewhere, e.g. in the
reconciliation agreement.
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new element introduced by the present law is that the mnemons’ testimony was now
binding proof!!.

At trials during the first period, the dikastai were to administer the oath to the
litigant(s) according to the law in force. The content of the oath is not, as Mackil
thinks, “to recognize the principle that ‘whatever the mnemons know shall prevail’”.
Such an oath would be superfluous, since anyone going to court had to abide by the
laws in force; in addition, only citizens who had sworn the oath of reconciliation
were granted the right to file suits for recovering their property (ll. 41-45 below),
which indicates that they had already formally accepted the validity of all relative
legislation. The oath of a litigant in the courts of the Greek cities refers to the truth
and validity of his claim and serves as proof — however different it may be regarding
its binding force, the magistrate who administers the oath, the process, the stage of
the procedure in which it takes place, the party who swears it, and so on'>. What a
litigant had to swear in the Halikarnassos law was that his claim was true and valid
(cf. the oath of the parties in Athenian anakrisis).

Concerning lawsuits filed after the end of the eighteen months, a shift in the
burden of proof is introduced by the law. Whereas in trials judged during the first
period the plaintiff and the defendant, if there was one, had to swear the oath in the
usual way, past this period, the oath was to be taken by the defendant (the person in
possession of the property) in the presence of the plaintiff. It seems that the
mnemons’ testimony was no longer required, and was replaced by the oath of the
defendant, who had to swear that “he had possession of the properties when
Apollonides and Panamues were mnemons”. If the defendant took this oath, this was
binding proof for the court, and the defendant’s ownership was confirmed (pace
Mackil who believes the defendant was in a disadvantage).

Apart former owners/returning exiles and purchasers/persons from Lygdamis’
entourage, usurpers might also be involved who were exploiting confiscated land
during the owner’s absence. In such cases, previous owners had prevalence over
usurpers'>. During the first eighteen months, the mnemons’ testimony on whether
the land had been sold or not was the only binding proof and the judges were
compelled to give their verdict accordingly. After that time, it was up to the
defendant to prove that he had acquired lawful ownership of the land in the year of
mnemons Apollonides and Panamues, but if he swore that he had, this oath was
binding for the judges and the purchase was sanctioned and valid. In both periods,
before and after the eighteen months, the cases were heard by the city’s ordinary
courts.

1" The phrasing of the law rejects Carawan’s (2007) hypothesis that the previous procedure
consisted in a summary reclamation.

12 Mirhady 1991; Thiir 1996; Gagarin 1997; Gagarin 2007.

13 Reinach 1888.
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After setting a ban on changing the law’s dispositions in 1l. 32-41'%, the final
part of the law (11. 41-45) specifies the persons allowed to file lawsuits on property'.
This right was accorded to all citizens of Halikarnasos, on condition they had sworn
the oath imposed by the reconciliation agreement, which was deposed in written at
the sanctuary of Apollo.

At Halikarnassos, it was Lygdamis’ political choice to refer disputes over
confiscated property to the city’s courts, visibly a choice his political opponents
were not able to oppose. In other instances, occurring in different contexts and under
different political circumstances, the returning exiles were able to negotiate
judgment by a more disinterested authority, often due to the intervention of an
external power. At Phleious, the Assembly decreed that disputes over property were
to be dikn drokpBfvan by the city’s courts, as at Halikarnassos. After the Spartan
army besieged and took the city, Agesilaos appointed a commission composed
equally from both sides with absolute power to decide and impose the conditions of
the new regime, including decisions on who was to stay in the city and who was to
be punished by death, and to enact the laws according to which the new regime was
to govern; in the meanwhile, a Spartan garrison was left at Phleious for six months'®.
At Mytilene, resorting to the ordinary courts was forbidden by Alexander’s
diagramma, and all cases of disputed property were referred to arbitration by twenty
arbitrators chosen by the demos from both sides equally. The arbitrators were to
reconcile the parties amicably, and if this was not possible, they were to issue their
decision according to Alexander’s ordinances!’. At Tegea, on the other hand, the

14 L1 32-41: Tov vopov todtov/ v Tic BéAnt cuyxéon § mpobito/[t] yigov dote uh etvor
7OV vopo/v Todtov, T fovio anTd TempoBm/ kol TOTOAAMVOS elva iepd Kol o/DTOV
pevyey odels v 8¢ uf M1 adt/dr GEla Séka otothpov, avtov [n]/enpicBor én’
¢Earyaryit ko un[8]/oudt kéBoSov eivor ¢ Alikopv/mocdv.

L1 41-45: Ahkopvaccéov 8¢ 1d¢ o/vundviov tovtor éhedBepov e[i]vat, dg v
tobto U mopafoivnt kotd/mep 100 Opklo ETapov kol B¢ YEypomt/on &v Tidt
AnoAdo[vi]ot, éntcalgy.

Xen. Hell. 5.3.25: énel 8¢ fxov éx Tfig Aokedaipovog amayyélhovieg St 1 mdAig
émutpénol Ayncidde droyvdvor T &v OAeodvit Snog ovtd dokoin, Aynciloog dn
o¥tmg Fyve, mevinkovia pév dvdpog tdv kateAnluBdtov, neviikovio 8¢ 1dv oikobev
npdTOV eV Gvakpivor Svtvd te LRy év 1 mddet kol Sviva droBavetv Sikonov ein:
énerto 8¢ vopovg Betvar, ko’ odg molitedoovto: fmg & v todto drompdEmviot,
euhokny kol ueBov 1olg epovpoic &€ unvav koténe.

IG XII 2 no 6, 11. 21-31: [Swoatdrog 8¢ EhesB]on 1oV ddipov Evdpag elkoot, déko/ [utv
¢y 1OV kotelBovtov, Séxa] 8¢ ék TdV év o mOA npdcbe é6viwv-/ [ovTot 8¢ mpdTov
puév  @uAdocloviov kol émuédecBov ¢ undév  Eo/[ceton  Sidgpopov 1ol
kote]ABOvtecot kol 1tolg év T moM mpdo/[Be ddviesot undetépoc]. kol mepl TdV
aueioPotnuévay ktudtov/ [og ot ......... o mpog Toig év T mOA Eovtog Kol Tpog/
[6AREAO1G péhoTar plév SradvBhcovtan, ol 8¢ un, Eccovion ag dik/[alduevor kol &v
toig Sredvsieoot toig 6 Pacilevg énékpivve/ [kod v o cuvolddylon éupevéorot
névTeg Kol 01kNooIot Top TO[Av kol oy xdpav 0]povdevteg Tpog GAAGAOLS. Kol TTepl
xonuétov/ [og Eoton eig 10 Béc]Bon toic SroAdbolg @¢ mAeloto. Disputes over
movables were also subject of arbitration where possible.

17
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negotiations of the city with Alexander resulted in the establishment of a foreign
court, which was to adjudicate property disputes for sixty days, after which claims
were to be addressed to the city’s tribunals!®.

We see, then, that a variety of means was applied by the cities for solving claims
on property and other legal problems that derived from confiscation. The question to
be asked is whether these various means were new and specifically devised to be
employed in solving claims over confiscated property previously owned by exiles.

Submitting a dispute to arbitration was a means as old as Greek history.
Entrusting critical disputes to the arbitration of a third party, whose lack of
involvement in the case guaranteed impartiality, is a well-attested practice in Greek
international law since the archaic period®. And the laws of Classical Athens
contained detailed regulations on both private and public arbitration, two procedures
that were amply used as shown by the evidence?'.

The practice of using petdrepmntot dikaotai is first attested in the last quarter of
the fourth century in some cities of Asia Minor and the Aegean coast and gained
more popularity from the third century on??. Initially encouraged — or imposed — by
Hellenistic kings on cities under their sovereignty undergoing a situation of political
crisis?, this practice later spread from the East into mainland Greece and survived in
some cases until the late second century CE?. It was usually times of crisis and
division in the city that led to the invitation of a foreign court, as a guarantee of
impartiality and fairness in trials®®. But was this expedient reserved for trials over
confiscated property, which would justify Mackil’s assertion that the concept of
property had changed, or was it a general tendency of the epoch towards the
establishment of a new practice in the administration of justice in the Greek poleis?
Although mention of the exact circumstances that led to the need for a xenikon
dikasterion or of the kind of cases it was assigned is not usual among the hundreds
of preserved decrees honoring foreign judges, there is, however, clear evidence that

IPArk 5, 11. 24-28: 16 8¢ dikastiplov 10 Eevixov dikdlev £Efk/ovta duepay- Soot &

av iv toig/ eEqkovto Guépong uh/ Staducdowmviot, uh fvat avtols SikdoacBot énég

1/01¢ mhpact iv 1ol Eevikol Sikastpiot, GAL’ iv 101/ moArTikol .

19 Harter-Uibopuu 2002.

20 For sources from c. 740 to 338 see Piccirilli 1973; from 337 to 90 BCE see Ager 1996.

Aesch. 1.89 speaks of trial at an ekkletos polis as of a familiar option: Ei pév totvov v 6

dyov obT001 &v mohet dxkAATo, Dudg dv Eyoye NEloco udptupdg pot yevésBot, Tovg

dprota €iddtog 8t dANOR Aéyw. El & 6 pév dyav éotiv ABAvnow, ol 8 odtol

S1kooTod Lot Kol UapTVpEG £0Te TV AdymV.

Private arbitration: Dem. 21.94. Public arbitration as a mandatory preliminary stage in

most dikai: Ath. Pol. 53.1-6.

22 Crowther 1992; Crowther 1993; Crowther 1994; Walser 2008: 258-272; Scafuro 2014:
365-6.

23 Gauthier 1974.

24 Crowther 2006; Crowther 2007; Fournier 2010: 537-542.

25 Hamon 2012.

21
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foreign judges were summoned to judge (or settle) a variety of cases, both private
and public, for example cases arising from debt and breached contracts
(cvouPorone)?, violent crimes (mopavouwv kol Proiwv)?’,  denunciations
(ufvvoic)®®, and unconstitutional decrees (vmép ymeiouatog O¢ moPAVOLOL
ke[ pruévou ).

Clearly, recourse to arbitration or to foreign judges was not restricted to disputes
over confiscated property. According to the prevailing view, first stated by Louis
Robert in his 1973 seminal work, the use of foreign judges replaced the city’s
ordinary courts and became the regular institution for the administration of justice in
many Hellenistic cities’®. Employing foreign judges to decide private and public
lawsuits was a long-lasting expedient that strengthened the prestige of and
guaranteed impartiality and fairness in the administration of justice in the Hellenistic
poleis, rather than a testimony of a transformation of Greek thinking about property.

Substantive law

Although there is no specific indication in procedural law of a shift in the way
individual citizens and poleis thought about property from the fifth to the fourth
century, we may still examine whether such a shift is reflected on the way
substantive law treated property. A new perception of ownership would imply a
change in the way the laws treated private ownership, and the best way to examine
that is the concept and application of confiscation of property. One would expect an
evolution in the conception of property to result primarily in the abolition or at least
the restriction of confiscation, both as a regular penalty for criminals and as a means
of punishment for political opponents. However, no substantial change of this

26 For example, a decree of Samos honors the dikastai from three cities who were
summoned to judge cases on breached contracts (/G XII 6,1 no 95, 1. 3: éni 10 petéwpo
ovuPoroia; 1. 8-9: dikas/tplov 10 dtoeAboov 10 petémpo. ovuPoroia). A decree of
Priene honors the paragenomenoi dikastai from three cities who adjudicated cases
relating to private and public contracts ([Priene 8, 1. 4-5: citnoouévov Hudv
dukaotnprov €nl téd cvpuPoioie T te kowvd kol Té 181c). Contracts and debts are also a
concern in a decree of Phalanna in Thessaly (/G IX 2 no 1230), which bestows honors on
a foreign judge who was successful in v &[v]o[ta]/[c]av d[iaplopav kol tapayny év
to1[¢]/moAitong [St]arboan, 11. 1-3), and “settled each case of contract” (k06 gxac[tov]
®[v ov]uBoAainv) by taking into consideration the necessity of each debtor ([ik]otcl
u[nBev tiic] pév éxdotov t@v/[0]eehd[viov xpeiac] katakepbelc, I1. 6-9). A decree
from Cos honors a dikastagogos who stood by the two judges from Smyma with
vigilance gmg ob S1eEdyn 16 e Sodoto kol iSiwtikd cvuBorora: IG XII 4,1 no 59
11. 21-23.

A decree of Alexandria Troas honors Prienian judges because “they judged fairly and
justly all the trials o Te TV Topovopmy kol Tog TdU Pratwv (IPriene 44, 11. 17-18).

A judge is summoned to decide one specific case, arising from a denunciation: /Erythrai
111. dikai and paragraphai in general. Scafuro 2014: 367.

2 Helly 1971: 555.

30 Robert 1973: 776; Fournier 2010: 201-226; Frolich 2011: 305; Scafuro 2014: 367.
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perception is supported by the evidence. As in the fifth century, total confiscation of
property continued to be imposed by the laws and to be inflicted by the courts of the
Greek cities in the fourth century and later. Abundant evidence from Athens shows
that confiscation of property was inflicted by the courts either as the main penalty or
along with the penalties of death, exile and atimia.’! When it comes to political
crime, detailed laws were promulgated time after time by the Greek cities, or by
powerful rulers on behalf of a city, which imposed the death penalty or,
alternatively, proscription, along with confiscation of property on tyrants, leaders of
oligarchies, and anyone who attempted to overthrow the constitution. Among many
examples of laws imposing confiscation of property on political criminals from the
fourth and third century, I shall briefly discuss four well known examples, from
Amphipolis, Eretria, Athens, and Ilion.

In 357 the government established by Philip at Amphipolis*?> enacted a decree
against two democratic leaders, Philon and Stratocles, imposing perpetual exile
against them and their children, along with confiscation of their property*>. Anyone
who attempted to annul the decree or gave shelter to Philon and Stratocles was also
to be punished with confiscation of property and perpetual exile.

A law of Eretria dated to c. 340 inflicted deprivation of citizenship, confiscation
of property and prohibition of burial in Eretria on magistrates or citizens who
attempted to abolish the constitution®*. Another clause in the law rewarded the

31 Ath. Pol. 67.5. Apographe procedure: Ath. Pol. 43.4; 52.1; Dem. 59.7, Dem. 49.45-7;
Dem. 53.1-2; Independent penalty: Dem. 24.50; Dem 24.40; Dem. 21.152. With death:
Dem. 24.7; Dem. 21.43; Lys.1.50; IG 112 125:10; Hdt. 6.121; Xen. Hell. 1.7.20-2. With
exile: Lys. 3.38; Lys. 4.18; Dem. 40.32; Dem. 23.45. With atimia: Dem. 59.52; Dem.
23.62; IG IP 46: 20-5; IG 11? 43:51-7; IG 1? 71:31-3. State debtors: Dem. 59.7; Dem.
49.24-7.

For the expulsion by Philip of the opposing Amphipolitans see Diod. Sic. 16.8.2: pett 8¢

todtor TdV TV Apgimoly oikodviov dAlotping mpdg ordtov StoteBévimv kol moAAdg

dpopudg dovtav elg médepov €otphrevoev £’ adTovg GE0AGYD duvduet. (..)
nopetceABov & eic v méAv S0 10D mTORATOG Kol TOV AVTIGTAVTOV TOAAOVG
kotafodav Ekuplevce ThHg TOAemG Kol ToVG Hev GAAOTPIOG TPOG CTOV SLaKEILEVOLG

gpuyddevoe, tolg & EAloig erhlovBpdrmg mpoonvéyOn. Isocr. 5.2; Aeschin. 2.21, 70,

72, Aeschin. 3.54; IG 11> 127; Dem. 2.6; 7.27-28.

RO 49: £80&ev tdn dNuot. Pl/Awvo kol LtpotokAé/o eedyetv AUeinoAl/v kol ty yiv

mv Ape/tmoAitémy detpuyi/my kol odTog Kol T0g moidog kol Hu mo GAi/crovton

ndoyewy o/t dg molepiog kai/ vnmowvel tebvévor,/ T 8¢ yphuat’ adtdv dMmudcio

elvat, 10 8" én/idékotov 1pdv 100 A/méAhmvog kol T8 Ztp/opdvog, Tog 8¢ mpoot/dtog

dvoypbyor adt/og EothAny Abivnv/ fiv 8¢ Tic 10 whglouo/ dvoymeiler f

Kkotad/ExnTon To0Tog TéVML | unyoviit 6Temd/v, o xpAuat’ odTo dnu/dcio Eotm Kol

o0T0¢/ PeoyEtm Appimodv/ detpuyiny.

3 IG XI11, 9, 190 with Knoepfler 2001 and Knoepfler 2002. B 11. 6-10: Kod &6 t1g thvde
mv mo[Miteinv €ryepe]t katolbew [ty viv] odpny | Aéyov i éntymeilw/v v te
Gpywv av te] 1duwtng, dripog fotw kol To xprote ovtod d[nw/[dcio foto kol Thc]
Aptéuidog thHg Apopuping tepdv 10 emdéxot|o/[v kol topfivor un £]Eéotm év el yet
1€l 'Epetp1ddn.
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Eretrians who opposed tyrants or oligarchs and fought for the resurrection of
democracy with part of the property of the supporters of a tyranny or oligarchy?>.

A clause in the Athenian law of Eucrates of 336 imposed hereditary atimia and
confiscation of property against members of the Areopagus who would collaborate
in any way in subverting the democracy*®.

In 281, the city of Ilion enacted a law against tyranny and oligarchy to protect
the newly established constitution®’. The law treats in detail all possible aspects of
threats coming from tyrants, oligarchs, subverters of the democracy in general, and
their accomplices. All such persons were to be proscribed and their property
confiscated. Purchases made by them or by another citizen who collaborated with
them or by a third person in their name are declared null and void and the property
in question is to be returned to its original owner®®. Citizens who had suffered
injustice were to be compensated from the confiscated property. Furthermore, any
acquisition or transfer of property, whether by sale, mortgage or dowry, made by
accomplices to the subversion is declared null and void, and whoever has been
wronged may seize the property in question whenever he wishes®; the rest is to be
confiscated to the profit of the city. Prosecution is open to any citizen, and the law
expressly establishes no time limit to the lawsuits, until democracy is restored. The
same liability applied to anyone who received public property as a gift under a
tyranny or an oligarchy.

The connection of private property with political priorities and motives is
clearly imprinted not only on Hellenistic law-making, but on documents concerning

35 Ibid. 11. 32-36: 6ndpor] &' av "Epetpiddv katolefovieg Tt thg xd/[png T ovtdvopov (?)

kot éhetB]epov morpmpt tév dfjuov 1oV Epetprd/[v, tovtorc (?) uépoc 1t d10818]660w
g yfic kol tfic ovoing v vrope/[vdvtwv dpyecBot 1el Tupalvvidt §i dAAel Twvi
noMteiel GAN i B/[ovAel £k TavToV KANpwTEl].

36 SEG 12.87; RO 79, 11. 11-23: un €&elvon 8¢ tdv BovAev/rdv tdv thg PovAfig thig €&
Apeiov [éryov katad/ehvpévou 100 dMuov A thg dnuokpatiog thic AB/Mvnotv dvidvo
eic Apetov IT&yov unde cuvke/Bilev év td1 cvvedpimt unde BovAedev un/de mepi
évic- gov 8¢ Tic 100 dfuov A thg dnuokp/aticg katadedvpévov Tdv ABHvnowy dvint
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trials of political exiles as well. One famous example is the series of documents from
Eresos on Lesbos reporting the trials of Eurysilaos and Agonippos, the tyrants
established by Persia in 3330, In 332 Lesbos was reconquered by Alexander, who
issued a diagraphe instructing the people of Eressos to put the tyrants on trial; if
found guilty, they were to be executed and their property was to be confiscated*!.
Both were found guilty and sentenced to death and confiscation of their property.
From the surviving details on Agonippos’ case we learn that the trial was conducted
at the assembly; eight hundred eighty three citizens voted by secret ballot; all but
seven found Agonippos guilty; any citizen who publicly supported the return of
Agonippos or the restitution of his property was to be accursed*. In 324/3, after
Alexander’s decree for the return of exiles to the Greek cities®, the grandsons of
some earlier tyrants appealed to the king asking to be reinstated and offered to stand
trial**. A court was convened at Eresos in accordance with a diagraphe sent by
Alexander to decide the matter. The court decided that the law against the tyrants
should be valid and that their descendants were not allowed to return®*. The same
persons made another unsuccessful plea to be restored in 319, after Philip
Arrhidaeus’ decree for the return of the exiles*. Finally, between 306 and 301 the
sons of the tyrants Eurysialus and Agonippus made an appeal to king Antigonus,
who reported the case to the Eresians. Once again, the Eresians resolved that the
laws against the tyrants and the earlier sentences of the courts should remain in
force*’. As Athina Dimopoulou remarked®, after half a century’s diplomatic,
political, and judicial developments, old tyrants and their deeds had not been
forgotten at Eresos. Alexander established himself as an arbitrator of property claims
of exiles, and in his diagrammata he dictated in detail the procedures to be followed.
There is no sign in Alexander’s diagrammata or in the decrees issued by the cities to
implement Alexander’s measures that property was perceived as an individual right
which was protected against political upheavals.

40 Dimopoulou 2015: 218-50; Heisserer 1980: 27-78; RO 406-18, no 83.
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Establishing a principle of ownership

As 1 suggested above, in the aftermath of a civil strife involving exile and
confiscation, it was crucial for the polis to establish a principle that determined who
was to own confiscated property, and to regulate eventual compensation for lost
properties. Different responses to these issues are attested in the evidence from the
classical and Hellenistic periods®.

Turning to Mackil’s examples, the evidence from the fifth-century Chian
inscription (Matthaiou 2011) is inconclusive. It is dubious whether the trials
mentioned on side C concern returning exiles claiming back their property, and even
if confiscations are implied, it is unclear whether they involved political exiles or
state-debtors or sanctions imposed for other offenses. Nor are there any indications
of the potential parties to the trials; Mackil herself seems to embrace the assumption
proposed by Faraguna (2005: 95-96) that the trials concerned creditors of previous
owners. Similarly, the fourth-century inscription from Chios (SEG 51.1075) is too
fragmentary to provide any insight on the actual regulations it contained.

In the remaining examples, in which the rule on who is to be the owner can be
safely adduced, it appears that in all but one (Halikarnassos) confiscated real estate
was to be returned to the original owners. This is true of Selymbria in 408/7%,
Athens in 403!, Phleious in 391, and Mytilene after 324, where the reconciliation
agreement (dialysis) provided that the returning exiles were to recover their real
property on condition they abided by the agreement®. At Tegea in 324, following
negotiations with Alexander, the city had to amend its original decree according to
the objections raised in the king’s diagramma.>* The principle of restoring their land
to returning exiles was established by the law®® but restitution was only partial: each

4 Lonis 1991: 109.
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returnee was to take back one house and one garden according to the detailed
prescription of the law>®, whereas those who owned more landed property were to
receive a compensation for the rest’’ (despite Mackil who thinks that all the
returnees actually received “monetary compensation by the polis for house and
garden at a fixed price established by the polis™).

From the above regulations, there is not much we can conclude about the way
these cities or their individual citizens thought about property. On the other hand,
they reveal a lot about the political background to these laws. The treaty between
Athens and Selymbria was an unequal treaty where Athens, as the strong party,
dictated the conditions to the treaty. At Phleious it was the intervention of Sparta
that imposed restitution of the returnees’ property and compensation of purchasers,
whereas the Phleiasians were reluctant to apply Sparta’s conditions. Again,
diplomacy and negotiations were involved in Alexander’s interventions in Chios,
Mytilene, and Tegea, where the cities were struggling to modify the conditions
imposed by the king®®, although they were finally compelled to submit to his orders.
When instructing the Greek cities to accept the exiles and restore their property, or
when ordering the Chians to restore “his friend™’, Alexander was implementing his
politics, not considerations of fairness and impartiality, nor was he adopting a new
concept of ownership.

The opposing forces within the city and the correlations of the city’s ruling class
with a powerful ally or a sovereign king form the complex political background to
these laws. Specific circumstances, such as the time that had elapsed between the
purchase at auction of the property and the claim of its previous owner, the number
of confiscations that had taken place, and the percentage of confiscated properties
that had been sold at auction were also significant. Legal problems, as inheritance
rights, dowries, debts, and real securities that had occurred in the interim, had also to
be considered. And, last but not least, the state of public finances was a very
important consideration when dealing with compensation of purchasers or previous

48/ehpedg memapévor- el 8¢ vt £6d00évoan cuvénes/e TOV GdeAPedY Kol dTOV KOl
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owners for loss of property; at Tegea, for example, a large part of the exiles’
property had been given away as guarantee for loans contracted by sanctuaries®.

In shaping the reconciliation agreement and the laws on the destinies of
confiscated property, the ruling classes had to take into consideration issues of
fairness, impartiality, and justice, but the final solutions were determined by
ideologies, political strategies, and symbolisms. After all, the laws embodied the
city’s formal narrative about amnesty and conciliation, and reflected the place
attributed to the returning exiles by the rulers of the polis.

Conclusion

Private property had been recognized as a privilege closely attached to citizenship
and was protected by law since the earliest times of the Greek poleis. From
Lycurgus of Sparta to Pheidon of Corinth, the early legislators employed different
methods to achieve a fair distribution of land. (cf. Arist. Pol. 1265 b 12). Laws on
theft and damage of property for the protection of owners existed in every Greek
polis. In the sixth century, Solon enacted elaborate measures for the protection of
neighboring estates (Plut. Sol. 23.6-8). Each year, the Athenian dikastai took a
solemn oath “not to allow the invalidation of private debts or the redistribution of
the land and the houses of the Athenians” (Dem. 24.149). While the law protected
property, as well as citizenship and life, it also had the authority to deprive citizens
of their property, citizenship or life by imposing pecuniary penalties and total
confiscation of property, or atimia or the death penalty on offenders. The evidence
of substantive and procedural laws from the Greek cities does not indicate that a
change in the perception of ownership had taken place in the fourth century — or, for
that matter, later, during Greco-Roman antiquity. It indicates, however, that in
circumstances of stasis and civil strife the legal responses did not cease to be
connected to politics, and suggests that law-making, including laws about property,
was still conditioned by political motives and strategies.

mayouni@law.duth.gr
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